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Trappan aminst Morie. 



""::> 



BY virtue of a fieri facias y issued on a judgment in favor a landlord, 
of the plaintiff against the defendant, who was tenant of a jJSJ of the 
house owned by T. FarceUs, and which he had leased to one tenant are la- 
fViUiam Dean, under whom the defendant took possession, {jon, caiToniy 
the sheriff of New-York^ on the 12th of Jw/y, 1819, levied <^|aini of Uie 
on the goods and chattels of the defendant on the premises, a^ at the tkSJ 
The landlord, Parcelh, on the 14th of July, 1819, made an ^^ ^"'& ^^ 
affidavit, that Dean was justly indebted to him in the sum of SS,°ch * accrues 
350 dollars, for rent of the premises, due on the 1st of May, ^ler ihe levy o« 
IB 1 9, which he filed in the clerk's office, and served a copy and ^iue" iho 
thereof on the sheriff, giving him notice, at the same time, s^^^ remajo 
that he claimed to be paid the rent so due, before the goods u!is,in toepol' 
were removed from the premises. The goods not being re- !f**'^* ^^ ^ 
moved or sold, and another quarter's rent on the premises * 
having become due to him. P., on the 26th of Jlttgust, 1819, 
made affidavit, and gave notice to the sheriff, in like manner, 
that the sum of six hundred and fifty dollars was due to him, 
for rent of the premises, which he claimed to have paid to him 
before the goods were removed *or sold. On the 14th of [*2J 

September, 1819, the sheriff sold the goods on the execution 
for 404 dollars and 65 cents. 



Drake, in behalf of the landlord, now moved for an order 
on the sheriff to pay over the money remaining in his hands 
from the proceeds of the execution to P., the Icmdlord. 

BvrTf contra, read an affidavit, stating that the defendant 
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a CASES IN THE SUPREME COURT 

WEW-VORK, entered into possession of the premises on the 1st of May^ 1819 , 
^^^^,y.m^ that, afterwards, P., the landlord, had said that he should not 
SuLLiTAN exact from the defendant any rent due for the premises previ- 
AlkzI'iider. ^^^ ^^ ^^^ taking possession ; and that, in consequence there- 
of, the plaintiff had been induced to credit the defendant to a 
considerable amount. 

He contended, that the landlord could not, in any event, be 
entitled to demand of the sheriff any rent which became due 
subsequently to the levy of the execution, though the goods 
were afterwards removed and sold. (GvnUam v. Barkery I 
Price^s Ex. Rep. 274. Hoskins v. Knight^ I Maule fy Selw, 
Rep. 245.) 

Per Curiam. The landlord had a lien on the goods for the 
quarter's rent due on the 1st of May^ 1819, previous to the 
levy of the execution. But he is not entitled to demand of 
the sheriff the rent which subsequently accrued, while the 
goods remained on the premises, in the sheriff's possession, 
The rule, therefore, must be for the sheriff to pay to Parcellsj 
the landlord, the rent due on the 1st of May^ 1819. 

Rule accordingly, (a) 

(a) Hazard ▼. Raymond^ 2 Johns, Rep. 478. Alexander y.^Mohon, 11 John» 
H^, 185. Rueed v. Doty, 4 Cowen's Rep. 576. 



1*3] *Sdllivan, assignee^ 5^c., against Alexander and 

OTHERS. 

Where the at- WELLSj for the defendants, moved to set aside the writ 
JliSfr °deiiv- of capitis ad respondendum in this cause, and all proceedings 
cred a eapias thercon, for irregularity. The attorney for the plaintiff, who 
l'icrsonT»iUi°di* issucd the Writ, made it tested at JVew-JorA:, the 15th of May ^ 
rections to de- 1819, and returnable at Albany^ the first Monday of August^ 
%h^a, mease then ncxt, and delivered it to E. Baldwin, for the purpose of 
A., one of the having it delivered to the sheriff of the city and county of 
prijfoncr in ex* JVetP- jorft, in casc Alexander, one of the defendants, who had 
ccuiion, who becn taken in execution, and admitted to the liberties of the 
inTttecUoTheHb- gaol, ou giving sccuritv to the sheriff, iJiouldbe found beyond 
crtics of the the limits of the gaol liberties ; and Baldwin was expressly 
should be foiTnd authorized by the plaintiff's attorney to alter the teste and re- 
^^°f ^ih**** ^'™i ^^^^ ^^ ^^^ ^^'^' ^^ ^^® ^^ should not be necessary to deliver 
iibcrtics,*an§*t°o it to the sheriff before the first Monday of August, 1819. B. 

aher the teste 

and return of 

the writ, in case it should not be necessary to deliver it before the return day expired ; and the agent of 

the attorney accordingly altered the teste and return of the writ, and then delivered it to the shenff^-^lbe 

court refused to set asi^e the writ. 

The attorney, or any person by him authorized for that purpose, may alter the teste and reluro of m 
«rit before it is used oir served. 

8 



OF THE STATE OF NEW-YORK. 3 

iccordingly, kept the writ until it became necessary to use it, ^^'^^Sn^' 
when he altered it, by making the teste at Albany on the sec- ^.^J^^^^^^^^J^ 
Old day of August, 1819, and returnable at the same place on Sullitak 
the third day of August, 1819. AlmI^o... 

The plaintiff did not declare until the 15th day of February 
last. 

The defendants' attorney, in his affidavit, stated that he did 
not apply at the last term to set aside the writ, because, from 
the length of time that had elapsed without the plaintiff's de- 
claring, he doubted whether the plaintiff meant to proceed on 
the writ ; and because he supposed that,^in case of such ap- 
plication, it would be requisite for the court to inspect the 
writ which was filed in the office of the clerk in JVeio-YorA 
That the cause of action was stated in the declaration to have 
accrued on the third oi August, 1819. 

Wells. In !Sloan v. Wattles, (13 Johns. Rep. 158.) the at- 
tomey had sent the writ to the sheriff, with instructions to him, 
that in case he did not receive it in time, to alter the return 
day, which he did, and the court refused to set aside *the writ, [ * 4 ] 

saying that the attorney, or a person fully authorized by him, 
might so alter a writ before it was actually served. In the 
present case, not only the return day, but the teste has been 
altered, so that it is an entirely new writ. May an attorney 
keep a writ in his pocket, until it is spent, or the return day is 
entirely past, and then alter the teste and return, so as to 
avoid paying for a new seal i In England, it has been held 
to be illegal to fill up or alter a writ after it has been sealed, 
and it is punishable as a misdemeanor. (8 Mod. 243. 6 Mod. 
310. Dyer, 241. b. 22 Vin. Abr. 547.) (a) 

D B. Ogden, contra. The only question is, whether the 
writ had been used or sensed ; for the court, in Sloans. Wattles, 
expressly decided, that the attorney, or the sheriff, as his au- 
thorized agent, might make the alteration before the writ has 
been actually served. Now, the affidavits are positive, that 
the alteration was made before the writ was used. 

T. A. Emmet, in reply. This practice of allowing writs to 
be altered after they are sealed, would, certainly, not be toler- 
ated by the English courts." For the convenience of attorneys 
residing in distant parts of the state, this court have found it 
necessary to allow the clerks to deliver sealed blank writs. — 
But the attorney is bound to use these blanks bona fide. After 
a writ has been once filled up and used, it cannot be altered 
for the purpose of being used a second time. The power is, 

(«) A flea] of the conrt, that has been once ased bj being affixed to blank pro- 
cess which has been filled up, though not issned, or delivered to the sheriff, 
<«nnot be a^ain used, by being detached, and affixed to another writ ; and if so 
used, the writ will be set aside. (FUk'ms r. Broekway, 19 Johns. Rep. 170.) 
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4 CASES IN THE SUPREME COURT 

^^"^18^^' ^^'^"'y» liable to great abuse. Here is a person employed 

v^>->J^-,^ by the creditor to watch the motions of a prisoner admitted lo 

Hurt the liberties of the gaol^ and when he has stepped beyond the 

BiiooKt limits, to alter the writ, and immediately deliver it to the coroner 

or sheriff, when neither the attorney, nor the plaintiff, at the 

time, know that any cause of action exists. 

Per Curiam. The motion must be denied. The court have, 

not only in Sloan v. Wattles^ but in several other cases, allow- 

[♦5] ed the attorney, or a person specially authorized *by him for 

that purpose, to alter the teste and return of a writ before it, 

was served. 

Motion denied. 



Hunt against Brooks. 

'^y^^^ • ^ THE plaintiff recovered a judgment against the defendant, 
beeo^discharg- in Avgust, 1804, on which a test.fi, fa. was issued, and return- 
oruowor'ti^ ®^ ^^ P.*'^ satisfied. A test. cap. ad sat. was thereupon issued, 
raiief ofdebtora ou which the defendant was imprisoned from 1805 to June, 
jWi respect to iQOS, when, on application to the Court of Common Pleas, he 

oiB imprison' i«iii.« t /• 

ment of ihoir was discharged from imprisonment, pursuant to '^ the act for 
tamrds^ndo^ ^^ relief of debtors with respect to the imprisonment of their 
ibe act for°ti^ persons.'' (1 JV. R. L. 348. sess. 36. ch. 81. 2 Rev. Stat. 16.) 
tST^'^dibton ^^^ ^^ *® ^^^ of Febrvarrfy I8I2, the defendant was discharg- 
•ndtbeircredit- cd from his debts, by virtue of the " act for the benefit of in- 
rfUjSTfsii* solvent debtors and creditors," passed AjriZ 3d, 18II. On the 
•ndtbepfointifli^ Ist of March, 1819, the plaintiff caused an alias test. fi. fa. to 
S^^dfscharge ^^ issued and delivered to the sheriff of Madison county, by 
wider the Inst which the sheriff levied on the personal property of the de- 
ISI^^V/.'fa. fendant to the value of fifty dollars ; and the sheriff also levied 
oathejud^nipiit ou the real estate of the defendant. Afler the return of the 
"Srions^f '^ ^^*^ test. fi. fa. a venditioni exponas was issued and delivered 
first act; the to the sheriff. In May, 1819, application was made to the 
SuUidl^Se m"? court to set aside the alias test. fi. fa. on the ground of the 
ecution, leaving discharges of the defendant under the acts above-mentioned, 
2b oM^Sa^^L^^ but the court, in August following, denied the motion, (a) and 
reia, but not ai- allowed the plaintiff to amend his execution. In Oc^oJer term 
erate^as a Hu- ^^U the defendant made a second application to the court to 
persedeagioihe set aside the cxecutiou, and for leave to issue an audita querela. 
[*6'\ The court granted leave to issue an *audita qtCerela, but not to 

•*^^ •»«■'<> operate as a supersedeas to the execution. The defendant 
ceedbp oirtbe brought a writ of error on the decision of the court, denying 
^***the "wSte ^^^ application to set aside the execution. This writ of error 

purda. 

(a) On th« ffToand uk4 Ibr Hm tmumbi lUted in Roont^U t. Ce6ra, (17 Fokmt. 
Rep, 108.) 
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OF THE STATE OF NEW-YORK. 6 

Hras, in MarcJi last, quashed in the Court for the Correction of ^^'^S^* 
Errors, but without expressing any opinion on the merits of .^^^^.y^"^ 
the case, on the ground that no writ of error would lie on such Hunt 
an order of this court ; and that the proper remedy was by bbookv 
audita querela, (a) The defendant accordingly sued out a writ 
of audita querda^ which was presented to this court and al- 
lowed, and* a venire facias was issued thereon. 

S, Jonesj jun., for the defendant, on the ground of these 
proceedings, now moved for a supersedeas to 5ie venditioni ex- 
ponasy directed to the sheriff of Madison county, or for such 
other relief as this court should think proper to grant. The 
affidavit of the defendant stated, that he was informed and be- 
lieved, that the plaintiff was in embarrassed circumstances, 
and that he would be unable to refund to the defendant the 
amount of real and personal property which had been levied 
on under the execution, in case a sale thereof should be 
made. But this allegation was denied by the plaintiff's 
affidavit. 

Jones said it was the usual course, on allowing and filing 
the audita querela^ for the court to supersede the execution, 
or, at least, to order a stay of all proceeding thereon pend- 
ing the action of audita querela. (2 Crompt. IPr. 426.) If the 
property should be Isold under the execution, and the money 
paid over to the plaintiff, the defendant would, be without 
remedy. 

T, A. Emmety contra. 

Per Curiam. The court, in October term, when they allow- 
ed the defendant his audita querela^ decided that it should not 
operate as a supers: deas to the execution. We did not mear 
to set aside or stay the execution. This is a renewal *of the [ * 7 1 

same application. The motion must be denied. 

Motion denied. 

(•) Vide S. C. in Error, vol. 17. 
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NEW-YORK, 

May, 1820. 




Jackson, ex dem. Randall and another, against 
T. & A. Davis, 

^^^^^^ THIS was an action of ejectment for part of lot No. 55, in 
'T^iftinri^ the town of 'ManliuSy tried at the Onondaga circuit, in June^ 
Sr1!?8iicrir1 ^®^^' before Mr. Justice Piatt. The plaintiff claimed title to 
«aieonan exe- the premises Under a sheriff's sale on a /i.ya.issuedon ajudg- 
l^llcmpiificltion '"^"^ *" ^^^^ court, in favor of Randall^ one of the lessors, 
ofthereoordof against Thomos Davis, one of the defendants, for 600 dollars 
it!Jtei/"lKi*^"it of debt, (fee, the record of which, according to the exempli- 
was filed and fication thereof, produced at the trial, was signed May 2d, 1816, 
^\tdtfMay; ^nd filed and docketed the 22d of May, 1816. The Ji.fa. di- 
and the execu- rcctcd the sheriff to levy on the lands of which the said T. D. 
the^sherifftoTe"! ^^^ seised on the 2d of May, 1816, or at any time thereafter, 
vy on the lands <fec. The plaintiff also gave in evidence the record of another 
?end^'?^*'ww judgment in the Onondago Court of Common Pleas, in favor 
seised on the 2d of Sylvonus Tousley, the other lessor, against T. D., signed 
?hau'Ss'w2'nol the 25th day of September, 1816, and filed and docketed the 
•uch an irregu- same day ; and the Ji. fa. on this judgment directed the 
LflJ!ftordrt!iy sheriff to levy on lands of which T. D. was seised, the 20th 
the title of the day of September, 1816, or at any time thereafler, &c. The 
[ *8 J *suit was commenced against T. D. alone, the tenant in pos- 

Ste^beSfs^saic^ scssion, and A, D,, the other defendant, was afterwards let 
And, the cUri in to defend as landlord. ^ 

having^ierSfied The defendants' counsel objected to tnese executions being 
that 3»ere was admitted in evidence, because they directed the sheriff to levy 
cxcSSiiication^ the dcbts, (fec. ou lands and tenements of which the defendant, 
and that the roc- T. D., was sciscd, prior to the time of filing and docketing 
fiied^OT Uie*2^ the judgments. The judge admitted the evidence, reserving 
of May, the the poiut. The plaintiff then proved a sale to the lessors, who 
tograaiT new Were the plaintiflfs named in the executions, on the 13th of 
triS on the Aifgust, 1818, and gave in evidence a deed executed by John 
m2?ake.** ^ Grfnnojf, a deputy sheriff, signed as follows: ^^ John Grinnol 
A deputy for Jonos Earl, jun. (L. S.") and acknowledged by Grinnol. 
land's under*aii The defendant's counsel objected to the deed as evidence, 
*^xecu^***°' d*"d ^" ^^^ ground that it did not appear that Grinnol had any 
to tike purchaser Special authority to execute it; but the judge overruled the 

SfthVshlnT"i^t o^j^ction. 

is no? necessary It was admitted that the defendants were in possession ; and 

^ ^T^ th*"^ ^'^^y offered in evidence the registry of a mortgage executed 

tv from the 
sheriff to the dcputv. 

A purchaser, untfcr a sherifTs sale, of all the right and title to land of a mort^ragor in possession, is enti- 
tied to recover in ejectment a^nst the mortgagor, though tlic mortgngcc has been made a co-defendanl 
and the mortgage is outstanding. 

Where the le^or, in an action of ejectment, who had become the purchaser of land under mi exe- 
cution and judgment in his favor, had covenanted with the defendant to postpone the sale for two ^ears, 
it IS no defence in the action that the sale was made in violation of his covenant, and before the expiration 
of the time limited. 

Though the existence of an absolute deed may lie proved by a rental in another deed a^inst the part^ 
making such recital, yet it seems, that an outstandings mortgage cannot be proved by such recital } for it 
produced, it might appear to have been satisBed, no release l>eing necessaiy to re-convey the title to the 
mortgagor. 

12 
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by T. D. to A. D., dated the 26th of July, 1809, for the prem- NEW-y^K, 
ises in question ; the plaintiffs counsel objected to the evidence, ^_^'^^^^ 
and it was overruled by the judge. The defendant's counsel Javksoit 
then gave in evidence a covenant, executed the 9th of Juncj 04^«, 
1817, by which the lessors of the plaintiff, in consideration 
that A. D. had that day covenanted and agreed to give the 
judgments above-mentioned a preference over his mortgage, 
covenanted and agreed to postpone and delay the sale of the 
premises, by virtue of the judgments and executions, for two 
years from the date of that agreement, on condition that the 
interest on the balance due on the judgments be paid by the 
9th of June then next. 

The jury, by direction of the judge, found a verdict for the 
plaintiff, subject to the opinion of the court on the above 
case. 

On the argument, the plaintiff produced the certificate of 
A. Breese, one of the clerks of this court, that the judgment 
first above-mentioned was, in fact, filed and docketed the 
2d of May 1816, there having been a mistake in the exem- 
plification. 

**S*ff, for the plaintiff, contended, that the act (36 sess. ch. [ * 9 ] 
50. sec. 2. 1 N. R. L. 501. 2 Rev. Stat 360. § 1.) which 
declares, that no judgments shall affect lands, as to purchasers 
or mortgagees, &c. did not apply to the defendants, who were 
not purchasers or mortgagees ; that the actual time of filing 
the record, therefore, was not material, in this case, as no land 
had, in fact, been levied on, but what was liable to the judg- 
ment. The direction to the sheriff in the body of the execu- 
tion, did not render it void. It was a clerical mistake, which 
might be amended, and ought not to prejudice the plaintiff. 
(13 Johns. Rep. 101. 8 Johns. Rep. 361. 2 Johns. Rep. 
46.) 

Again ; as to the objection that the deed was executed by 
the deputy sheriff, this court, in Jackson, ex dem. Marten, v. 
Bushy (10 Johns. Rep. 223.) decided, that a deed executed by 
the deputy sheriff, in the name and behalf of his principal, was 
good. (2 Johns. Rep.^63.) The deputy is vested with the 
same power, in this respect, as the sheriff himself. 

The registry of a mortgage is merely to secure the priority 
of the encumbrance, and is no evidence of title. And the 
covenant or contract which was introduced is no evidence, 
for it refers to a mortgage which is higher and better evidence. 
Besides, it does not appear that the condition was ever 
performed. 

N. Williams, contra. The lessors of the plaintiff, having 
purchased under the execution, are to be deemed to have no- 
tice of all irregularities in the process or proceedings. (Si" 
monds v. Catlin, 2 Caines*s Rep. 61.) A fi^fa. issuing into a 
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^^^S^' ^*^®'®"^ county from that in which the venue was laid, without 
v^^^^l^^^^,,-^^ a testattmy is void ; so is a ^. fa. tested out of term. The 
Jackson statute directs, that the particular day on which the lands be- 
Datis. came liable for the debt, by reason of the judgment, should 
be specified in the execution. {I N.R. L. 502. s. 9. 2 Rev. 
Stat. 367. s. 24.) There is here a defect in authority. All 
the power to take lands in execution, is derived from the stat- 
ute, (s. 7.) 

The registry of the mortgage ought to have been received 

as evidence ; but if not admissible, the recital o( the ^mortgage 

f * 10 I in the contract executed by the parties, was sufficient, as the 

lessors were estopped by the recital from denying the mortgage. 

{Gilb. Ev. 87. Phillips's Ev. 356.) 

By this contract, the lessors of the plaintifi* agreed to post- 
pone the sale of the premises, until after the time when they 
were, in fact, sold 

Platt, J., delivered the opinion of the court. The plaintiff 
claims title under the sheriff's sale on a f. fa. upon a Judg- 
ment in this court, in favor of Randall v. Thomas Davu^ 
which, according to the exemplification by the clerk, was sign- 
ed on the 2d of ilfay, and filed and docketed on the 22d of 
May, 1816. 

The fi. fa. directed the sheriff to sell the lands whereof 
Thomas Davis (one of these defendants) was seised on th^ 
2d of May, 1816, &c. 

There was also another judgment in the Common Pleas of 
Onondaga, in favor of Tousley, against the same defendant, 
and B.Ji.fa. thereon, in which a similar mistake appeared in 
making the f. fa. overreach the filing and docketing of the 
judgment. 

This suit- was originally against Thomas Davis aloae, as 
tenant in possession, and Anthony Davis was admitted as co- 
defendant, claiming to be landlord, &c. 

The first question on the trial was, whether the mistake in 
the, executions was fatal. I reserved that point ; and in regard 
to the first judgment, the clerk now certifies that he made a 
mistake in the exemplification, as to thg time of filing the rec- 
ord of judgment ; that it was on the 2d, and not the 22d, 
oi May, 1816. So that even admitting the objection at the 
trial to have been well founded, yet it is now obviated, and 
it would be useless to send the cause to a new trial for that 
error. 

I incline to think, however, that such an irregularity in the 
fi. fa. would not invalidate the title derived under the sher- 
iff's sale. I do not perceive that it could injure any person 

The 2d objection at the trial was, that the deed was execut- 
ed to the lessors of the plaintiff by a deputy sheriff, without 
showing any special authority to do that particular act. This 
[ * 11 ] objection was overruled } and I see no reason to doubt '^tK:i 
14 
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propriety of that decision. He was admitted to be, in fact, a ^^:^^^ 
^neral deputy ; and that is enough to authorize his executing K^Jl^^y.-^, 
ihe deed for the sheriff, as well as any other act which might Jacksoit 
be done by deputy. Datw. 

The defendants admitted the actual possession of Th(nnas 
Davisj one of the defendants ; but contended that he had ex- 
ecuted a mortgage of the premises to Anthony Davis^ prior to 
the judgments under which the plaintiff claimed, and offered 
the registry of mortgages to prove such mortgage, which was 
rejected as incompetent evidence. 

The defendants then gave in evidence a covenant whereby 
the lessors of the plaintiff recite that Thomas Davis had exe- 
cuted such a mortgage to Anthony Davis ; and in which cov- 
enant they stipulate, that in consideration ihhi Anthony Davis 
had agreed to allow the judgments to take priority over his 
mortgage, they (the lessors of the plaintiff) would stay execu- 
tions for two years, from the 9th of June, 1817 ; provided the 
interest on the amount of the judgments should be paid yearly. 
One year's interest, according to this covenant, fell due on the 
9th o{ June, 181S; and the premises were sold on the execu- 
tions, on the 13th of August, 1818. No evidence of payment 
of interest was offered ; nor was there any evidence that the 
mortgagee had ever come to the actual possession under his 
mortgage. 

I The covenant to stay execution is not available in eject- 
ment. If that stipulation was violated, the defendants should 
have applied to the court to set aside the execution ; or might 
have had relief in chancery. But here is no evidence that the 
covenant was broken on the part of the lessors of the plaintiff. 
The presumption is, that the interest was not paid ; and, there- 
fore, they had a right to issue execution, &c. 

The utmost effect of the covenant, in this action, was to 
prove, by the recital, the existence of such a mortgage. But, 
even then, the equity of redemption might be sold, and was 
actually conveyed to the lessors of the plaintiff under those 
executions ; and they are entitled to the possession which the 
mortgagor holds. ^ 

Besides, although the existence of an absolute deed or lease 
may be proved by a recital, against the party making *such re- • * 121 
cital, and all claiming under him, yet I incline to think that a 
mortgage cannot be so proved, because it is defeasible by pay- 
ment of the mortgage money ; and if produced, it might prob- 
ably show an acknowledgment of satisfaction on the back of 
It, that bein^ the usual mode ; no release being necessary to 
restore the title to the mortgagor. 

But whether there be such an outstanding mortgage or not, 
the plaintiff is entitled to recover the possession, as against the 
mortgagor, whose title, more or less, has been sold to the les- 
sors of the plaintiff on aji.fa, against such mortgagor in pos- 
session ; and the mortgagee having been made co-defendant, 
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NEW. YORK, makes no difTerence, unless it be shown that there was an ac- 
^^^^J;^^,,^ tual transfer of possession from the mortgagor to the mortgagee, 
which is not pretended in this case. 

We are, therefore, of opinion, that the plaintiff is entitled 
to judgment. 

Judgment for the plaintiff. 




lei 
Anote 
B. for 



Olmstead against Greenly. 

The plaintiff THIS was an action of assumpsit. The declaration con- 
"madeV^ tained three special counts, and a count for money paid, &c., 
his ac- money had and received, &c. The three first counts, though 
commodaUm^ there was some slight variation between them, stated, in sub- 
was also iiidebt- stance, that the plaintiff was an endorser of a promissory note 
5ff,***h^iM^a for one thousand dollars, made by JE. Bristol and Justin Hig- 
mm of monev gitis^ for their own benefit and accommodation, payable at the 
%iSdc?^e' was ^^^^ ^^ ^^^ Utica Insurance Company^ to the plaintiff and 
ready to pay Elishc Pat/Tie^ and which the plaintiff had become liable to 
f* 13 ] pay ; that E, Bristol was indebted *to the plaintiff in the sum 
~i to^'iecure <>f one hundred and fifty dollars ; that it was agreed between 
Ike plaintiff; it the plaintiff and defendant, and Bristol^ that Bristol should 
iweenlhepi^I place in the defendant's hands the sum of six hundred dollai's 
liff, B^ and tbo in money, and goods to the amount of fifteen hundred dollars ; 
IL Soolld pl£S ^"^ ^^^^ ^^ defendant should pay the note, so endorsed by the 
Ike money and plaintiff, at the Utica Insurance Ojfficc^ and should indemnify 
EiDdsofthed!^^ the plaintiff against all moneys, costs, &c. which he might be 
fendant, who compelled to pay by reason of his said endorsement, and s)iould 
*ote, wiy the ^t'so pay to the plaintiff the debt owing to him from Bristol. 
ddH due the The plaintiff alleged, that Bristol had the money and goods 
Semnify ^ the ready for the purpose of paying the note and the debt due the 
plaintiff against plaintiff; and that the plaintiff, instead of receiving the money 
and a^acconi- A'C- himself, caused and procured it to be delivered by 
jBgiy delivered Bm^oZ into the hands of the defendant for the purposes above- 
|TOdsto*Se^. mentioned ; but that the defendant did not pay the said note 
feudant, who go endorsed, &c., nor did he indemnify the plaintiff, &c. ac- 
dertooE^to p^y cording to his promise and undertaking, &lq. 
JHWd'^^th 't IT ' The defendant pleaded, I, Non assumpsit ; 2. As to the three 
wasnotaproni- first counts, the Statute for the prevention of frauds, the agree- 
taLnr rw^S "^^"^ being a parol undertaking for the debt or default of 
debt or default Bristol^ and Bristol fy Iliggins. To this plea there was a dc*- 
•(,. . f."**^*^r' murrer, and joinder in demurrer, which was submitted to the 

within the stal- . -.i •* 

nie of frauds; court witliout argument. 

and the defend- 

laiied to per- Per Curiam. We are of opinion that this is not a case 
fimn his ame- within the Statute of frauds. It is not a mere collateral under- 

nent, the plain- 
tiff is entitled to 
nrcover damages for the breach of the contract. 
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taking, or agreement, on the part of the defendant to pay the ^^\'^^^^^* 
debt of Bristol ; but was an original contract, on an incjupen- v,^^ii^,,.-i^ 
dent consideration, received by the defendant, by the pro- Bur dick 
cureinent of the plaintiff. The plaintiff has the same ground greex. 
of action as if he had delivered his own goods to the defend-' 
ant, as the consideration of the promise. {Cartlingy. Aubert^ 
2 East's Rep. 324.) The plaintiff is, therefore, "entitled to 
judgment. 

Judgment for the plaintiff, (a) 

{a) When a promise to pay the debt of a tliird person arises out of some new 
consideration of benefit to the promisor, or harm to the promisee, moving to 
the promi!ior, or the original debtor, such promise is not witiiin tlie statute of 
frauds, though the original debt still subsists, and remains entirely unaffected 
by the new agreement. Cleveland v. Farly, D. Cowens Hep, 639. 4 IKid. 
432. 17 Johns. Rep. 115. 



*BuRDicK against Green. [*14] 

THIS was an action of assumpsit, tried at the last circuit j^^yjjl^^ ^^ 
in Clinton county, before the chief justice. The declaration comainsa »ik'- 
contained five counts ; 1 . On a promissory note made by the ^^0^^""^ .'"" * 
defendant, dated at St. Haw, in Lower Canada, the 21st of note, ami,' also, 
June, 1810, for 1,525 dollars, payable to the plaintiff or order, J.ou„„7oT'^ 
on the first of ^Mg"a«f following : 2. On the same note, stating ncy iVm, dtc. 
an endorsement of it by him to Joel Ketchum, and that K. af- ^^,^, ^^, ^^^ 
terwards, on the 31st of July, 1816, re-assigned the note, it not erea, &c. the 
having been paid, to the plaintiff: 3. For money lent, money ^^^^^^^ eouJJ 
paid, and money had and received. 4. For goods sold and on which 10 
delivered. 5. A quantum valebant for goods sold, &c. fi^dence?''*'' " 

The defendant pleaded, 1. Non assumpsit; 2, The statute Where' the 
of limitations ; 3 and 4. A discharge under the insolvent act pf/ads^Jis ait 
of 3d of April, 1811, and two other pleas, which were dis- charge under a» 
posed of by the court, on demurrer. {Vide S. C. 15 Johns. p^lTsubS: 

Rep. 247.) queut to the 

The plaintiff replied to the second plea that a capias was JJjnuS?!***^ «i 
sued out on the 31st day of Jw/y, within six years next before, which ibc salt 
&c., and to the 3d and 4th pleas, that the discharge of the aiS T'lSi 
defendant under the insolvent act was fraudulent, &c. The would therefor* 
defendant rejoined, taking issue on these replications. or^demSrrer. 

From the caption of the declaration, and the memorandum andthepiajnuflT. 
in the N. P. record, it appeared that the suit was commenced muJring, repii« 
on the 17th of Aumtst, 1816. At the trial, the defendant's fraud, alid go«i 

'^ ' to tnal on the 

issue as lo the 
bcC of ftaod or not, t»hicb is found a/i^inst him ; yet, as the plea of such a dischai|re contains no ground oi 
defence to ibc action, the court may, notwrithstanding the verdict, ^ve jud^ciit tor the piaiutin. 

The issuing of the tpnY is the commencement of the suit, in ail cases where the time is material, so af 
to save the statute of limitations. And it is not necessary to show that the writ has been returned, 
Bor that it was actually delivered to the sheriff; but it is sufficient, if it appear thai the urit u'as madeoet 
and sent to the sheriflT, or his deputy, by mail or otherwise, with a Ifonajde, absolute, and unequivocal in* 
IcntioD of barinc it served. 

Vol. XVIII. 3 17 
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.VKW-YORK, counsel called on the plaintifT to elect to which count the 
Majr, 1820. ^^^^ which had been offered in evidence should be apphed 
as there were special defences and different pleas to the sev- 
,cral counts, contending that the defendant had a right to have 
it applied to such count as he pleased, and apply to it the* 
defence set up under such count ; but *the judge ruled that 
the plaintiff might apply it to any count he pleased. The 
plaintiff offered to prove, by parol, the time of issuing the 
writ in order to save the statute ; but it being objected that 
such evidence was inadmissible, and that the writ ought to be 
produced, the judge reserved the question, and allowed the 
evidence to be given. The plaintiff's attorney then testified, 
that " in the latter part of JWy, 1816, the plaintiff came to his 
office, in Granville^ and took the note, and went to Troy to 
get an assignment of it from Joel Keichum^ and returned, a 
day or two before the 31st of Ju/y, 1816, without the note ; 
and the witness then made out the writ and entered it in his 
register, either then or afterwards, as of the 31st of /w/y, as 
that would be the last day before the statute of limitations 
would attach, in order to give time to have the assignment of 
the note made in iVew^-Forfc, to which place /. Ji. had re- 
moved, and to which the plaintiff informed him he had sent 
the note to be assigned ; that he gave the writ to the plaintiff, 
with directions not to deliver it to the sheriff before the 31st 
of July ; and sometime afterwards he received the note and 
assignment by mail from /. K,y from Ncto-York.^^ The de- 
fendant's counsel then insisted that if the making out of the 
writ was to be considered as the issuing of it, it was issued 
before the right of action accrued to the plaintiff; and that the 
plaintiff was bound to show that the writ was delivered to 
the sheriff in time to save the statute. The plaintiff then offer- 
ed to go into evidence under the common counts, and to re- 
cover for the original consideration of the note ; and he called 
a witness, who stated that the note was made at St. RaWy in 
Lower Canada^ on the 21st of June, 1810 ; that the plaintiff 
and defendant were in partnership in a raft of timber which 
they had collected, and that B. sold his share of the raft to 
G., which was the consideration of the note. The witness, 
on his cross examination, stated that the other business of the 
partnership between the plaintiff and defendant was settled 
at the same time, and provision made for the payment of the 
debts of the partnership, dLC, that there was an agreement in 
writing respecting the settlement, and which was delivered to 
B.y with the note. The defendant's counsel objected to the 
parol evidence altogether, *as there was a special agreement 
in writing, and the transaction of such a nature as could not 
be given in evidence under the common counts. The judge 
reserved the question. The counsel for the defendant' then 
moved for a nonsuit, on the ground that the plaintiff had not 
given evidence sufficient to entitle him to recover ; and that 
18 
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he could not resort to the common counts, &c., and he insisted, 
that the piaintiiT was bound to prove his issue under the repli- 
cations to the pleas of discharge under the insolvent act, as to 
which no evidence whatever had been produced. The judge 
reserved the points ; and, by consent, a verdict was taken for 
the plaintifT, subject to the opinion of the court on all the 
questions of law arid fact, with leave to either party to turn 
the case into a special verdict. And it was agreed, that if the 
court should be of opinion tliat the evidence was not proper, 
or that the plaintiff was not entitled to recover upon it, under- 
the pleadings, that then judgment should be entered for the 
defendant, and the issue on the question of fraud be consider 
ed as found for the defendant, in case a special verdict was made. 

Z, R, Shepherd, for the plaintiff. 1. The plaintiff has the 
right to elect to which count to apply his evidence ; and where 
he fails to support a count, on a special contract or agreement, 
he may resort to the general counts. {Tattle v. Mayo, 7 
Johns, Rep. 132.) 

2. The plaintiff was not bound to produce the writ, in 
order to show the time when it was issued. When the con- 
tents of a paper or written instrument are to be shown, the 
paper itself must be produced, but the existence of such paper 
may be shown by parol. The writ might now be produced 
to the court. (2 Johns, Rep. 48.) But it would be absurd 
to required the production of a papdr, which, when produced, 
would prove nothing. The taking out of the latitat is the 
true commencement of a suit in England, and the true time 
may be averred and shown, contrary to the teste of the writ. 
The mere writ would not show the actual time of issuing it. 
(4 Esp. N. P. Rep. 100. 2 Burr. 959.) The pleadings 
admit the existence of the capias. 

*3. The caption of the declaration, and the memorandum 
of the N. P. record, are no more than prima facie evidence of 
the time of issuing the writ, and may be rebutted by parol 
evidence of the true time of its issuing. 

4. But the principal question is, whether the writ was so 
sued out as to prevent the statute from running against the 
plaintifTs demand. It is settled, that the issuing of the capias 
is the true commencement of the suit. (1 baincs, 69. 3 
Johns. Cas. 145. 2 Johns. Rep, 342.) The writ was made 
out before the 3 1st of Juli/, and, though before the re-assign- 
ment of the note by Ketchum, it was sufficient. The note was 
in the possession of the plaintiff, and was his property ; he had 
a right to sue upon it ; and taking the endorsement aflerwards, 
will not defeat the action. The time of the endorsement by 
Kdchum, whether before or afler the commencement of the 
suit, was immaterial, as long as the plaintiff was the true owner 
of the note. {Baker v. Arnold, 1 Ca?n€5, 269. per ThompsoTiy 
J.) But if this is not the law, still the plaintifT might, under 
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NEW- YORK, the general counts, resort to the original consideration, on pro 
ay, i«:io. (jucing and canceUng the note. A promissory note does not 
extinguish the antecedent debt. (15 Johns, Rep, 247.) When 
the writ was made out, and the suit commenced, the note 
was the property of the plaintiff, who c6uld have produced 
and canceled it at the trial. 

5. The agreement in writing, relative to the settlement of 
the partnership between the plaintiff and defendant, did not 
relate to the note, and ought not to prevent the plaintiff from 
giving evidence of the original consideration. 

6. The contract was made in 1810, and the defendant was 
discharged under the act of 1811 ; according, then, to the de- 
cision of this court, in Roosevelt v. Cebra, (17 Johns, Rep, 
108.) which admits the law as laid down by the Supreme Court 
of the United States in Siur^es v. Crowninshield , (4 Wheat, 
Rep, 1 22.) the debt was not discharged. 

7. The defendant was not bound to prove the issues on the 
pleas of a discharge under the insolvent act, as they are imma- 
terial, it appearing that the cause of action accrued before 
passing the act. Judgment may be given upon them, not- 
withstanding the verdict. TidiVs Pr. 828. 2 Saund, *319. n. 
6. 5 Comyn'sDig. 511. (R. 18.) Cro, Eliz. 227. 241. 1 

JValuforthf contra. The defendant was bound to make out 
the issue as to his dischargo under the insolvent act. The cause 
of action, as laid in the declaration, arises after the act. The 
plaintiff should have rephed the fact, that it was before the 
act, in order to bring the case within the decision of the Su- 
preme Court of the United States. Electing, however, another 
ground, that the discharge was fraudulent, he was bound to 
prove that issue. He cannot rely on facts dehors the record, 
to show that the issue was immaterial. 

It appears that the note was in the hands of Kctchum when 
the suit was actually commenced, and the plaintiff seeks to 
recover on a subsequent assignment to him. The facts stated 
are not sufficient to raise an implied assumpsit to pay to the 
plaintiff. The mode of transferring a negotiable note is by en- 
dorsement, which raises an implied assumpsit. An assign- 
ment creates an express assumpsit. This is an attempt to 
support an implied assumpsit, on a distinct assignment. The 
plaintiff grounds his action on the fact, that the note was re- 
assigned by K. under his hand and seal, in consideration of 
which the defendant undertook and promised to pay the plain- 
tiff. He cannot now rely on the fact, that he was owner of 
the note before the assignment. 

Again ; the plaintiff ought to have shown the true time of 
commencing the action ; and for that purpose he should have 
produced the writ, that the court might see whether it had 
been returned by the sheriff. For aught that appears, the at- 
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forney may have kept the writ in his pocket. It should be NEW-YORK, 
proved that the writ was delivered to the sherifT. In Brown s^^ll^^^ 
V. Babington, (2 Lord Raym. 883.) and in Harris v. Woolford^ 
(6 Term, Rep* 617.) it was held, that in order to save the 
statute, it is not enough to show merely that a writ was sued oift, 
but the plain titr must show that it has been returned. At least, 
a delivery of the writ to the sheriff is requisite ; (JSromon v. 
Earl, 17 Johns, Rep. 65.) and there is no evidence whatever 
of that fact. It is admitted *that the caption of the ' nisi pritLs [ * 19 ] 
record is prima facie evidence of the time of commencing the 
suit. The defendant holds the affirmative of the plea of the 
statute ; and the plaintiff, by replying the fact of the com- 
mencement of the suit within the six years, holds the affirma- 
tive as to that fact, and must show not only the existence of the 
writ, but that it was duly Issued in time. {Garland v. Chattk, 
12 JohM. Rep. 430.) 

Again ; the defendant having established a legal and techni- 
cal defence to the special counts, the plaintiff cannot resort to 
tlie common counts. There is no variance between the count 
on the note and the proof The plaintiff sets out one cause 
of action, to which the defendant makes out a complete bar; 
can the plaintiff then resort to another cause of action ? (2 
Term Rep, 172.) The defendant came prepared to defend 
himself against the special counts ; it would be a surprise upon 
him, if the plaintiff is allowed to resort to the money counts. 
Suppose the defendant had pleafied payment of the note, and 
had come prepared to prove the fact, would the plaintiff be 
allowed to abandon the count on the note, and resort to the 
common counts? (7 Term Rep, 727.) 

But the plaintiff, on the evidence, was not entitled to recov- 
er on the common counts. A note is prima facie evidence of 
money lent, &c. If the plaintiff shows that the note was 
given for something else than money, he cannot recover under 
the count for goods sold and delivered. Here were, in fact, no 
goods actually sold and delivered. The note was given on the 
settlement of a partnership concern. 

Shepherd, in reply, said, that sending the writ to the sheriff 
was issuing it, and that it was not necessary to show it return- 
ed. Each count in a declaration states a distinct cause of ac- 
tion ; and if the plaintiff fails to support one count, it does not 
prevent his proving another, and recovering on it. 

Platt, J., delivered the opinion of the court. The case 
states, that " from the caption of the declaration, and the 
memorandum of the nisi prius record, it appeared that *the [ * 20 ] 
suit was commenced on the I7th of August, 1816,'* But I 
presume that those relate to the^Ztng* of the billy or declara- 
tion. 

At the trial a question was raised, whether the plaintiff had 
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NEW- YORK, a right to elect his count, on which he would apply the note 
s^J^l^lJ^i!^ declared on ; and it was properly ruled that he might, (a) 
BiTRDicK No attempt was made to prove that the discharge, under 

*Gkkxn ^^^ insolvent act, was fraudulent ; nor was there any evidence 
ofiered in relation to that discharge. 

The discharge being formally pleaded by the defendant, and 
the plaintiff having replied fraud, the discharge was admitted by 
the pleadings. But as it appears on the face of the pleadings, 
that the contracts declared on were made prior to the insol- 
vent act of 1811, under the late decision of the Supreme Court 
of the United States, the plaintiff might have successfully de- 
murred to tliat plea ; and although he has not done so, and 
has chosen to go to trial upon the issue of fact, that is, fraud 
or no fraud in the discharge, and that issue must be considered 
as found against him ; yet as the allegation in the plea, if 
true, contains no ground of defence, we should be justified in 
rendering judgment for the plaintiff on that point, veredicto non 
obstante. 

But we are of opinion, that the defence was complete, under 
the plea of the statute of^ limitations. The note was due, and 
the whole cause of action arose, on the 1st day of August^ 
1310. There is no doubt as to the rule, that the issuing of 
the writ is the commencement of the suit, in all cases where 
the time is material. The question on this evidence is, wheth- 
er the plaintiff has proved that the capias was sued out before 
the six years expired. (6) 

We do not think that it Is indispensably necessary, in such 
cases, to prove an actual delivery of the writ to the sheriff; pro- 
vided it be shown, that it was actually made out and sent to the 
sheriff, or his deputy, by mail, or otherwise, with a bona fide 
and absolute intention of having it served. But such intention 
must be positive and unequivocal. 

The evidence is not satisfactory on that point. The writ is 
proved to have been made out by the attorney, and delivered 
[ * 21 ] to the plaintiff, before the note was re-assigned to *the plaintiff; 
and, of course, before his cause of action accrued. At that time 
the note belonged to Ketchum. The attorney directed the plain- 
tiff not to deliver the writ to the sheriff till the 31st of July, 
The whole transaction shows, that it was uncertain when, if 
ever, the note would be re-assigned by Ketchum to the plaintiff; 
and in issuing the writ, no respect was had to any other cause 
of action than the note itself; and it is fairly to be inferred, 
that if the note had not been obtained from Ketchum, the writ 
would have been suppressed by the plaintiff, and never deliv- 
ered to the sheriff. The re-assignment of the note by Kcichum 
to the plaintiff, bears date the 31st o( July, 1816, at New-York 
and was sent, by mail, from thence to Granville. There is no 
evidence when it was actually received ; but it could not have 

(a) Linningdale r. Livingston, 10 Johns, Rep. Robertson ▼. Lynch, post, 451. 
{b) Ross T. LulAcr, 4 Cowon*s Rep. 161. Fischer y. Gansnort, post, 496 
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reached Granville, until after the 31st of July, 1816. It is not NEW-YORK, 
shown iohen the writ was delivered to the sheriff; and the ^ *^ |^\ 
reasonable presumption is, that all remained in suspense, and 
that there was no positive intention to institute a suit until the 
note was actually received by the plaintiiTs attorney from 
Ketchwn ; and then' the attorney entered the suit in his regis- 
ter, he saysy "as of the 31st of Juljf, 1816." The truth, no 
doubt, is, that he received the assigned note after the six years 
had expired ; and he, probably, then antedated the entry of the 
suit in his register ; which entry never would have appeared 
in his register, \IKetchum had refused to re-assign the note. Such 
re-assignment was an event uncertain at the time the attorney 
gave the writ to his client, to be used or not, according to 
that contingency ; and the plaintiff could not make his election, 
whether to consider the suit commenced or not, until the con- 
tingency was known to him ; which was not until after six 
years had elapsed. 

Upon this view of the subject, it is immaterial which count 
the plaintiff elected to claim under; for if he relies on the 
original ground of indebtedness, as for goods sold, &c. the evi- 
ilence is equally strong to show that the writ was not issued 
with an absolute and unconditional intention of having it served, 
until after the statute had run six years. 

Besides, the original agreement, upon the dissolution of the 
partnership between the plaintiff and defendant, which ^formed [ * 22 ] 
the consideration of the note, was reduced to writing at the 
time, and signed by the parties ; and the objection was well 
taken at the trial, that the contract could not be proved by 
parol. The plaintiff failed to produce the written agreement, 
and, on that ground, the claim as for ^oods sold, &c. failed. 

A verdict was taken for the plaintiff, subject to the opinion 
of the court, upon all the questions of law and fact. 

We are of opinion that the defendant is entitled to judgment, 
pursuant to the stipulation in the case. 

Judgment for the defendant. 
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NEW-YORK, 

May, 1820. 

Camp Camp AND ANOTHER, administrators of Clarky against 

Root. RoOT. 

jJST'in M ^^ ERROR to the Court of Common Pleas of Oneida 
action of rapie- county. Root brought an action of replevin against Camp 
ofC^P entered ^^^ *^^^ Clarlc, administrators, <tc., in which the defendants 
•nto' a* written avovvcd a taking for rent, &c. The plaintiffs pleaded in bar 
IIS!fT"',..lS to the avowries; to which pleas there was a demurrer and 

IvICF UlC cause - mi ■ i ■ * i * 

to B. to be de- jomder. The parties, by their attorneys, entered into a written 
MjerafpriocU agreement, or rule by consent, referring this and two other 
pies, and there- actions to EzeJciel Bocon^ to be determined on legal principles ; 
oD^dThat^^ and a rule was accordingly entered in the court below, as fol- 
be refer- lows : "It is Ordered that this cause be referred to Ezelciel 



fMirTaud^d^ Bflco/i, Esq., by him to be heard, examined, and determined, 
icrmined by and that he report to this court." The referee afterwards, on 
bTfipSrttoahe ^^^^ ^^^^ October, 1818, made a report in writing, as fol- 
cowtj and B. lows, to w it : " Upou hearing the parties to the submission, by 
M^which^'^^he themselves and their counsel, and after full consideration of 
[•23 1 their respective pleas and allegations, I find," &c. — "1 do, 
court below therefore, award and determine that the plaintiff recover for 
^^^jJiS^'lJj;^,. the illegal taking, &c. six cents damages." Boot, by his at- 
ScW, that this tomcy, movcd that the report be confirmed, and for judgment 
Idlrabie under thcrcou, for the damages *reported and the costs of suit ; and 
the siaiuie, but thc court bclow thereupon gave judgment accordingly, for the 
r/J»iiri'r"he' damages, and 48 dollars and 30 cents costs. 

Hrt)itramcnt of 

^'..ir. 'e'rf Sill for the plainUffs in error. 

iHe suit, and the 

jS&^ N. Williams, contra. 

judgment on 

report'w^rro- ^^^ Curiam, This is plainly a case of submission to arbitra- 
tion ; it is, in no respect, a reference under the statute. The 
parties chose to enter their submission upon the minutes of the 
court, and to direct the arbitrator to make report to the court ; 
but all this does not vary the rights of the parties, nor authorize 
the court to give judgment immediately on the award. 

The submission to arbitration was a discontinuance of the suit. 
. Vide 17 In the case of Yates v. Bussell, in the Court of Errors, (a) it 

461 "# ^^' w^s expressly stipulated by the attorney for the defendant, 
that if the referees reported against him, judgment should be 
entered against him for the sum so reported. And that was 
considered equivalent to a plea of confession for that amount. 
But in this case there is no such stipulation. We are, therefore, 
of opinion, that Mr. Bacon's report is to be regarded as an 
award merely ; and that the judgment thus summarily entered 
upon it was erroneous. 

Judgment of reversal. 
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NEW-YOUK, 

May, 18!20. 

*ToLAND against Murray and Murray. tolaho 

V. 
rm-rrm ' n • i i i MORRAY. 

THIS was an action of assumpsit, brought to recover the where M., a 
value of goods consigned by the plaintiff to the defendants, to merchant 'a- 
be sold by them, as his factors. ^J^^ ^^^ 

The plaintiff's counsel, at the trial, stated, that the plaintiff i^ <or «aie for 
and Richard M. Mead, of Cadiz, owne<l a quantity of tin. It t! «em"herio 
was proved that early in the year 1813, Mead shipped the tin *^« defendants 
from Carfi;r, consigned to the plaintiff, residing in Fhiladclvhia, thi 'the defend- 
to be sold for their joint account. The ship arrived at iVirws amswcrebound 
York, and the plaintiff sent the invoice and bill of lading to the for**^*S«"' pn>^ 
defendants, with instructions to sell the tin. The defendants «««*«» «" **>«»^ 
sold, and rendered an account of sales ; but refused to account ^uid^t retrain 
far the proceeds of 264 boxes, <fec., alleged to be the share of Jem lo satisfy a 
Mead, and against whom they claimed the right to set off the own against aT.'^ 
amount of a claim against mead, or to retain it to indemnify »»<* ^^^y T- 
them for an alleged violation of a contract between him and S?aciion\niiS 
J. B, M., one of the defendants. own name. 

The defendants' counsel moved for a nonsuit, on the ground 
that plaintiff and Mead were joint owners of the tin, and that 
the suit should have been in their names jointly ; and because, 
if the plaintiff could be considered as bringing the action for 
account of Mead, it should have been commenced in the name 
of Mead, as both plaintiff and defendants were his factors. 
The court overruled the motion, and decided, that, as between 
the plaintiff and defendants, the former was to be deemed the 
sole owner of the whole of the tin, and entitled to bring the 
action in his own name. And the jury, under the direction of 
the judge, found a verdict for the plaintiff. 

H. Sedgwick, for the defendants, moved to set aside the non- 
suit. 1. It is a well-settled rule, that in all actions arising ex 
contractu, where the interest is in several persons, all of them, 
if living, must be joined in the action. *{Dob v. Halscy, 16 [ * 25 1 
Johns. Rep. 34—40. 1 Chitty PL 6, 7. 1 Saund. 153. n. 1. 291 

2. The defendants, as factors of Mead, have a lien on this 
property. A factor, who becomes surety for his principal, has 
a lien on the goods sold by him for his principal to the amount 
for which he has become surety. {Drinkwater v. Goodwin, 
Cowp, 251, 256.) If a factor sells goods in his own name, the 
vendee may set off any demand he may have against the factor, 
in a suit brought by the principal. {George v. Claggett, 7 Term 
Rep, 359, and notes, 360, 361 . Houghton v. Matthews, 3 Bos. 
and Pull. 4S5.) The plaintiff did not appear in the character 
of a factor, but as a joint owner of the goods with Mead. 

D. B. Osrden, contra. The injunction bill which was filed 
Vol. XVIII. 4 25 



2S 



CASES IN THE SUPREME CX)URT 



NEW-YORK, 

May, ]8!20. 




1*26] 



to stay the proceedings in this cause admits, that I/a (lioperty 
in the tin was in Mead. Notice was given to the n«.teQdants 
to produce the original invoice and bill of lading, wiiich they 
have declined to do ; the court are then warranted to conclude 
that the tin was the property of M,y and that the pliintifi' was 
his factor ; and having sent it to the defendants for sale, they 
became his factors. There is no privity between them and M, 
the principal. A sub-factor cannot hold goods consigned to 
him by a factor, for any debt due from the owner. (2 East^ 
523. Cowper, 251.) A factor cannot dispute the title of his 
principal. In regard to the transaction between these parties, 
the plaintiff is the principal, and the defendants his factors. 
This question was considered and decided by the chancellor, 
when the case was before him. (3 Johns. Ch. Rep. 569.) 

Per Curiam. We see no reason to doubt ilie correctness of 
the decision at Nisi Frius. It is immaterial M'ho was the real 
owner of the goods. They were received by the defendants 
of the plaintiff, who had a lawful right to commission them to 
sell the goods as his sub-agents. They must account to him, 
as their immediate principal, so that hr; may settle with Mead. 
Toland has a prior lien on the goods, for advances which he 
may have made ; and he has *a right to compel the defendants 
to account to him. (Drinkwater v. Goodwin, Cowp. 251. 3 
Johns. Ch. JRep. 573.) 

Motion for a nen^ trial denied, (a) 

Judgment for the plaintiff. 

(a) Vide CHrard ▼. Taggart, 5 Sug. ^ Ra\M$ R^. 97 



Harris against Bradshaw, 

No action lies THIS was an action of assumpsit, on the report of referees. 
o^J/erSw'iSSe The declaration stated a special contract between the parties, 
punawit to a by which the plaintiff sold to the defendant 110 pine trees, &c., 
of ^ common foF which the defendant was to give one dollar each, &c ; on 
Dieas, entered which Contract, the plaintiff, in May, 1811, brought an action 
pSlriies'^n 'an of assumpsit agaiust the defendant, in the Court of Common 
action of (u- Pleas, of JVashiuscton coniity, in which the defendant pleaded 
thTwuse^'cSd non assumpsit ; that on the 9th of December, 1815, by the con- 
not require the gent of the parties, a rule was entered in the Court of Common 
riong account, Plcas, Ordering the cause to be referred to three referees named, 

nor was it refer- 
able under the 

statute. For it is not an award,.and the party is concluded by the rule of reference entered hy his con- 
sent, from allegfing^ that it was not referable tinder the statute; and the court mi^t rive judgment on the 
report, it beinj^ in a suit on a contract; though if it had been an action for a tori, we iuriitdiction of the 
court to refer it might be objected to. 
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and that they, or any two of them, report thereon ; that the new-york, 
cause did not require the examination of a long account, nor ^^^Jijj!^^!/ 
was it referable under the statute ; that the referees met and 
heard the parties, and two of them signed a report in favor of 
the plaintiff, for 93 dollars and 41 cents, whereby an action 
had accrued, &.c. The case further stated, that on this report 
a judgment was entered in the Court of Common Pleas, which 
was afterwards vacated, but for what cause did not appear. 
The case was submitted to the court without argument. 

Spencer, Ch. J., delivered the opinion of the court. This 
is an action of assumpsit on the report of referees, or, as the 
plaintiff contends, on the award of arbitrators. 

The plaintiff insists, that as the original action did not in- 
volve the examination of long accounts, it was not referable under 
the statute, and that therefore it may be treated as a ^submis- [ * 97 1 
sion to arbitration, and then it becomes a proper subject of an 
action. 

I am satisfied, that had the Court of Common Picas given 
judgment for the plaintiff on the report, that such judgment 
would have been above all exception ; for although, strictly 
speaking, the case might not have required the examination of 
long accounts, the consent of the parties to a reference would 
have concluded them from making the objection, because, it 
being an action of assumpsit, there might have been long ac- 
counts. The reference was an admission that the case was 
within the act, and the Court of Common Pleas would never 
have listened to an objection to the contrary. Had the action 
been in iorty then the cbjection to the jurisdiction of the court 
to refer the cause would have been open to either party, on a 
writ of error. 

I do not think the plaintiff can treat the report as an award, 
and sue upon it. The differences between the parties were 
not referred, but the cause pending in court was referred ; and 
so the parties considered it, for the plaintiff entered a judg- 
ment. This judgment was vacated, upon what grounds we are 
not informed, but we must intend for good and valid reasons ; 
and it appears to me that the vacating the rule for judgment 
annulled tlie report. The Court of Common Pleas had juris- 
diction, and their rule, unless itself vacated, put an end to the 
effect of the report. 

This left the plaintiff where he was before, at liberty to go 
to trial in the original cause. We are, therefore, of opinion, 
that this action on the report cannot be sustained. 

Judgment for the defendant (a) 

(a) ./9iK«, page S3. 
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HEW-YORK, 

May, 18«». 

hall»tt *Hallett against Holmes. 

V. 
lloi.MES. ■ -_,_-^^ 

Where a pica, THIS was an action oi assumpsit on a promissory note maiks 
mciicemcnr'"' ^^ Joscph E. Hoff, the 26tA September, 1818, payable to the 
IIlIrportJ^u> be defendant, ninety days after date, and endorsed by him to the 
an answer lo plaintiff. The declaration contained a count on the promis- 

ihe whole dec- ^ . , ^^ •ii-i^o' 

laraiion, but sory notcs, and counts for money paid, laid out, &c. money 
""rTo? r"i '^ lent, and money had and received, &c. The defendant plead-" 
Kd. ** ' ' ' " ed, 1. Non assumpsit, 2. That the plaintiff ought not to have 
icnfr issu* ^"^ maintain his action, &c. because, &c. that after an action 
w piradcd'*aud was brought in this court against Haff, the maker, and before 
to'whii-h there ^^^^ ^"*^ ^^^ commenced, the plaintiff, without the consent oj 
is a replication knowledge of the defendant, substituted the following contract 
tiiaadcniurrer, \^ ^^^ placc and stead of the promissory note, and agreed with 

and contingent tt m • •» i ii -i vr tv i i • i 

damages are as- riaff, in Consideration that he, the said Haff, would give to the 
^2*'of the OH- pl*^'"^ff a relicta and cognovit in that action, he, the plaintiff, 
erai issue, and would glvc indulgence and* further time of payment to the said 
HftemiUdraJ! ^^ffy ^f ^^^ ^aid note, with the interest ; and the defendant 
gued, the court avorred, that in pursuance of this agreement, and without the 
the party "°io knowledge and consent of the defendant, the said Haff signed 
amend the plea; and delivered to the plaintiff, a relicta and cognovit in that 
otherwise, iHIic action, for the sum due on the note, with interest, being 847 

demurrer had . ., . .^ , , , . .«. . • i • i 

been argued be- doitars and 47 ccnts ; and the plaintiff, in consideration there- 

[h€^i*suc*"^* °^ ^^' delivered to the said Haff an agreement and stipulation in 

It seems, that Writing, by which he gave indulgence and further time to the 

if the holder of g^j^ jj^ff fo^ ^l,^ payment of the said moneys, (fee, without 

a note sue the . JJ I ^ n ■ t m t t* m *i \ r^ i 

maker, and is- noticc to the defendant, from the 14th of April, to the 21st day 
Se ciTse!^^^^^^^ ^f October, 1819, before which last mentioned day, the said 
the piainiilr af- Haff bccanie insolvent, etc., and absconded from the state, &c., 
!rTe/Ji*a **aMd ^" wliich the defendant is ready to verify, &c., wherefore he 
cojrnovit, and pniycd judgment, &c. The plaintiff replied, that the issue 
Smiant^a'biipu- P>"cd in the suit against Haff was an issue in fact, and triable 
laiion not to is- Only by a jury in the county of Albany, where the venue was 
[ * 29 ] laid, and that at the time of receiving *the relicta and cognovit 
o"uhe^ud*^"«wu '"^"^'^"^d in the said plea, such was the state of the suit, that, 
to be entered by the rules and practice of the court, &c., the issue could not 
STumii a'^rl ^^ brought to trial until the 5th day of October, 1819, and no 
lain day there- judgment could havc bccn obtained or execution issued, except 
whicii da^^^'^c^ ^^^ means of a relicta and cognovit, at any time before the 21st of 
cording to' the October, 1819; and that the attorney of the plaintiff in that 
pracik?c of The ^^^^' ^^ ovdcT to obtain a lien on the land and real estate of the 
court, he could Said Haff, sooncr than by the rules and practice of the court, 
brouiHjt ***hc ^^' could Otherwise have been obtained, did receive the said 
cause to trial rcHcta and cognovit on the 14th of April, 1819, and containing 
?uim^em"^thi8 ^ proviso that no execution should be issued on the judgment 
VI not Kuch an to be entered up thereon, until the 2lBt of October, 1819: and 

uidulgence or 

S'ving time to 
e maker as will dixcharec Uie endorser. 
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gave to the said Haff a receipt for the said relicta and cognovit^ new-york, 
with a stay of execution^ &c., averring that this was the only .^^^J^J^^ 
agreement made with the said Haff, and traversing several 
matters contained in the plea, and concluding with a verifi- 
cation, &c. 

To this replication, the defendant demurred, and assigned 
causes of demurrer: 1. That it does not deny that issue was 
joined in the said suit against Haff^ but to evade the force 
thereof, attempts to put in issue the venue laid, and time of 
trial, the time of judgment, (Lc, and the rules of the court, 
and the statute, dLc, all which matters are not necessary to be 
alleged, and which are no answer to the plea. 2. That the 
replication admits the receiving of the relicta and cognovit, and 
the agreement in writing, as alleged in the plea, but, never- 
theless, traverses the inferences and conclusions of law arising 
from those &cts. 3. That the replication admits the facts set 
forth in the plea, and, afterwards, traverses the same facts. 
4. That the plaintiff traverses the whole matter of the said 
plea, and concludes with a verification, whereas the replication 
should have concluded to the country, Slc. 

The demurrer was submitted to the court without argument. 

Spencer, Ch. J., delivered the opinion of the court. The 
plaintiflT takes an exception to the plea, that it purports to be 
an answer to the whole declaration, and is only an answer 
♦to part If the objection is true, in point of fact, the law is well [ * 30 | 
settled, that the plea is bad. (I Saund. 28. note 3. and the 
cases there cited. 1 Chitty PL 510.) It is an established rule, 
upon the argument of a demurrer, to give judgment against the 
party whose pleading is first defective in substance. The plea 
begins with an answer to the whole declaration, but it confines 
the agreement set up to the giving a cognovit on the note only, 
and it does not go on to state, that judgment was entered on 
that cognovit ; it makes no answer to the plaintiff's counts for 
money paid and laid out, for money lent, or for money had 
and received. We cannot know but that these oounts embrace 
substantive and distinct causes of action. The matter pleaded 
extends only to the note, and leaves the other counts unan- 
swered. Had the plea begun only as an answer to part, and 
answered only a part of the declaration, the plaintiff must have \ 
taken his judgment for the part unanswered, by nil dicit; but 
here the defendant says, " that the plaintiff ought not to have 
or maintain his aforesaid action thereof against him, because," 
dtc., thus beginning his plea to the whole cause of action, and 
answering only to the first count. This objection is, therefore, 
bud. (a) 

If the plea was good in substance in other respects, and a 
meritorious plea, t^ court would ordinarily give the party leave 

(a) &ce J^Tevins ▼. Keeler, 6 Johns. Rep, 63. Van JYw# ▼. HamUUm, 19 Joftns. 
Hep. 349. 



30 



CASES IN THE SUPREME COURT 



NEW-YORK, 

May, 1820. 

Jacksou 

V, 

Martiit. 



[•31] 



to amend , but it appears that contingent damages have been 
assessed on the general issue, upon an inquest at the Itxst Rensse- 
/acrcircuit. In Robinson v. Rayley, (1 Burr, Rep. 321 .) amotion 
was made to withdraw the demurrers and amend, after argument, 
and before judgment, and after a trial and contingent damages. 
Lord Mansfield said, no case of such an amendment after trial 
had been cited, and that he took it for granted, none existed. 
Mr. Justice Dcnison said, that where the demurrer is first argued^ 
the court will give leave to amend ; but there never was an in- 
stance of amending an issue at law after a verdict had been 
found upon issues in fact, and contingent damages assessed 
on the demurrers. 

Upon the merits of the case, it ie unnecessary to speak ; 
but I have no hesitation in saying, that if we are to regard the 
facts stated in the replication, as the real facts in the *case, there 
is no pretence for saying, that the plaintiff gave time or indul- 
gence to Haff, the drawer of the note. It is not brought within 
the case of English v. Darlei/, (2 B. Sf P. 61.) There the 
endorsee, having proceeded to judgment against the acceptor, 
and taken out execution, received a sum in part payment, and 
took his security for the remainder, payable in instalments; 
and it was held, that he was thereby precluded from afterwards 
suing the endorser. Lord Eldon said, '^ If a holder enter into 
an agreement with a prior endorser in the morning, not to sue 
him for a certain period, and then oblige a subsequent endorser 
in the evening to pay the debt, the latter must immediately re- 
sort to the very person for payment to whom the holder had 
pledged his faijLh, that he shall not be sued." This is not such 
a case ; no delay was granted ; and the confession of judgment 
was a benefit to the endorser, because, if entered up, it ac- 
quired a lien on the reality, and the only effect of the arrange- 
ment was, that the judgment was expedited, (a) 



Judgment for the plaintiff. 

(a) Vide Wood f . Jefferson County Bank^ 9 Cotoen*t Rep. 194. 203. Lynch ▼. 
Reynold, 16 Johns. Rep. 41. 



Jackson, ex dem. Ruggles, against Martin. 



S^d^vised^a EJECTMENT for lands in New Windsor, in the county of 
farm and mes- Orange, The parties agreed upon the foUowing case, with 

suaeetohisson, 

without words of inheritance, or expressing the quantity of the estate devised ; he complying with the 
directions of the testator, to furnish his mother with firewood and grain of all sorts, for her comforlahle 
wpport; and in case she should not choose to live in the dwelling-house (included in the estate so devised) 
m tne event of his son's marriage, that then he should build a house for her, on another part of the testator's 
land : this was held to be a charge on Uie person of the devisee, in respect to the estate devised, and that 
the devisee took an estate in fee by implication ; but without this pergonal charfre. or had it been on tlM 
estate, the devisee would have taken an estate for life only, (a) 
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liberty to either party to turn the same into a special verdict : new-york, 
Henry M'Necly, being seised of a large real estate, made his ./J^J^^iSi^ 
will, dated August 31, 1795, in which he devised, as follows: Jacksoit 
" As for that worldly estate, wherewith it hath pleased God to j*^^:^,^ 
bless me, I dispose thereof as follows : First, I give and be- 
queath unto my loving wife Sarah^ M, any room in my dwelling- 
house, that she may choose to live in, after my decease. 1, 
also, give her one cow, and fodder and pasture for both summer 
and winter, yVom my homestead ^farm, for and during her life. I [ * 32 ] 
also give her of the produce and profits of my said form, in 
such proportion of either, so as to render her a comfortable 
support through life. 

" I give and bequeath to my eldest son, David MNeely, in 
addition to what I gave him heretofore, five pounds, to be paid 
him out of my real estate. I give and devise to my second son, 
Robert M^Neely, 118 acres of land, to be taken off the south- 
erly end of my homestead farm, including my dwelling-house, 
and other improvements, to be cut off by a line running parallel 
to the southerly side of my said farm ; he complying with the 
following injunctions ; that is, he, my said son Robert, shall 
allow to his said mother any room in my said dwelling-house, 
that she may choose to live in, and keeping for her one cow, 
smqmer and winter, and to furnish her with a sufficient quantity 
of firewood and grain of all sorts, for her comfortable support. 
He my said son shall also allow to my daughter Ruth, one other 
room in my said dwelling-house, so long as she remains un- 
married, and no longer. I further give ano oequeath unto him, 
my said son Robert, one sorrel horse which is now six years 
old ; but in case my said son Robert neglects or refuses to 
provide for his mother as aforesaid, or in case she should not 
choose to live with him, if he marries a wife, in that case, I 
order that he build her a house on that part of my homestead 
fiirm, that is hereafter devised to my fourth son, James M., and 
to provide for her, as aforesaid, or otherwise, to pay her four- 
teen pounds yearly, and every year, during her natural life. I 
give and devise to my fourth son, James M., the remaining one 
hundred acres of my homestead farm, lying between the one 
hundred acres I lately conveyed, by deed and gifl, to my eldest 
son, David M. and that first devised to my second son, Robert; 
the division to be made so between my said sons, Robert, and 
James, as to include the island field in Jameses part, he paying 
the legacies hereafler named." The testator then gave per- 
sonal legacies to his daughter Ruth, and added, " And it is 
further my will, that if my son James STNeely should die 
under age, not having lawful issue, in that case I give and de- • 

vise his one hundred acres to my son Robert A/.,and he to pay 
the legacy of one hundred ^pounds to his sister as aforesaid. [ * 33 ] 
It is further my will, that if my son Robert M, should die, not 
having lawful issue, in that case I give and devise his one hun- 
dred and eighteen acres to my son James ilf. , and he to provide 
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NEW- YORK, for his mother, in the same manner as Robert was to have done, 
^^^ijj.,^^ Whatever remains of my personal estate, after the death of 
Jackson my Wife, and after my just debts are paid, I give and bequeath 
^J[:^ the same to my son Robert. ^^ The testator died prior to the 

year 1800. Robert M, leased the farm devised to him. The 
widow of the testator died in July, 1813. On the 2d of Octo- 
ber, 1807, while the premises were occupied by the lessee of 
Robert, he sold and conveyed the premises in fee to D. String- 
ham, for three thousand dollars. Ruth, the sister, in May, 1812, 
also conveyed all her share or right in her father's estate, to *S, 
who also purchased the premises which were sold by the sheriif 
under a judgment and execution against Robert, in 1811. 
Stringham conveyed the premises to George Monell, who con- 
veyed the same to H, R,, who sold and conveyed them to the 
lessor of the plaintiff. 

James MNeely died under age, without lawful issue, and 
Robert survived him, and died in April, 1814, without lawful 
issue. 

Betts, for the plaintiff, contended, that Robert M., the tes- 
tator's second son, took an estate in fee under the will. It is 
manifest, from the introductory clause, as well as other parts 
of the will, that the testator intended not to die intestate, but 
to devise his whole estate. (6 Johns, Rep, 191. 4 Yeats^s Rep. 
180. 1 Dallas, 226. 16 Johns. Rep. 537.) The word estate is 
suflicient to carry a fee. But the testator having imposed a 
charge on Robert, in respect to the estate devised, which is 
personal, he must be considered as taking a/ec by implication. 
This is the settled law; (8 Johns. Rep. 141. 10 Johns. Rep. 
140. 6 Johns. Rep. 191. 5 Bos. fy Pull. 430. 3 Burr. 1623. 
5 Term Rep. 13. 8 Term Rep. 1. Cruise's Dig. Devise, tit. 
38. ch. U. s. 49.) and it makes no difference whetlier the 
charge is great or small. 

H. Bleecker, contra, contended, that Robert took an estate 
[•34] *for life only, there being no words of perpetuity. {^Cruise^s 
Dig. Devise, tit. 38. ch. 11. s. 10. 16. 9 Johns. Rep. 222. 1 
Johns. Rep. 198.) The introductory words to a will are not, 
of themselves, sufficient to give a construction to it, unless the 
testator, afterwards, use words sufficient to carry his intention 
to dispose of all his estate into effect. (8 Johns, Rep. 144. 
11 East, 219. 8 Term Rep, 54.) 

Again ; the charge upon Robert, the devisee, was not an 
. absolute and certain charge on his person. The testator had 
before made the same provisions for the support of his wife, 
during her life, out of his estate, and he gives the part devised 
to R,, subject to the charge. The charge is on the testator's 
whole farm ; not on the particular part devised to J?. (10 
Johns. Rep. 148. 5 Bos. fy Full. 343.) Where it is contingent, 
whether the devisee will be liable to the charge, he takes only 
32 
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an estate ibr life. (8 Johns. Rep. 141. 
fi. Dyer, 371. b. 8 East, 141.) 

Suppose, however, that these charges were sufficient to raise 
a fee by implication, the testator says, that if Robert dies 
without issue, then the estate devised was to go over to James ; 
and Robert and James both died without issue. (3 Burr. 
1623.) 

Spexcer, Ch. J., delivered the opinion of the court. The 
title of the plaintiff to recover, depends principally upon that 
clause in the will of Henry M'Necly, in which he devises 118 
acres to his. son Robert, to be taken off the southerly end of 
his homestead farm. The devise of this portion of his estate 
contains no words of inheritance or perpetuity ; after describing 
the 118 acres, the will proceeds, '^ he complying with the foU 
hieing injunctions, that is, he^ my said son Robert, shall allow 
to his sail mother any room in my said dwelling-house that she 
may choose to lice in, and keeping for her one cow, summer and 
winter, and to furnish *her vnth sufficient quantity o^ ^^t-wood 
and grain of all sorts, for her comfortable support.' 

In the next clause of the will there is this direction, ^^ But 
in case my said san Robert neglects or refuses to provide for his 
mother as aforesaid, or in case she should not choose to live with 
him, if he marries a wife, in that case, I order that he *build her 
a house on that part of my homestead farm that is hereafter de- 
vised to my fourth son, James MNeely, and to provide for her 
as aforesaid, or, othenvise, to pay her fourteen pounds yearly ^ 
and every year, during her natural life.'' 

By a previous devise to the testator's wife, ho had given her 
any room in his house that she may clMK>se ; '^ also, one cow, 
and fodder and pasture for both summer and winter, from his 
homestead farm, for, and during her life, and of the profits and 
produce of his said farm, such proportion of either as to render- 
her a comfortable support through life." 

These are all the devises bearing on the point argued ; and 
the question is, whether Robert JvPNtely took an estate for 
life only, in 118 acres devised to him, or a fee. AH the cases 
on the question were ably examined by the present chancellor, 
in Jackson y. Bull, (10 Johns. Rep. 151.) He there said, that 
the distinction is, that where the charge is upon the estate, 
and there arc no words of limitation, the devisee takes only an 
estate for life; but where the charge is on the person of the 
d visee, in respect of the estate in his hands, he takes a fee, 
on the principle that he might otherwise be a loser. When the 
charge is on the person, he said, the devisee takes the estate 
on condition of paying the charge, and if he die in the life-time 
of the testator, the charge ceases ; or if he refuse to accept 
and perform, the devise is void, and the heir may enter ; and 
it was well observed, on that occasion, that the cases on this 
point are not altogether consistent. Where the devise was, 
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MRW-Y'/1K. -he paying," &c. and " so thai she pay," &c. there are sevc 

^*^2Jjjf^' , ral cases, and particularly Colyer's case, (6 Co, Rep. 16.) 

f ACJcsoH which has always been regarded as high authority, which de- 

•• cide, that these expressions create a charge on the person, and 

convey a fee. So, where the words were, *' all the rest of my 

goods and lands I give to A., to discharge all things charged 

in iny will ;" and, in another case, " ray legacies and funeral 

expenses being thereout paid ;" in these cases the devisee was 

held to take a fee. 

It will be obsei ved that in this case, the testator devised ex- 
pressly to his wife, certain things which he enjoined on Robert 
to provide fo' her • the 'choice of a room, keeping a cow in 
I * 36 J summer and winter, and the profits and produce of *his farm, for 
her comfortab e supfKirl. The furnishing the grain is not, eo 
nomine, mentioned m the devise to her ; but there is no devise 
to her of fire-wood, nor is there any provision for building her 
a house, in the events specified in the will, except the injunction 
upon Robert. 

I am satisfied, that the direction With respect to the fire 
wood, and building a house for his mother, was a personal 
charge upon Roberty in respect to the land given to him, 
and not upon the land in his hands, and that had he died in 
the life-time of the testator, or had he refused to accept the 
devise, the testator's widow could not have enforced the per- 
formance of these specific duties, as against the heirs of the 
land devised. 

The devise to Robert is a conditional one, "he comply- 
ing with the following injunctions," &c., and the cases to 
which I have alluded, appear to me to be precisely in point. 
Again, the building the house, though a contingent thing, was 
a direct charge upon the person of Robert, and the devise to 
him depended on his performing that injunction. 

I do not mean to say, that the devise to the wife of so much 
of the profits and the produce of the farm, as will render her a 
comfortable support, means the same thing as the charge upon 
Robert, to furnish her a sufficient quantity of grain of oJl sorts, 
for her comfortable support ; for the farm may not have yielded 
grain enough, or it might have been destroyed, without Robert's 
fault; and yet he was bound to provide it. There is great 
force in the argument, that this, also, was a personal charge in 
respect to the land devised. 

I do not know that the case can be further illustrated. The 
decisions on the construction of wills, when applicable, and 
when uniform, become a rule of property ; and it is the duty 
of the court to compare the adjudged cases with, and apply 
them to, the case to be decided, without indulging themselves 
in speculations of their own, on the rationality of the distinc- 
tions taken by those who have preceded them. The lessor 
having deduced a title under Robert MNeely^ and the court 
[ * 37 ] being of opinion that he took a fee in the *1 18 acres devised to 
34 



OF THE STATE OF NEW-YORK 37 

him, ibe plaintiiT is entitled to judgment according to the stip- new-york, 
ttlation m the case. . *'^» ^^' 

Judgment for the plaintiff. 




Jacksoh, ex dem. Garland and others, against 

Browner. 



EJECl'MENT to recover part of great lot, No. 4. in MNeiVs ^J^^^^ ^ 
itent, in the. town of Danube^ tried before Mr. Justice Yates, mtm *" ^^ 



TboufhA«arw 

patent, in the. town of Danube^ tried before Mr. Justice Yates, tatifon "majT'tlB 
at the Herkimer circuit, in June, 1819. Jtenceto^rov" 

Tfie plaintiff gave in evidence letters patent, dated Au- p^digr^e, ^^yei 
gust 15, 1761, to John M'Neil, Alexander Stewart ^^^ n^^^'^not 
others, for a tract of 3,400 acres of land, in Danube, in- connected wUh 
eluding the premises in question ; also, a deed of partition, ^ ^*"*'*J'*'o ^ 
by which lot No. 4. became the separate property of knowieS!^°"of 

MNfiL »he facls of 

Wiiicn Ihcv 

Grnrge Shall, a witness of the plaintiff, testified, that M., the speak, and have 
patentee, left this country before the revolutionary war, and {U*^*j^ bJbma^ 
went to Ireland, where he soon after died. That part of lot tion from pcr- 
No. 4. is held under deeds from the patentee, and part under ^ ^""uiari** 
Jjuke Owens, who claimed an undivided part of the lot, under acquainted wUh 
•a deed from Thomas Garland, whose mother, as the witness ll*®a?ffeliCTai"' 
understood from Owens, was a sister of A/., the patentee, of what they 
The witness further stated, that he understood from Owens ^^2tn\^ *""* 
that M, had several sisters; that Garland, under whom such evidence 
Owens claimed, was a sailor, and had come firom Ireland, j.*^. {^^"^^pur^ 
The witness further testified, that the defendant holds part of pose, (a) 
lot No. 4. under one Keller, who claimed under McNeil, 

Alexander M'Kinnon, another witness for the plaintiff, testi- 
fied, that he was born in Bnllycastle, in Ireland, and was thirty- 
three years old ; that he lefl Ballycasth about ten years ago ; 
that he knew Daniel M Clean, and that his parents were 
dead. That he frequently heard of John ST Neil, in Ballycastle • 
that he understood from the physician who attended him and 
others, that McNeil died *many years before the witness's recol- [ * 38 1 
lection ; that he had frequently seen the house in which 
M'Scil died ; that he understood that he lefl no children, and 
had four sisters, one of whom married nf Clean, one married 
HTClistcr, another O'Hale, and another married Garland. 
That he understood that D, ]\T Clean was the son of a sister 
of M' Neil. That Mrs. M Glister had a son named John; that 
Mr«. O'Hale died without issue, and Mrs. Garland had two 
children, named Thomas and Mary. The witness further stat- 
ed, that he knew Garland; that he lived in Ballycastle, and 
was a sailor in the latter part of his life. That before the wit- 

(a) Vide Jackson v. Codey, 8 Johns. Rep. 131. Jackson ▼. King, 5 Cowen, 
837. 
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NEW-YORK, ness left h-eland^he understood from M^ Clean and the other 
May, 1820. j^^jj^ of M'iVci/, that they owned lands in this country, as heirs 
of McNeil. That when he left Ireland, he was entrusted by 
the heirs of McNeil with a packet of papers, directed to Mr. 
Hill, of Albany, which he understood related to their lands in 
this country. 

Ezckiel M'Kinnon, another witness, testified, that he un- 
derstood that John McNeil died without children, and had four 
sisters, who were married, to wit, Mrs. M^ Clean, Mrs. 
M'CHster, Mrs. O'Hale, and Mrs. Garland. That he knew 
Daniel ikf ' Clean a lessor, and understood that he was the son 
of a sister of AT Neil, That he knew Thomas Garland, the 
, son of another sister of WNeil; and that they claimed lands 

in this country, as heirs of McNeil, before the witness left 
Ireland. 

Francit Henry, a witness for the plaintiff, testified, that two 
adjoining patents of land in the county of Otsego, granted to 
John ArNtil, Alexander Stewart and others, are held and oc- 
cupied under a title derived from the heirs of Stewart, and 
under a title derived from Daniel M' Clean, Thomas Garland 
and others, the reputed heirs of John McNeil, who died in 
Ballycastle in Ireland. 

The plaintiff having rested his cause, the judge decided, 
that there was not evidence sufficient to support the action, 
and directed a nonsuit to be entered, with liberty to the plain* 
tiff to move to set it aside. 

Brown, for the plaintiff. 

[ ♦ 39 ] *Ford, for the defendant. 

Spencer, Ch. J., delivered the opinion of the court. Mr. 
Justice Le Blanc, in Higham v. Ridgeway, (10 East, 120.) 
lays down the rule of evidence in cases of pedigree with per- 
spicuity, and places it on a reasonable ground. He considers 
it as a departure from the strict rules of evidence, on account 
of the great difficulty of proving remote facts in the ordinary 
way, by living witnesses; "and on this ground,*' he says, 
" hearsay and reputation (which latter is the hearsay of those 
who may be supposed to have known the fact, hemded down 
from one to another) have been adpiitted as evidence in cases 
of pedigree." " The tradition," said Lord Eldon, in Whitelock 
and Baker, (13 Vesey, 514.) "must be from persons having 
such a connection with the party to whom it relates, that it is 
natural and likely, from their domestic habits and connections, 
that they are speaking the truth, and that they could not be 
mistaken." 

In this case, the point was, whether the lessors of the plain- 
tiff were the heirs of John AT Neil. 
36 
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John McNeil left this country before the revolution, and new-yorr. 
went to Ireland y where he soon aft^ died ; of these facts there J^i^l^^^ 
is sufficient proof Part of great lot No. 4. (and the premises 
are in that lot) is held under deeds from John MlStil^ who 
was the patentee. A part is held under Luke OwenSy who 
claimed an undivided part of the lot under a deed from TTiomas 
Garland, The witness (Shall) then proceeded to state that 
Owens had informed him that the mother of Garland was a 
sister of M'^Neil, and that he had a number of sisters. It does 
not appear that Owens is dead, or that he knew, or professed 
to know, the facts he stated, from any connection or acquaint- 
ance with NVNeiVs family, or his sisters. In that respect, 
Owen^s declarations are of no weight, and to admit them as 
evidence would be contrary to every rule of evid.ence. Alex^ 
cnder HTKinnon says, he was born in Ballycasile in Ireland^ 
which he left about ten years ago. That he knew the lessor, 
Daniel M Clean ; that his father and mother are dead ; that 
he has frequently heard of one John McNeil in Ballycasile ; that 
he understood from the physician who attended him, and 
others, that *he died before the witness's recollection, and that [ • 40 "J 
he has often seen the house where he died ; that he under- 
st^d that John McNeil left no children ; that he understood 
that he had four sisters, one of whom married M Clean, one 
married O^Hale, and one married Garland; and he understood 
that Daniel M^ Clean was the son of a sister of John McNeil, 
&c. Ezekiel M^Kinnon^s testimony is to the same purport. 

Now, the radical defect in all this evidence is, that the 
witnesses are not themselves connected with these families, 
know nothing personally of the facts to which they speak, 
and have not derived their information from such persons 
as had any connection or particular acquaintance with the 
family from which John MNeil sprang. All that they state is 
loose hearsay from some unknown source. Since 1765, John • 

AT Neil must have returned to Ireland ; for in September of 
that year, the deed of partition was executed. His death, 
therefore, is not at so remote a period, but that in all probabil- 
ity there are living witnesses capable of informing us who his 
heirs were. At all events, the proof here is entirely inconclu- 
sive. The evidence falls, short, in material respects, of giving 
iny thing but unfounded hearsay, derived from we know not 
whom. 

Motion denied. . 
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NEW-YORK, 
May, 1810. 

Jackson Jackson, ex dcm. RoosEVELT and Others, against 

Wheat. WhEAT. 

^Issioa'^'iloT '''HIS was an action of ejectment, to recover part of lot No. 
twetu^^^^ean, 21, in the second division of the Minisink patent, in the town 
^^r of'^l^Si ^^ Deerpark. The cause was tried at the Orange circuit, on 
fives a "file! the 30th November, 1818, before Mr. Justice Van Ness, when 
tar' "it* coMi^ ^ verdict was taken for the plaintiff, subject to the opinion of 
tuic ' such ad. the court, on the following case : 

sion* £r*Vi ^^^ plaintiffs claimed title to the premises in question, 
I *'41 1 *nnder the Mini.ink patent, dated 28th August^ 1704. {Vid. 
should be lakea voL 16. p. 293.) On a division of the patent, lot 21, in the 
""**^L..? I ?^?** second division, became the separate property of Lancaster 

urnghlful bile. ._ -' . i i- i ' i * • ^ »■ n i • i • 

And if on ihe iSymmcs, One of the patentees, who died, leavmg Li. o. his heir 
a«i'lhowf*;*h^"i ^^ '^^» ^"^ ^^^ ^*^^ before 1750, leaving three children, 
\m look posses- Lancaster , Catharine and Elizabeth. Elizabeth married F., 
under a dcetf ^^^ ^'^^ without issue ; she afterwards married Peter Roose- 
be is noi bound velt^ by whom shc had issue Peter Roosevelt^ one of the lessors, 
Ire«Sr*"fhou^h ^"^ ^'^^ ^^^^^? n^- Catharine Symmes, before 1754, mar- 
caiied for by ricd John Ofcilvie, by whom she had two children, George 
{iTmaylL^y ml »"^ ^^^V' Her husband died in 1774. Mary O., in the 
Ills Hdvcrse pos- summcr of 1777, after the death of both her parents, married 
"Tpartyciaim- ^^^"^^^ Roorback, she then being fifteen years old, and contin- 
tng ihe benefit ucd Under covcrturc until 1812, when her husband died. 
m ^^ZZZ f^^orge Ogihie died in April, 1797, leaving two daughters, 
of limiiaiions, lUtza and Amelia^ one of whom married Thomas Belden, and 
hfmse^f of a^^Si' ^^^ ^^^^^ ^^^^^ Comstock, both lessors. At the request of the 
ainiUy existing defendant, the plaintiff produced in evidence a deed, dated 

•of^'^wiion TrS "^"^y ^' ^'^^4' f""^™ -^^A'* Ogihie and Catharine his wife, to 
accrued, • Lambert Moorcy of all the real estate of Catharine, in trust that 
he should grant and re-convey the same to the said John O., 
his heirs and assigns, and a deed from L. M. to John O., 
his heirs and assigns, dated July 11, 1754, of the same estate. 
John Ogihie, by his last will, dated 22d November, 1774, 
after several personal bequests, devised all the residue of his 
estate, real and personal, to his two children, George and Mary, 
in fee. equally to be divided between them. 

The defendant set up in his defence, a title by possession, 
and also that the lot occupied by him was not within the bounds 
of the Minisink patent. 

John Gilletf a witness, testified, that the defendant had 
lived on the premises about forty years ; that William Gillet, 
uncle to the witness, was the first occupant of the next lot east 
in Deerpark. That the defendant bought of fV. G. ; but the 
witness did not know whether he had a deed. That W. G. 
had a deed, and the witness supposed the defendant had one. 
[ * 42 ] W. G. claimed title under the ^Minisink patent, and purchased 

'of Henry Wisner, one of the proprietors. 
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The plaintiff called on the defendant to produce the deeds NEW-YORK, 
mentioned by the witness, which he refused to do, and they JJJ^ijJJ^ 
were not produced. 

The defendant then offered to prove, that the premises 
were not contained within the bounds of the Minisink patent, 
which evidence, being objected to, was overruled by the judge. 

Billings, for the plaintiff, contended, that the right of Mrs. 
Roorback was saved by her coverture: That the defendant 
having shown that he claimed under the Minisink patent, was 
estopped to say that the premises were not within that patent. 
(I Johns. Casts, 81.) That the point as to the location of the 
patent was decided in Jackson, ex dem. BeUhn, v. Thomas, (16 
Johns, Rep. 293.) and the court will not grant a new trial 
merely for the sake of having that fact again proved. The 
plaintiff is entitled to recover one fourth of the premises, under 
the demise of Mrs. Roorback. (4 Johns. Rep. 311.) 

Betis, contra. No objection was made at the trial, that 
there was not sufficient evidence of an adverse possession by 
William Gillet. The plaintifTs counsel merely called for the 
deeds, to prove that his possession commenced under color 
of title. The evidence clearly shows that the possession was 
adverse, and if it reached back to the life of John Ogilvie, it 
bars the rights of all the lessors. If it did not commence until 
after his death, in 1774, then the right of Mrs. Roorback is 
preserved, though the other lessors are barred. 

A person who goes into possession of land, without right, 
or color of right, may, by lapse of time, and the neglect of 
him who has the right, acquire a perfect and indefeasible title. 
(3 Cruise's Dig. 368. tit. 29. ch. 1. s. 3.) In Taylor \. Horde, (1 
Burr. 119.) Lord Mansfield says, " Twenly years adverse pos- 
session is a positive title to the defendant : It is not a bar to 
the action or remedy of the plaintiff only^ but takes away the * 

right of possession." (2 Salk. 421. *Lord Raym. 741.) The [ * 43 ] 
same principle has been adopted by this court ; {Jackson, ex 
dem. Livingston, v. Schuti, cited in Jackson v. Lunn, 3 Johns. 
Cases, 118. Jackson v. Hazen, 2 Johns. Rep. 22. Smith v. 
Lorillard, 10 Johns. Rep. 350.) and by the courts of the other 
states. (13 Mass. Rep. 486. Fanning^ v. Wilcox, 3 Day 8 
Rep. 258. Rayy. Smith, 2 Bay's S. C. Rep. 339. 1 Munf. Rep. 
454. Overtones Tennessee Reports, 353.) Though tha court has 
said that the possession must commence under claim or color of 
title, it is not meant that it should be under a title by deed. 
The fact of possession, and the quo animo, with which the de- 
fendant entered, determines the character of the possession. 9) 
Johns. Rep. 180. 13 Johns. Rep. 119. 16 Johns. Rep. 293.) If, 
then, a person enters on land, claiming and holding it as his 
own, the statute, afler a continued possession of twenty years, 
gives him a title. 
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NBW-YORK, He is not obliged to show that he entered under a title by 
^^^J^l*"^!!!!!^ deed; It is said, tiiat the deed, if called for, must be produced, 

iACKBUM or its loss accounted for; but the person in possession may 
*• protect himself, by connecting his possession with that of G. 

wiiBAT. ^^ Caines, 183.) 

Again, the defendant ought to have been allowed to show 
that the premises were not within the Minisink patent. If he 
sets up a distinct and independent title from that of B., he is 
not estopped to say that the plaintiff derives no right from B. 
A defendant may always rely on his possession. Jacksoriy ex 
dem. Belden, v. Thomas, was decided on the particular case 
then before the court. It cannot preclude the party, in another 
cause, from showing that the patent was not correctly located. 

Sudam, in reply. A mere occupation of land, without any 
paper title, or gift, or color of title, without such a lapse of years, 
or a descent cast, as will toll the right of entry, cannot give a 
title. The English cases suppose an entry under claim of title 
and a descent cast. The question of adverse possession has 
been much discussed in this court, and it is settled, that the 
entry of the defendant must be under color of title. There can 
be no color of title, unless there be a deed, or something equiva- 
[ ^44 ] lent to a deed, or a djscent *cast. Here the evidence of the 
defendant showed that there had been a deed ; and he ought 
to have produced it, or accounted for its non-production. 

In Jackson, ex dem. Young, v. Ellis, (13 Johns. Rep. 118.) 
where A., claiming title to land by descent, made a parol gift of 
it tp B., under which he entered, and A. afterwards conveyed 
the land to B., it was held that the possession must be deemed 
to be taken by B. in his own right, or in behalf of ^., and in 
either point of view, the possession was the same. The court 
will not indulge presumption so far in favor of the defendant, 
as to consider 40 or 41 years to be 44 years. 

Again ; the defendant having showed that he claimed under 
the minisink patent, he is concluded from setting up a title 
under another patent. 

Per Curiam. 1 . The possession of the defendant was, un- 
doubtedly, adverse: it has been continued for a period of 
between 40 and 50 years, under a claim of title, by purchase 
from Gillet, who had a deed. It was not necessary to pro- 
duce that deed, though called for by the plaintiff. Suppose 
the deed had been lost, or when produced was found to be de- 
fective, that could not have destroyed the effect of the defend- 
ant's possession. In Smith v. Lorillard, (10 Johns. Rep. 356.) 
Kent, Oh. J., said, " that after a continued possession for twenty 
years, under pretence or clahn of right, the actual possession 
ripens into a right of possession which will toll an entry ;" and 
m Smith v. Burtis, (9 Johns. Rep. 190.) Spencer, J., said, {Van 
Ness, J., and Yates, J., concurring,) that " it had never been con 
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stdered necessary to constitute an adverse possession, that new-york 

tliere should be a rightful title. Whenever this defence is J^J^j^^^ 

set up, the idea of right is excluded ; the fact of possession, and 

the quo animo it was commenced and continued, are the 

only tests :" And in Jackson v. Ellis^ (13 Johns. Rep. 120.) th^ 

court said, that '* it had been repeatedly ruled in this court, that 

an entry under claim or color of title, is sufficient to constitute 

an adverse holding. It is not necessary for this purpose, that 

the title under which such entry is made, should be a good and 

valid title." (2 Caines, ia3.) (a) 

*2. The plaintiff claims to recover one fourth of the prem- [ * 45 | 
ises, on the demise of M. Roorback, on the ground that she 
married R. in the summer of 1777, after the death of her 
father and mother. The defendant has been in possession 
above forty years, and it was forty-one years since M. R.^s 
marriage. If the defendant's possession'commenced before her 
marriage, then, according to the opinion of the chancellor, in 
Demarest v. Wynkoop, (3 Johns. Ch, Rep. 129 — 138.) upon a 
review of all the cases, and which we consider as sound law, 
Mrs. R. can only avail herself of the disabilities existing when 
the right of action accrued ; and the disability which then ex- 
isted was infancy ; for her right of a claim accrued when the 
defendant first took possession, and that was before her mar* 
riage. The case of Dot v. Jesson (6 East, 80.) is in point. (/>) 

It is, therefore, unnecessary to consider the question, whether 
the defendant ought not to have been permitted to prove that 
the premises in question were not within the bounds of the 
Minisink patent. 

Judgment for the defendant.' 

(•) Vide post, page 356, Jackson, ex dem. Vandertyn, ▼. JfetoUm awl others, 
Jsdcson^ ex dera. Votni^, v. Camp, ^ Cowens Rev. ()05. Jackson^ ex deni. Gilli' 
land, T. Woodruff, 1 Cowens Rep. 27fi. Clap v. Bromagkam, 9 Cowens Rep. 530. 
Jackson, ex dem. Baldwin, v. Leonard, 9 Cowen's Rep. G53. Jackson v. Hill, 5 
WatdeWs Rep. 5.^. Jackstm v. Frmch, 3 fVendelVs Rep, 337. Whiteside t 
Jackson, 1 WendelVs Rep. 418. 

ib] Vide Jackson, ex dem. Swartwnd, v. Johnson, 5 Cowen*s Rep. 74. 



Wells against Baldwin. 

THIS was an action of debt, for the penalty of a bond. Where ihe 
The defendant craved oyer, and set out the bond and condi- Jlf'^ie^io*!""^; 
tion. The bond, dated the 18th of May, 1817, was for the debt on a bona 
penal sum of 700 dollars, conditioned for the payment of 350 SS^uolh^ 

plaiiitUr, with a 
condition to pay a certain mm of money, on a certain day; and the defendant pleaded, that the bond 
was given as collateral security for the performance of a certain craitract or agreement made between 
Ihe parties. Sec., the plea was held bad ', for where the condition of a bond is lor the payment of money 
at a filed day, evidence contradiciorv or varying such express condition is inadmissible. But if the 
bond is without a condition, and the plainliflf executes a separate iustnunent of defeasance, such dofea* 
Bce maybe pleaded to an action on the bond. 

Vol. XVIII. 6 41 
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NEW-VORK, dollars, as follows, to wit: 100 dollars on the 15th of August 
^^^Ili^J^I;^ next ; 200 dollars on the 1st o( Novembernexi \ and 50 dollar - 
WtLLs on the 1st of January next. The defendant then *pleaded, ) 
BalIwi '^''^^ ^*^ factum ; 2. Thai the bond, together with a mortgage 
of the same date, on fifty acres of land, were given as collateral 
security for the performance, on the part of the defendant, of 
a certain contract or agreement entered into between the plain- 
tiff and defendant, made at the ;same time and place, by which 
the plaintiff, on his part, promised and agreed, at his own ex- 
pense, to clear twenty acres of land belonging to the defend- 
ant, in the manner therein stated, before the first day of No- 
vember then next ; and by that agreement it was provided and 
agreed, that in case any dispute or variance should arise be- 
tween the parties relative to the performance of the said con- 
tract, it should be referred to arbitrators named, or any two of 
them, whose decision should be conclusive between the par- 
tics ; that after the expiration of the time for completing the 
contract, a variance and dispute arose between the parties 
relative to the performance of the contract, and it was sub- 
mitted to the arbitrators so named, who met and heard the 
parties, and two of them made and published an award, under 
their hands and seals, upon the matter in dispute ; to wit, that 
the job (clearing the twenty acres of land) was not done ac- 
cording to the contract ; and so the defendant averred, that 
the bond became discharged, inoperative, and of no effect, and 
prayed judgment, &c. 

To this plea the plaintiff demurred, and the defendant joined 
in demurrer, which was submitted to the court without argu- 
ment. 

Spencer, Ch. J., delivered the opinion of the court. If 
the facts set forth in the plea demurred to, really exist, I regret 
to say that a court of law is not competent to afford the de- 
fendant relief. 

In the case of Mease v. Mease, {Cowp. 47.) the action was 
debt on a bond conditioned for payment at a certain day ; plea, 
that it was given as an indemnity to the plaintifTs testator 
against another bond, and plaintiff not damnified, and on de- 
murrer to this plea, the question was, whether the agreement 
stated in the plea could be given in evidence against the ex- 
I * 47 press condition of the bond. It was argued for the ^plaintiff, 

that no parol evidence could be received, to abate, or extend a 
bond or deed. Lord Mansfield pronounced the plea to l)e 
clearly bad, and judgment was given for the plaintiff. In 
Thompson v. Ketchum, (8 Johns, Rep. 192.) this court decid- 
ed, that where a note had been given in Jamaica, promising 
to pay the plaintiff a sum of money, evidence was inadmissi- 
ble to show an agreement, that the money was to be paid on 
the arrival of the parties in New- York ; on the ground that it 
was against an established rule of law to vary the operation oi 
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a writiog by parol proof. To this point are, also, Cro, Eliz. 
697. and Meres and Ansel, (3 fVil-. Rep. 275.) and many 
other cases. Had the defendant entered into a bond without 
a condition, and taken from the plaintiff a defeasance in a sepa- 
rate instrument, referring to the bond, making it inoperative, 
if tlie plaintiff did not perform the agreement to clear the 
twenty acres of land in a particular way, and had he failed to 
do so, then- the defeasance might have been pleaded ; but here 
the bond is with a condition, that the defendant shall pay cer- 
tain sums of money at fixed days, and it would be contradict- 
ing and impugning the bond, to admit proof, that instead of 
paying the money stipulated in the condition, the plaintiff was 
not to be paid, unless he cleared certain lands in a particular 
manner. It would be against the strong current of authority 
to admit such a defence. 



NEW-YORK, 

May, 1820. 




Judgment for the plaintiff, with leave to the defendant to 
amend, on payment of costs. 



*Hassam against 



Griffin, Sheriff 
County. 



of Dutchess 



[•48] 



THIS was an action of debt, for the escape of Benjamin 
Hcrricky who was in the custody of the defendant, as sheriff 
of Datchess county, on a ca, sa, at the suit of the plaintiff. 
The cause was tried at the Dutchess circuit, on the 22d of 
ApriJ, 1818, before Mr. Justice Van Ness, 

The defendant pleaded, 1. Nil debet; 2. That the escape 
was negligent, and that the defendant made fresh pursuit and 
recaption before suit brought ; 3. A voluntary return of Her- 
ri'k into custody before suit brought. To which pleas the 
plaintiff replied, taking issue. To the general issue, a notice 
was subjoined, accordmg to the statute, that if H, had, at any 
time, esc^iped, it was without the knowledge or consent of the 
defendant, and that the .said H., afler any such escape, and 
before bringing this suit, returned into the custody of the de- 
fjndant. and so remained when the suit was commenced ; and 
further, that on, or about the 24th of May, 1817, the defend- 
ant was served with a habeas corpus ad testificandum, duly is- 
sued and allowed by the chief justice, which required the de- 
fendant to have the said Herrick, on the 26th of May, before 
John Wells, Esq., a referee in the case of John Brush, at the 
suit of John Smith, at a reference to be held at the office of 
/. fV. in Pine street, in the city of Netv-York, at 10 A. M. 
of that day, to testify, &c. That the defendant, with the con- 
sent of Brush, gave him a written deputation to execute the 
writ of hab. corp. ad test., and make due return, &c., and that 
he made such return, &c. It appeared that Her tick and 
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A sberiflTwbo 
has a defendant 
in custody on a 
ca. sa. is boand 
lo obey a habe' 
as corpus ad 
testificandum^ 
acconlin^ lo Ihe 
cxi^ncy of ibe 
wnij and if, iu 
doin^ so, he 
takes the pris- 
oner out or his 
county, and re- 
turns with him 
again, without 
unnecessary de- 
lay, it is not an 
escape ; and 
while be so has 
the prisoner on 
the habeas cor- 
pus, be is ni>l 
bound lo keep 
him always in 
sight, or with 
the same strict- 
ness as before , 
and if the pris- 
oner, of his own 
head, should go 
about, for a 
short time, on 
his own busi- 
ness, and out 
of view of the 
shcrifi*, it is not 
an e«cap<* 



48 CASES IN THE SUPREME COURT 

NEW.YORK, Brush went to New-York, on Saturday the 24th of A&y, and 

s^^^^ilj^^^ appeared before the referee on the Monday following ; that the 

Hassan reference was adjourned to Wednesday, and on Thursday they 

Griffiji ^^^^ returned to Poughkeepsie, and H, went again into the 

custody of the defendant ; that while Herrick and Brush were 

in NeW'Yorky H. was seen at several times, at different places, 

on his own business, unaccompanied by Brush, but without 

f • 49 ] Brush's ^permission ; and he considered himself in the charge, 

and under the direction, of Brush, 

The writ in this cause was delivered to the coroner, on 
Wednesday, the 28th of May, between 10 and 11 o'clock in the 
forenoon. 

A verdict was taken for the plaintiff, subject to the opinion 
of the court on a case containing the above facts. 

H. and C. Buggies, for the plaintiff, (a) They cited the 
following cases : Branson v. Earl, 17 Johns. Rep, 63. 2 Wm. 
BL 1045. 3 Bl Comn, 415. 1 Bos. fy Pull. 241. 3 Comyn's 
Dig. 601. Escape, C. 2 Bac. Abr. Escape, B. 2 Saund. 35. 
note. 5 Johiu. Rep. 357. Tidd's Pr. 739. Sellon's Pr. 464. 
1 Sir. 433. 3 Co. Lilt. 43, 44. Moore, 257. 5 Burr. 2812. 
1 Lord Raym. 241. Hard. 476. Cro. Car. 14. 466. Hob. 
202. 1 Bos. fy Pull. 24. 

Bru^h', contra, «ited Shower's Rep. 298. 3 Co. Liit. 44. 

Dalton's Sheriff, 141. 

Spencer, Ch. J., delivered the opinion of the court. There 
is no doubt that after the defendant is taken in execution, if 
he is seen at large, without the liberties of the gaol, for ever 
so short a time, as well before as after the return of the writ, 
it is an escape in the sheriff. The sheriff, however, may pro- 
tect himself from the consequences by a fresh pursuit and re- 
caption, or by the voluntary return of the prisoner before ac- 
tion brought. The writ of habeas corpus, in this case, jus- 
tified the defendant for conveying Herrick to New-York; and 
it is very evident that there was no unnecessary dehiy in 
bringing him back to Poughkeepsie. There is no weight in 
the suggestion that the habeas corpus was taken out collu- 
sively ; but if it was, the sheriff was no party to the collusion. 
He was bound to obey the writ. (5 Johns. Rep. 357.) The 
only point to be decided is, whether permitting Herrick to be 
separated from Brush, the special deputy, wfthout any per- 
mission on the part of the deputy, was an escape. The origi- 
nal object of the common law in subjecting debtors to close 
I * 50 ] imprisonment on *execution was, that by duress of imprison- 
ment, they might be coerced to pay their debts. They were i 
to be kept in arcta et salva custodia. Under the statute of 
Westminster, 2 Ch. II. Carceri mancipentur in ferris, they 

(a) The reporter did not hear the argument. 
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might be kept in irons. Civilization and modern refinement, new-york 
and a greater spirit of humanity have meliorated the law, and, \^,J^!^J^L^ 
with us, imprisonment is merely nominal. It exists, however, Hassam 
in some degree of rigor, where the unfortunate debtor is unable 
to give the requisite security for the liberties of the gaol. 

But the question recurs, What kind of indulgence to a pris- 
oner, in the sherifTs custody, on a ca, sa., and who is directed 
to be brought before a court to testify under a habeas corpus, 
will subject the sheriff to an action for an escape ? I am sat- 
isfied that the indulgence proved to have taken place in this 
r.ase, does not constitute an escape. 

The earliest case upon this subject is Boyton^s. (3 Cokeys 
Rep. 43.) It was resolved by the court, that there was a dif- 
ference between the custody of one in execution, within the 
county where the common gaol is, and where the sherifi* hath 
the custody of one in execution out of the county ; and it 
was adjudged, that where the sherifi* hath one in execution 
for a debt, and a habeas corpus issues to have the body in the 
King's Bench, at a certain day ; by force of which writ, the 
sheriff, before the return of the writ, brings his body to an inn 
in Smithjidd, toward Westminster, and the prisoner, of his 
own head, goes without any keeper, to Southwark, and the 
next morning comes again to the sheriff, to Smithfield, and at 
the return of the habeas corpus, the sheriff deUvers his body 
in court, this was no escape ; and they referred to ChamocVs 
case, (31 Eliz.) and observed, that it stood with great reason; 
for the sherif£ may more strongly guard his gaol, than every 
inn or other place through which he travels. Bacon (title 
Escape, B.) mentions this case as law. In the case of More- 
dell v. the Marshal of the King's Bench, (1 Mod. 116.) which 
was debt for the escape of one Reynolds, the defendant gave 
in evidence a habeas corpus ad testificandum, and it appeared 
that the prisoner went down too long beforehand, and staid too 
long after the assizes were done at Wells, and that he went 
back three-score miles -beyond Wells, before he returned again 
io Lyndon, ^Hirx/e, Chief Justice, said, that if a habeas corpus 
be granted to bring a person into court, and the sheriff lets 
him go into the country, it is an escape ; that he ought not to 
carry him a roundabout way, for the accommodation of the 
party ; and that if he did, it was an escape ^ that, by the evi- 
dence, the sheriff let him go back three-score miles, to which 
there could be no answer. 

In Trinity term, 12 CA. I. {Cro. Car. 466.) at a meeting of 
the justices and barons of the exchequer, Brampton, Ch. Jus- 
tice, published, that the prisoners of the King's Bench and 
Fleet had petitioned the king, for avoiding the plague, that 
tliey who could give sufficient security to be true prisoners, 
and to return at the days prescribed, might go at large on 
habeas corpus for that time. All the justices and barons present 
having consulted, resolved that a habeas corpus was a good 
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NEW-YORK, 

May, 1820. 

I1AS5AH 

V. 

GBirpiN. 



[•52] 



and legal writ, but under color thereof, the wardens and mai 
shai ought not to sufler prisoners to go at large ; that it wab 
an abuse of the writ, and an escape. In Holdroid v. Liddel^ 
(1 L. Ray, ^41.) Powell, Justice, said, if a habeas corpus is 
delivered to a sheriff, in July, to bring a man in execution to 
the common pleas next Michaelmas term, tiie sheriff may take 
a reasonable time, of which the court would judge ; but he 
cannot bring him out of prison, and keep him out all the va- 
cation ; but Treby, Ch. Justice, said, he would not determine 
that point. 

Dalton (Sheriff, 141.) lays down the law to be, that on a ha- 
beas corpus, if the prisoner, of his own head, goeth at large, and 
afterwards return to the sheriff, it has been adjudged not to be 
an escape. 

It appears to me to be well settled, and I have met with no 
decision to the contrary, that if a sheriff, in yielding obedi- 
ence to a habeas corpus, necessarily takes the prisoner out of 
his county, and returns with him when the exigency of the 
writ is answered, without unnecessary delay, that he is not 
guilty of an escape, if the prisoner of his own head should 
stroll about, and sometimes be out of the sherifTs view. In- 
deed, I am by no means satisfied, that if the sheriff should 
|>ermit him to go out of his sight, whilst he has him under the 
habeas corpus, provided always there was no unreasonable de- 
lay in returning him to prison, that even such *an indulgence 
would be an escape. The habeas corpus relieves the prisoner, 
temporarily, from the duress of imprisonment uyder the execu- 
tion. He is not then enduring the restraint created by the 
execution, with a view of coercing payment. 

If Brush had gone about with Ilerrick, on the business of 
the latter, whilst they were in Neiv- York, I presume it would 
not have been contended that it would have been an escape ; 
and it makes no difference whether Brush was present or not. 
BoytotCs case, which has never been overruled, is, however, 
decisive ; and the other cases all go in confirmation of it. The 
case from I Mod. Rep. 1 16. was decided on the principle, that 
the sheriff had let the prisoner go back three-score miles, which 
delayed improperly his return to gaol. We are of opinion that 
the defendant is entitled to judgment. 
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E. A. & J. Secor against Bell, Sheriff, &c. 



NEW-YORK, 

May, 1820. 

Secor 

V. 

Bell 

DEBT against the defendant, as sheriff of the city and ^^{J°™^'*^ ^^^ 
county of New- York, for the escape of ^. B., an attorney ihe court, since 
of this court, a prisoner in execution, at the suit of the tji? ^**^^y'®,ii- 

, . .rt- -»V. K. L. 418. 

plaintlttS. sess. 36. ch. 40.) 

On the 31st of May, 1819, a ca, sa. was issued on a judg- ^^''^*^'® *"JJJ^ 
ment obtained in this court, by the plaintiffs against A, B., an ^ce^ramimav 
attorney, &c., for 30:2 dollars and 35 cents, on which he was [?« hcW iio haii, 
arrested by the defendant, during the sittings held in June, sons ° and ftcy 
before Mr. Justice Van Ness, upon which the defendant pro- ^^^^^^ ^iT^JIe 
duced a writ of privilcs^e allowed by JE. fV, King, one of the taken in cxecu- 
judges of the Mayor's Court of New-York, Iii *obedience to [ *53 ] 
this writ, the sheriff discharged A, B. from custody, and made *'°" o" ^«- '^• 

' , . ° 1- 1 ^ Ifanaltornev 

return to the execution accordingly. or counsellor i>o 

The questions submitted to the court on these facts were, i^*'^^^^!, * J'J; 

whether the defendant is liable as for an escape ; and, if so, aiiendauce in 

whether the plaintiffs are entitled to recover interest and pound- ?^r^^ having 

• Dusnicss to 

age on the sum directed to be levied on the ca. sa. against iraiisaci,hemny 

A Q be discharged 

on motion, on 
affidavit, 6u:. 

Spencer, Ch. J., delivered the opinion of the court. Tidd A JH^s« a>^ 

. ...VI, 1 1 11 ii'/T- I Circuit or sillinffs 

(p. 171.) lays down the rule to be, that the sheriff cannot take may also dis- 
notice of th£ privilege of an attorney ; nor is he bound to dis- \^^^ ^*|"" '" 
charge him, even upon producing a writ of privilege, except stances. 
where the arrest was by process issuing; out of an inferior Asiicriffcan. 

. ... 1 "^ '^ *i • •* r • -I u* * not take notice 

court ; m which case, he says, their writs of privilege ought to of the privilege 

be allowed to them, instanter ; and that if an attorney or other °*^ **" aiiornc^-, 

ofncer of the K. B. be arrested, by process issuing out of charge him from 

the same court, he may move to be discharged on common c"sl**ou ^of^ihis 

bail. court, on liis 

By the 12th section of the statute concernine counsellors, !*I1V['"^'"^ . ^ 
attorneys, and solicitors, (1 Jy. It, L*. 418.) every officer of the Xq^-, and if he 
several courts of record are liable to arrest on mesne process, jJabfeasVor an 
and to be held to bail as other persons. Attorneys, and other ««cape, for the 
officers, were always subject to be taken in execution on a ca. 3e"bt"whi?fnil'!^ 
sa, in this state. Our practice has been conformable to that est to the time 
of the court of K. B. They are relievable from arrest only on aJJa'^umbg^. 
motion, and under the circumstances of the case. If an attor- if the plaintiff 
ney be taken on a ca. sa. during his attendance in court, he ^^ *****^ ^^ 
having business to transact, the court, on an affidavit of the 
facts, and on motion, will discharge him from arrest ; and this 
maVf also, be done at the circuit or sittings. 

The sheriff having no authority to discharge the attorney, 
on a writ of privilege, from the arrest on process out of this 
court, he is fixed with the debt, which will be the amount of 
the judgment, and the interest thereon at the time of the 
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NEW. YORK, escape, but no interest since ; and the poundage, if it has been 
*J2J^^J^^ paid to the sherifT, otherwise not. (c) 



Post 

V. 
RlLET. 



Judgment for the plaintfTs. 

(a) It is the dutj of the sheriff to serve process, notwithstanding the claim of 
privilege. I WtndcWs Rep. 32. Sparry v. IViUard, 



[ * 54 ] *PosT, Survivor y &c., against J. Riley • 

Though a dis- THE plaintiff brought an action of covenant against Riley y 
the^*^insoivcni ^F the non-payment of rent, on a lease dated February 3, 
J^t of this Slate, 1807, due the 1st day of May, 1812. The defendant, on the 
fcmpui^io' du- 1st May, 1812, obtained his discharge, under the *^ act for the 
rharifc ihc par- henefit of insolvent debtors and their cr editor s,^^ passed April 3, 
inicMnadcpre" 1811. (scss. 34. ch. 123.) The defendant was arrested 
m«hi *of illc °" ^ capiat ad resp, returnable in May term, 1817, and put in 
!ici7"i? uncon^ Special bail. To the declaration filed in the cause, he pleaded, 
voiIl*''"'^(!t The ^^^' '^^^ general issue; 2d, His discharge under the act. 
defrnUam may On the 3d March, 1819, the plaintiffs demurred to the plea 
oMi'to^'mr'^ of the discharge, and the defendant joined in the demurrer; 
his 'ff r*o«'7r^ and in May term following, judgment was given for the plain- 
h"r'*hc'"misi ^^^^^ ^^^ demurrer. The cause was tried in November, 1819, 
nh^adii special- ou the general issue joined, and a verdict found for the plain- 
\bc' Mui if be ^*^^' ^^ which a judgment was entered, and docketed in Janu- 
iiogiccit to do ory last. A Ji. fa. was issued to the sheriff of New- York, who 
M, and surfers retumcd nulla bona, A ca, sa. was thereupon issued, which 

a jU(!rmeiit to ^ , , . . • n t t i • 

pais Bgainst was returned no7i est inventus. An action of debt, on their re- 
callno/'bc ^re^ cognizaucc, was then brought against the bail, the process 
(ievcd, on the being returnable at this term. 

Ground of the 

i^diotlF' ." T. A. Emmet, in behalf of the bail, now moved, that an cx- 
oneretur be entered on the bail-piece, on the ground that the 
defendant had been duly discharged under the insolvent act of 
1811. He contended that, although the Supreme Court of 
the United States, in the case of Sturgcs v. Crowninshicld , (4 
Wheat. Rep. 122.) had decided that the insolvent act of 1811 
was unconstitutional, so far as it discharged the party from the 
debt or contract ; yet that case, as well as the decisions of 
this court, supported the discharge, so far as it liberated the 
person of the debtor from imprisonment and arrest. (Mather 
V. Bmh, 16 Johns. Rep. 233. Roosevelt v. Cebra, 17 Johns. 

[ * 55 ] Rep. 108.) The bail, therefore, *who are responsible only in 
case the defendant is not surrendered within the time allowed 
by the rules of the court, ought to be relieved. 

J. T. Irving, contra, contended, that the discharge of the 
defendant, so far as it protected his person from arrest or im 
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prisonment, ought to have been specially pleaded ; and that new-york 
the bail could not avail themselves of it, on motion. That the vj^^ijj!^^ 
discharge under the act of 1811 was pleaded as an absolute Cabrisr 
discharge of the debt, and being demurred to on that ground, schoharhi 
judgment was given for the plaintiff. Independent of the laches TurmpiksCo 
of bail, in not seeing that the defendant had the plea amend- 
ed, and pleading the discharge as to his person, the case is 
analogous to that of Clarke v. Hoppe and another. (3 Taunt 
46.) There the defendant having become bankrupt, and ob- 
tained his certificate, afterwards suffered judgment to be signed 
for want of a plea, and the plaintiff, after judgment and execu- 
tion . proceeded against the bail ; and the court of C. B. refused 
to relieve them on motion, (a) 

Per Curiam. The defendant, although his plea of discharge, 
so far as it went to his absolute discharge from the debt, was 
overruled, ought to have pleaded it specially, in discharge of 
his person from arrest and imprisonment, which is the proper 
mode of availing himself of it. The motion must be denied. 



Motion denied. 

latues' Bank v. Hazard, 9 Johns, Rep, 
, Rep. 407. 



Oi) Vide Mechatdes' Bank v. Hazard, 9 Johns, R^, 392. Okot v*. Lilly, 4 



•Carrier against the P. D. & Company of the [*561 
Western Branch of the Schoharie Turnpike 
Road. 

IN ERROR on certiorari to a Justice's Court. The Turn' A turnpike tx 
pike Company sued Carrier , before a justice, for five dollars j^a^'; 7^* p^ 
of debt, and declared, for that whereas the defendant travelled vided that if 
with a horse in the town of Sharon, in the county of Scho- his^i^m^AIii!!^ 
AffnV, on the turnpike of the company, and turned off the road, &c. vboaid, 
to pass one of the gates on the road, and again entered on the u2f*^road^*tur5 
said road, with intent to defraud the said company of the toll off, to pass the 
due to them, &c. ; and also that the defendant, heretofore, fJ*^i2Jinf*iSl 
travelled in the town of Sharon, on said turnpike, with a drove of jaccnt thereto, 
cattle, and turned off, to pass one of the gates on the said road, ^ JfS^roaSJ 
and again entered the said road, with intent to defraud the said ^Uh intenUon 
company, by avoiding the payment of the toll due to them, &c. com^?y, by 

It appeared that the defendant below had turned off the avoiding th« 
turnpike road in SAflron, at the house o{ Luther Robinson, and Ee^JhaT/ forfeit 
ugain entered on the turnpike, at the house of Caleb Lamb, in J<j ,*"" **^ |^ 

Tlie fact, that 
Ae person, after tnininroflT, travelled on an old public high way, makes no difference. The only qoestioD 
is, whether he turned off, bonn fide^ or with a view to avoid payiug toll. , 

If he tumj off at a place liit'lc more than half a mile from the gate, it is turning off on ground ad|ac«il 
to 'h** gate, within the mcan:ng of the act. 

Vol. XVIII. 7 49 
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NEW-YORK, the same town, with a drove of 262 cattle : that he firat enter 
Me«, 1820. ^ ^jj^ turnpike at its western extremity : that, in turning off 
at Robinson's, and again entering it at Land/s, a turnpike gate, 
which stands a little more than half a mile from Rolinson'Sy 
was avoided. The distance between Robinson's and Lamb's 
house, on the turnpike, is about four miles, and by turning 
off at R.^Sy and travelling the old road where the defendant 
drove his cattle, the distance is 6 or 7 miles. After the de- 
fendant had thus gone round the gate, the toll-gatherer re- 
quested him to pay the toll, but he refused, saying that he 
would go round the gate when he pleased. It appeared that 
the old road had been used as a public highway above thirty 
years, and passed through a well-settled country ; that loaded 
wagons and droves of cattle had frequently passed on that 
road : the turnpike was sometimes out of repair, but was then 
in good order ; and between Robinson's and the gate there 
were several intervening ^proprietors of the land. The justice 
gave judgment for the plaintiffs below, for five dollars and costs. 

Spencer, Ch. J., delivered the opinion of the court. The 
act (3 IVebs, erf. Laws, 137. seas. 25. ch. 113. s. 7.) provides, 
" that if any person, with his team, cattle, &c. shall, afler trav- 
elling said road, turn off to pass the said gate or gates, on 
ground adjacent thereto, and again enter on the said road, 
with intention of defrauding said company, by avoiding the 
payment of the toll due by virtue of this act, such person shall 
forfeit the sum of five dollars, to be recovered," &c. 

It can never enter into consideration, that in turning ofT 
the turnpike, after having travelled it, and again entering upon 
it, it was by travelling an old road. The act, in guarding against 
teams doing so, must have contemplated that they would neces- 
sarily travel on some road. The act intended to guard against 
the fraud of using the turnpike road, then turning off near a 
gate, and again entering upon the road, to avoid the toll ; and 
where the facts of turning off the turnpike road and agam 
entering it, concur, the question will be, whether it was done 
bona fide, or to evade the toll. Neither is it material that other 
persons have been in the habit of doing so. The defendant is 
to answer for himself, and must show that he had legitimate 
reasons for leaving the turnpike and again entering thereon, 
and thereby avoiding a toll-gate. It is material in this case, 
that the defendant travelled two miles farther than he would 
have done, had he not left the turnpike ; and the circumstance 
that he had a large drove of cattle is, also, of weight. He in- 
quired about the owner of a heifer, and, ostensibly, with a view 
to purchase her ; but this deserves little notice, as it may have 
been a mere pretext, and it is not shown that he went round for 
tliat purpose. I see no reason to be dissatisfied with the cor- 
rectness.of the conclusion of the justice, from the facts, that the 
defendant went round the gate with a view to defraud the com- 
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pany of their toll. Had the old road been nearer or better, thie new. York, 
conclusion, probably, would have been different. **^^' *^"'^^- 

The only remaining question is, whether the defendant turned cao^jkbhavk 
off on ground adjacent to the gate. The word " adjacent," ^ • 

means lying close or near; and is used relatively *to the gates r^i'^-o^i 
on the turnpike, which are ten miles apart. In the case of the ' ^ 

People V. Denslow, (1 Caines^s Rap, 180.) the court were called 
upon to decide whether a gate, erected eight chains and fifteen 
links distant from, was erected, as it ought to have been, ^^near 
the dwelling-house of John Van Hoesen ;" and it was held to 
be so. I have no doubt that the road, little more than half 
a mile from the gate, ought to be considered as ground adja- 
cent ; and the court are, therefore, of opinion, that the judg- 
ment of the justice ought to be affirmed. 

Judgment affirmed. 



Crookshank against Burrell. 

IN ERROR, on certiorari to a Justice's Court. B, declared The statute 
against C, before the justice, on a contract between him and ^^^^jj^h^^Vt^'i! 
the defendant, whereby it was agreed that B. should make the i6.2*/f«r. stat. 
wood work of a wagon, which the defendant was to pay for i^; tt <• jerw^/^ 
in lambs, at one dollar a head. The plaintiff claimed 25 dol- nf a$ well as 
lars. The agreement was proved ; and that the plaintiff had Cuurmu»?cnl* 
made the wagon within the period limited. It was also proved HiK-iiy appear, 
that the defendant was to come for the wagon, and pay for it J|j.^^ l^^ ^^^^ 
in lambs at one dollar a piece. The judgment was for 24 dol- joid was above 
lars and 94 cents, the plaintiff having remitted six cents ; and, ^A^^Jomract to 
the objections were, 1st. that the contract was within the statute deliver, ai a 
of frauds ; 2d. that the plaintiff ought to have tendered the wagon. ^^^^ noi^Vhen 

exisiiiio^, nud 

Spencer, Ch. J., delivered the opinion of the court. It no ^"^iouvhil^n tiTe 

where appears that the value of the wagon or the price of it suiiute, for ii is 
was ten pounds or upwards. The plaintiff *claimed to recover £.1^*1^^^ 

25 dollars; but .this does not denote the price of the wagon, a^'con'tran'' for 

and it is mere matter of form. But, admitting that the price only, not for the 

agreed on was 25 dollars, still it would not be a case within the chase of pood^ 

statute. (1 JV. R. L. 75. sec, 15. ^ Rev, Stat. 136. <^ 3.) In ,^^«J'^^";;^';« 

Bennet v. Hidl^ (10 Johns, Rep, 364.) we decided, that the t^ractVd to make 

statute applied to executory as well as other contracts, and we » w«pj;> /"'" 

recognized the cases of Rondeau v. Wyatt^ (2 H. BL 63.) and hy a*^c"riaiii 

Cooper V. Elston, (7 Term Rev, 14.) as containinsf a iust and ^^y^ »"*' *''"» 

^, ^ X- ^ /• xL X / X T • • aL • • • he shonid come 

sound construction of the statute. In givmg the opmions, m and pay for it. 
those cases, the judges referred to the case of Towers v. O^born, '" •«">'«? ^\ a 
{Str. 506.) with approbation. In that case, the defendant be- p^r head -J^^hh 
spoke a chariot, and, after it was made for him, refused to take ^"« ^^'^ '« '^^ 

* ' ' ' a contract foi 

work and labor, and so not wiibin Ibe statute 
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May, 1820. 

Jackson 

V. 

Root. 



it; and Pratt, Ch. J., ruled, that it was not a case within the 
statute. In Clayton v. Andrewt, (4 Burr. 2101.) it was decid- 
ed, that an agreement to deliver wheat, understood to be un- 
threshed, was not within the statute. The distinction taken bj 
Lord Ltrughbarough in Rondeau v. Wyatty and by the judges, 
who gave opinions seriatim^ in Cooper v. Elston, was between 
a contract for a thing existing in solido, and an agreement for 
a thing not yet made, to be delivered at a future day. The 
contract, in the latter case, they considered not to be a contract 
for the sale and purchase of goods ; but a contract for work 
and labor merely. However refined this distinction may be, it 
is well settled, and it is now too late to question it. 

It appears that the defendant was to come after the wagon, 
and that it was completed at the time agreed upon. It is 
necessarily to be inferred that, when he came for the wagon, 
he was to pay for it, in the mode agreed upon, and, of course, 
he was to drive his lambs to the plaintiff. We are of opinion 
that the judgment must be affirmed. 

Judgment affirmed 



[ *60] *Jackson, €x dem. Bond and others, against Root, 

ihi" "^ Sf EJECTMENT for part of lot No, 41, in Pompey, tried at 
ih© icSrtf M the last Onondaga circuit, before Mr. Justice Piatt. The plain- 
instrument, CO 

as to excuse its non-prodadion, there is a distinction between such papers as have censed to be of any value 
or any evidence of title, and such as are fmunmerUa of title : As to the first, the slightest proof of loss, and 
even presumption of loss from lapse of time, is sufficient to entitle the party to give parol evidence of their 
contents } but as to the latter, the rule of. evidence is more strict. 

An award of the Onondaga commissioners was made in favor of the defendant, November 4, 1800, to 
which the plaintiff filed a dUsent, according to the art, in February 18, 1801, and it appeared that the de- 
fendant was in actual possesion in J«n«, 1801. Held, that though the possession commenced a/ier the 
award and dissent^ but before the expiration of three years ; 3'et the party filing his dissent is bound to 
take notice of the possession, and to bring his action against the party in possession, within the three years, 
and prosecute the same to effect, within tnree vears, otherwise, the award is conclusive. 

If the party in whose favor the award is made is out of possession, and his adversary in possession, the 
part^ out of possession must bring his action, and prosecute it to effect, within three years ; and if he docs 
so, his title is established, and the recovery is conclusive on the right. And it is the same, if the party 
dissenting should bring a suit against a tenant in possession, claiming under the party in whose favor the 
award was made, and a verdict after a trial as to right, is found for the defendant ; for the intention of tlio 
legislature, in r^ard to these mililarvlands, was to make a single trial as to the right, in an action of eject- 
ment brought within the time limiteo, a conclusive bar to another suit ; and if there is a trial on llie mt^rits, 
in a suit brought by either party, within the period prescribed, it is within the true meaning and intent of 
the act. 

Where the words of a deed were, "For value received of G. and B., I hereby make over and conjirm 
unto them and their heirs," &c., held, that these words were sufficient to raise a use, under the statute, and 
to convey the premises to the bargainee, in fee. * 

Where a 4ro/c/t>r endorsed a conveyance on his discharge, in which he described the |>remiscs, as follows ! 
" The six hundred acres of land due from the public, as a soldier in Colonel Lamb's regiment, of ailillerr ;" 
when, in fact, he was not a soldier in Lamb's regiment, but in the first AVto- York regiment commanded by 
Van Schaick. Held, that the description was sufficient without the words " in Col. Lamb's regiment of 
artillery," which might, therefore, be regarded as surplusage. 

A grantor who has given a deed with full covenants, is a competent witness for a defendant deriving 
title under him, but not as his immediate ^rantee^ on being released by the defendant ; for the release pre- 
cludes the defendant from resorting to hun or his immecuate grantor, in case a verdict should be found 
for the plaintiff. 

Where there were two subscribing Tvitnessei to a paper, one of whom was proved tcrbo dead^ and the 
other living within the state, but too aged and infirm to attend the trial, proof of his hand-wntiug was 
held to be inadmissible ; his examination taken under the order of the court, or under the statute, oeing 
tmttcr evidence. 
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tiff claimed under oue Christian Brandt, a soldier in the first new-york, 
New^York regiment, and produced, 1. an exemplification of v^^^^^^j!!^ 
the patent, dated July d, 1790, and passed the office of the Jacksoh 
secretary of state, January 25, 1792. 2. A deed from Chris- ^^^ 
lian Brandt to Bernard Bond, one of the lessors of the plain- 
tiff, dated September 6, 1732, but admitted to have been exe- 
cuted some time in the spring of 1795, and antedated^ with 
two subscribing witnesses, acknowledged March 10, 1795, 
before E'ihu C. Goodrich, master in chancery, and again, on the 
9th o{ April, 1801, before fVm. F, Beers, master in chancery; 
Christian Brandt, then present, being identified by Gerrit G. 
Lansing, on oath. 3. A deed from Christian Brandt to Ber- 
nard Bond, dated April 18, 1795, for the whole of lot No. 41, 
in Pompey, acknowledged and proved in the like manner. 4. 
A quit-claim deed *from Bernard Bond to Ithuel Battle, one of [ * 61 ] 
the lessors, dated April 27, 1795, for the same lot, duly ac- 
knowledged, recorded June 26, 1795. 5. A deed from L Bat- 
tle to Nathaniel Griffm, one of the lessors, dated February 10, 
1797, for the same lot, excepting 1 10 acres lying in the north- 
west corner of the lot, and duly acknowledged. 

It appeared by the balloting book, in the secretary's office, 
that Christian Brandt belonged to TiehotU^s company, in the 
first New-York regiment, and drew lot No. 41, in Pompey. 

The plaintiff having rested his cause, the defendant offered 
in evidence the award of the Onondaga commissioners, dated 
N)vendter 4, 1800, awarding lot No. 41, in Pompey, two thirds 
thereof to John Fisher, and one third to John £. Fisher^ and 
Eleanor Clark, wife of James B. Clark, and Maria Clark, wife 
of Peter Clark, their heirs and assigns, in fee. A witness for 
the defendant proved a contract made between the defendant 
and James B, Clark for the premises in question, dated July 5, 
1802, which was produced ; and the witness testified that he 
was a subscribing witness to its execution, at the time it bears 
date ; that at the time this contract was made, he understood 
that there had been a contract between James B, Clark and 
Jabcz Cobb, which he presumed was surrendered, at the time 
the contract with Root was executed. The plaintiff's counsel 
objected to the proof of the existence and destruction of the 
contract, being sufficient to entitle the defendant to give parol 
evidence of its contents, James B. Clark being then present. 
The judge decided tliat the proof was sufficient for the purpose, 
considering the length of time which had elapsed since the con- 
tract was given up. 

E. Cibb, a witness for the defendant, testified that his father, 
Jnhez Cibb, now deceased, some time in September or October, 
1800, made a contract with James B, Clark, for the purchase 
of the 100 acres of land, which S. Root, the defendant, after- 
wards purchased of J. B, Clark. That it was a written con 
tract which he saw, and which he understood was, afterwards, 
relinquished by mutual consent. In 1801, the witness went 
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NEW- YORK, on the land, under his father*s contract, and cleared four or five 
^*J^£jJ;2ilJlx acres, which he sowed with *wheat in the fall of the year, and 
Jackson sold the crop to S, Root, when he purchased of J. li, Clark. 
^- He did not erect a house or other building on the land. Sev- 

eral persons, whom he named, were on other parts of the lot, 
claiming under /. Battle and JV. Griffin^ when the witness went 
on, and had made extensive improvements ; but that no house 
was erected or other improvement made on the 100 acres on 
which the witness entered under the contract ; and that his was 
the earliest improvement made on the 100 acres. That in 
1601, he was served with a declaration, by one Cook^ in an 
action of ejectment, by James Jackson^ on the demise of Na- 
thaniel Griffin. This declaration was offered in evidence, and 
was dated August 15, 1801. The defendant also gave in evi- 
dence a record of a judgment in the suit of James Jackson, ex 
dem. Nathaniel Griffin^ v. Elnathan Cobb, in which the memo- 
randum was of October term, 1801 ; the trial, June 5, 1802, 
and a verdict for the defendant, on which judgment was en- 
tered and docketed, September 29, 1802. The defendant also 
gave in evidence, a record of a judgment recovered in eject 
ment, the 11th August , 1802, on the demise of James B, Ctark, 
against J, Crocker, and which was tried, and a verdict found 
for the plaintiflT, the 5lh of June, 1802 ; also, the record of a 
judgment in another suit, on the same demise, against Elijah 
Howard and A, R. Meeker, docketed 11th August, 1802 
Howard testified, that he had been in possession under Griffin, 
and after the recovery against him, purchased of Clark ; and 
Crocker, who also entered under Griffin , abandoned his posses- 
sion ; and in the fall of 1802, in consequence of the verdicts 
recovered in favor of Clark, the whole lot was given up to Clark 
by all those who were in possession, and it has been since pos- 
sessed under his title, and valuable improvements made on the 
land. 

The plaintiff's counsel then produced a dissmt, filed, accord- 
ing to the statute, February 18, 1801, by /. Battle, Nathaniel 
Griffin, E, Howard and /. Crocker, to the award of the Onon- 
daga commissioners. This evidence was objected to on the 
part of the defendant, because the award, and the recoveries iu 
[* 63 ] the actions of ejectment above-mentioned, were *conclusive 

against the plaintiff. The judge overruled the objection, but 
reserved the question. 

The defendant then offered in evidence the original dis- 
charge of Christian Brandt, as a private of the first Ncxc-York 
regiment, having served six years in the army of the f/. States, 
signed by the commander in chief, and dated June 8, 1783. 
On this discharge was endorsed the following instrument : " Foi 

! value received of George, Bartholomew and John Fisher, I here- 
by make over and confirm unto them, their heirs, executors and 
• administrators, for ever, the six hundred acres of land due me 
from the public, as a soldier in Coh Lamb's regiment of artillery. 
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In witness whereof, I set my hand and seal, this 19th day of new-yoek. 
February, 1784. Christian Brandt, his X mark (L. S.) Test. ^^^!^^^ 
James Sickles — Ralph Hodge" This instrument was duly Jacxsom 
proved before John Ray, a master in chancery, by one of the ^^^ 
subscribing witnesses, who endorsed a certificate of the ac- 
knowledgment and proof, dated 17th of September, 1791. The 
discharge and deed endorsed were filed in the office of the clerk 
of Cayuga, on the 1st of September, 1794. 

To this evidence the plaintiff's counsel objected, 1. Because 
the soldier not being identified before the master, the deed 
was not admissible in evidence. 2. Because the deed contained 
no sufficient words of conveyance. 3. Because it appeared 
from the balloting book in the office of the secretary of state, 
that Christian Brandt was a soldier in the first New - ¥ork regi- 
ment, (which was commanded by Col. Van Schaick), and the 
deed, if genuine, passed no title to lot No. 41, in Pompey, as it 
conveyed such lands only as C. Brandt was entitled to as a 
soldier in Lamb's regiment of artillery. These objections were 
overruled by the judge, but the questions reserved. 

Gerrit G, Lansing, a witness for the plaintiff, proved that 
Brandt was a soldier in the third New -York regiment, under 
Col. Gansevoort; and, upon the consolidation of the regiments, 
belonged to the first, or Van Schaick's regiment, and always 
served in 2\ebout's company, except when he occasionally did 
duty in the corps of artificers. 

Christian Brandt was then offered as a witness, and objected 
to as incompetent ; but releases from /. Battle and N. ^Grijfm, [ * 64 ] 
the other lessors, from all the covenants, &c. contained in the 
deeds above-mentioned, being produced, he was admitted. 
He testified, that he was a German by birth, and enlisted at 
Albany, as a soldier in the revolutionary army, in l^ebout^s 
company, in Gansevoorfs regiment, and, upon the consolidation 
of the regiments, was in Van Schaic¥s regiment, but in Tie- 
bout's company, until the end of the war : that he received his 
discharge at Snake Hill, and then went to Wallkill, where 
he staid a fortnight ; and then went to Fishkill to see his com- 
rades, where he staid one night, and lost his discharge. That 
he returned to Fishkill, where he missed his discharge, and 
liad not seen it since, until it was produced at the trial. That 
he went to New -York in June, 1784, and staid till September, 
working with different persons. That he then went into 
Dutchess county, and soon afler married, and there resided, until 
about 14 or 15 years ago, he removed to Nera Canaan, where 
he has since lived. That he knew one of the Fishers, a baker, 
at Fishkill Landing, That in August, 1795, one Isaac Smith 
applied to him about his military land, when the witness in- 
formed him that he had none, having sold it to Bernard Bond. 
That Smith asked him for a quit-claim deed, and, by the urgent 
request of Smith, he executed a deed, which was not read to 
him, and which he acknowledged before Gilbert Livingston, at 
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ivfiw-YORK, PotighJceepsie ; the circumstances being minutely detailed by 
^^Jji;J!5^^ the witness. That he never, to his recollection or belief, ever 
signed any other instrument at any other place. That in the 
spring of 1795, Bernard Bond came to him at Little Nine Fart- 
ncrs, and showed him a printed book, and said that Bartholo^ 
mew Fisher, and the witness, were in that book, and that Fish^ 
er had got his discharge, and was going to claim his land, and 
asked the witness to sell it, who agreed to take forty dollars, 
and executed a quit-claim deed, on receiving 20 dollars in cash, 
and the residue in goods. That he was confident that he never 
sold his land before he sold it to Bond, Two witnesses, inhab- 
itants of New Canaan, testified to the good character of Brandt, 
as a man of integrity and veracity. The defendant then pro- 
duced a deed, dated Decemher !23, 1793, from Bartholomew 
Fisher to Robert Pettit, James Saidler, and James JR. Smithy 
f ^65 ] filed in the office of the clerk of Cayuga, *the 10th of Augmt, 
1794, for the lot in question, and which had been duly proved 
before James M. Hughes, a master in chancery, and recorded 
in the office of the secretary of state, December 28, 1793 ; a 
deed from these grantees to John Fisher, dated December 3\, 
1794, for the lot in question ; a deed from two of the children of 
George Fisher, deceased, to James B, Clark, who had married 
the other child ; and a deed from James B, Clark and his wife, 
and John Fisher and his wife, to Bx)ot, the defendant, for 1 00 
acres in lot No. 41, in Fompey, being the premises in question, 
dated 17th April, 1815, and recorded January 11, 1818. 

John Fisher, one of the grantees, in the deed endorsed on 
Brandfs discharge, and a grantor in the deed to the defend- 
ant, was offered as a witness, and, being duly released by the 
defendant, was admitted and sworn. The witness stated, that 
he saw C. Brandt execute the deed endorsed on the back of 
his discharge; that it was executed at the store of George 
Fisher, February 19, 1784. George Fisher died in 1787, and 
Bartholemew Fisher in 1793. That in June, 1795, the witness 
first learned that there was an opposing claim to the lot in 
question, and he procured Isaac Smith to go to C. Brandt and 
obtain a quit-claim deed. The circumstances as to the mode 
of obtaining the deed were detailed substantially as related by 
Brandt, That Smith, who had no interest in the land, after- 
wards executed a quit-claim to* the witness. The witness 
further testified, that after the deed was acknowledged by 
Brandt before Livingston, the witness made himself known to 
B. as John Fisher, and B. then fully admitted that he gave 
the deed to him and his brothers in 1784. That B, made no 
scruple about executing the other papers, and knew their 
contents. 

The following writing, which the witness, /. F,, testified was 
in his hand-writing, and executed by C. Brandt, afler being 
properly explained to him, was then offered in evidence : " Re- 
ceived in the town of Clinton, state of New- York, this thirty- 
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first day of August, 1795, of John Fisher, four pounds, eight new- YORK, 
shillings, Ntw-York currency, as per agreement with Mr. **^^' ^^^^■ 
ba€LC Smith ; and I do hereby, also, acknowledge the receiving jxiKsoK 
six pounds, New- York currency, of George, Bartholomew, and j^^' 
John Fisher, on the 1 9th of February, * 1 784, the value expressed r ^^'. , 
in an instrument of writing, executed on that day, as consider- ^ " ' J 
ation for my land which was granted me by the state of New- 
York and the United States. In witness whereof, I have here- 
unto set my hand, the day and year above-mentioned. Chris- 
tian Brandt, his -f- mark. Witnesses present, Benjamin de la 
Vtrgne, Timothy BedeV^ /. F,, the witness, testified, that 
Benjamin de la Vergne, the subscribing witness, resided in 
Dutchess county, was about eighty years old, and very infirm, 
and that, on being subpoenaed to attend the trial, he refused to 
attend, declaring that the journey would cause his death ; and 
that T. Bedel, the other witness, was dead. The hand-writing 
of De la Vergne, the subscribing witness, was then proved. 
The plaintiffs counsel objected to the paper being read in ev- 
idence ; but the judge allowed it to be read, subject to all ex- 
ceptions. The following paper, which /. Fisher testified was 
in his hand-writing, and executed by C Brandt, to whom it 
was properly explained at the time it was executed, was offered 
in evidence ; the witness stating further, that he had inquired 
after Young, the subscribing witness, in order to subpcena him, 
and that he could not be found. The evidence was objected 
to ; but admitted by the judge, subject to all exceptions : " Re- 
ceived, Poughkeepsie, August 21, 1795, of John Fisher, the 
sum of four pounds, eight shillings, N. Y, currency, in addition 
to six pounds, eight shillings, received of George, Bartholomew, 
and John Fisher, the 19th February, 1784, being the consider- 
ation mentioned as value in an instrument of writing executed 
to them on that day. Christian Brandt, his + mark. Witness, 
Thomas Young" 

The judge directed the jury, that if they found the deed to 
George, Bartholomew and John Fisher, of the 19th of February, 
1784, to be a genuine deed, executed by the soldier, they must 
find for the defendant ; and that if they foutid that it was not 
a genuine deed, they must give a verdict for the plaintiff, ad- 
vising them to find specially on.that question. The jury found 
a verdict for the defendant, stating specially, that they found 
the deed of the 19th of February, 1784, to be a genuine deed, 
executed by the soldier who served, &c. 

*A motion was made to set aside the verdict, and for a new [ * 67 ] 
trial, on the following grounds: 1. The non-production of 
the contract between James B, Clark and Jfd)ez Cobb was 
not sufficiently accounted for, to authorize parol evidence of 
its contents. 



2. The lessors of the plaintiff, being in actual possession at 

le time of the award made, and having filed their dissent in 
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the time prescribed by the statute, were not bound to bring 
their action within three years. 

3. The instrument on the back of Brandfs discharge does 
not contain any words of conveyance sufficient to pass a fee, 
or to constitute a deed of bargain and sale, as applicable to the 
subject matter. 

4. That that instrument, if it does contain operative words 
of conveyance, does not convey lot No. 41. in Fompcy. 

5. That John Fisher was an incompetent witness. 

6. That the paper purporting to be a receipt, dated the 3l8t 
of August y 1795, was not proved by competent evidence. 

7. That the verdict is against the weight of evidence. 

JE. Grijfiny for the plaintiff. 1. In order to excuse the non- 
production of an instrument, so as to let in parol evidence of 
its contents, it must be shown that the instrument was executed 
and existed, that every reasonable inquiry has been made, 
and the last person into whose hands it is traced, should bo 
called to give some account of it. {Phillips's Evid. 347, 348. 
Peake^s Evid. 99.) Nothing of this kind had been shown in 
the present case. 

2. It appears, that the lessors of the plaintiff were in posses* 
sion of the land at the time the award was made, and having 
filed their dissent within the time prescribed by the act, (1 JV. 
R, L. 5^13. s. 3.) they were not obliged to bring their action 
within three years. The case of Jackson^ ex dem, Scott^ v. 
Huntley, (5 Johns. Rep, 59.) was mentioned at the trial, and 
may again be cited ; but that was the case of a vacant possession , 
and the expressions of Mr. Justice Yates were not necessary 
to the decision of that case, and are, therefore, to be regarded 
as dicta only. The court will *not be disposed to extend, by 
construction, the operation of an act, always regarded as ex- 
tremely rigorous, and the constitutionality of which has been 
questioned. The lessors being in actual possession, the act 
(s. 7.) declai-es, that the award shall have no effect on their 
title. 

3. The writing endorsed on the soldier's discharge is not 
sufficient to pass a fee. In Jackson, ex dem, Hudson, v. Al^ 
exandcr, (3 Johns. Rep. 484.) the words of the instrument were 
"make over and grant," and the court held, that the word 
grant, though usually applied to the conveyance of incorporeal 
hereditaments, was sufficient to pass the title. {Skcp. Touchst. 
227 ) In the case of Jackson, ex dem. Salisbury, v. Fish, there 
were two instruments ; the first contained the words " remise, 
release, and for ever quit-claim," and the other the words 
release and assign. The word release is technical, and will 
pass any interest in the lands which the releasor may have. 
{Shep. Tonchst. 319.) Here, the words are, "make over and 
confirm." The words " make over" have no precise technical 
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import, and must be taken in their popular sense. The word new-york 

" confirm^' has no application, unless where there is a previous ,^^J^32^ 

estate in possession. A confirmation makes a voidable estate 

sore, or increases a particular estate. (1 Inst, 293, h. 296. a. 

4 Cruises Dig, 152. Deed, tit. 32. ch. 8. s. 41. 50.) There 

must be a previous estate on which it is to operate. The 

object of the statute of uses was, 1st. where the title had, by a 

good and sufficient conveyance at the common law, passed out 

of the grantor, to vest the legal title in the person for whose 

benefit the grant was really intended ; 2d. to dispense with the 

necessity of entry or livery of seisin, in case of a bargain and 

sale. (3^/. Cmn, 333. 1 Cruise's Dig, 392. 3 Cruise, r^.) 

[f this instrument amounts to a conveyance, it must be os a 

bargain and sale. But it docs not contain the proper words 

for such a conveyance. 

4. But if this instrument does contain sufficient woris, it 
does not convey lot No. 41. in Pompeij. The words describing 
the premises are, '^ six hundred acres of land due me as a soldier 
in Lamb's regiment of artillery." These must be regarded a- 

words of description, or of limitation *and restriction. If words [ * 69 j 
of description, they are essential, and cannot be rejected. (7 
Johns, Rep, 224.) But they are to be regarded as words of 
limitation ; they do not convey all the lands he may be entitled 
to from the government of the state, or the United States, but 
only 600 acres due to him for his services in a particular regi- 
ment. It is in vain to say, that Brandt was not a soldier in 
home's regiment. As well might it be contended, that where 
a person conveyed all his lands in D., and he had none 
in D., that, therefore, his land in P, would pass. (Dyer^s 
Rep. 50. 87. 376.) The lands comprised within the words of 
description pass, and no other. {Jackson, ex dem. Roarers, v. 
Clark, 7 Johns. Rep, 217. 224,) If the description had been 
lot No. 41, to which he was entitled to, &c.. perhaps the 
latter words of the description might have been rejected. 

5. Fiiher, having given a deed with covenants, was not a 
competent witness. What Fisher swore to on this trial, in 

case of his death, may be given in evidence by the other * 

tenants, for them, in suits which may be brought against them 
for the parts of the same lot in their possession. (Phillips's 
Ev. 199.) 

6. The paper or receipt, dated Aiigxui 31, 1795, was not 
proved by competent evidence. De la Vergne, the subscribing 
witness, being living, ought to have been produced. The 
rule of evidence, on this subject, is clear, positive, and well 
settled. (Phillips's Ev, 356, 357. Peake's Ev, 100. Peake 
N, P, Rep. 30.) None of the exceptions to this rule, which 
are precisely laid down, will reach this case. {Phillips's Ev 
y)2.) 

Sudumy contra. 1 . The evidence as to the loss of the contract 
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NFW-voRK, between Clark fy Cobb^ was sufficient to account for its non- 

^^J^^^^^ production, so as to authorize parol evidence of its contents 
If the loss is established with reasonable certainty, it is enough. 
Where there appears to be no reason why the paper should be 
suppressed, and that it has been delivered up and canceled, 
the court will presume that it was destroyed. The doctrine 
on this subject has been fully discussed in the cases decided in 
this court. {Jackson v. L/itcet^ 2 Caines^s Rep. 363. Jackson 

I* 70 J V. Frier, 16 Johns, *Rep, 193. 197. Livingston v. Rogers, 1 
Caines^s Cases in Error, 27.) 
2. The lessors were bound to bring their action within 
^ three years after the award of the Onondaga commissioners. 

The preamble to the act to settle disputes concerning the tides 
to lands in Onondaga, (1 iV. it. Zr. 213.) as well as its whole 
scope and provisions, shows that the intention of the legi&lalure 
was to quiet the titles to this tract of country, and to put an 
end to litigation concerning them, after a certain period. The 
seventh section declares, that unless the party in whose fiivor 
the award is made, shall within three years after the award 
is made, commence a suit at law or in equity, to recover the 
land, &c., and prosecute the same with effect, he and his heirs 
shall be barred of all right, &c. The award would have been 
of no consequence to the defendant, unless a suit had been 
commenced ; and Clark did bring two suits, and recovered 
verdicts, in 1802. The suits were prosecuted to effect, and 
judgments entered, on which executions issued ; and those 
under whom the defendant claims were put in possession. 
The lessor. Griffin^ brought his suit, and failed. But it is said 
that the lessor was in possession of part, and so, constructively, 
of the whole lot ; but the statute speaks of an actual, as dis- 
tinguished from a constructive, possession. Clark, by his suit 
in 1802, obtained possession of the whole lot, and has had 
possession ever since. The doctrine contended for, on the 
part of the plaintiff, would ma4ie the statute a dead letter. 
The limitation was short, and was intended to be so. The 
object of the act was to quiet that port of the country, and to 
put a speedy end to controversy. The lessors of the plaintiff 
BO considered it, and brought their action within the time pre- 
scribed. There can he no other VA'ional construction to the 
statute, so as to give it effect {Bac. Ahr, Stat. I.) In the 
case of Jackson, ex dem, Scott, v. Hnntley, (5 Johns, Rep, 59.) 
it was decided that there must be an actual possession of the 
land, by one of the parties, before the period of limitation ex- 
pires, or the statute could not attach, and that it did not 
extend to a case of a vacant possess" on ; the object of the 
statute being to secure to a party clairk^ g adversely an oppor- 
tunity to assert his title. 

[•71] *3. The instrument endorsed on the discharge of B. was 

a sufficient conveyance of all his interest. The words " value 
received,'-' import a valuable consi^^eration, which is sufficient 
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lo raise a use, under the statute. Before the statute of uses, new-yc^iK, 
the word grant would no more convey land than the word con- ^^^2^!^^^^ 
firm. The word confirm is more operative than gra7U. No Jacksos 
precise or technical words are required to raise a use. If the ^ 
words amount to a present contract of bargain or sale, a trust 
is raised, on which the statute operates. (Jackson v. Fish, 10 
Johns. Rep. 456.) The word confirm implies a previous es- 
tate or lease. The word confirmavi is equal to lease and re- 
lease. (2 jB/. (Jomm. 226. Noy's Maxims, 141. 143. 1 InsU 295. 
Liu. sec. 519. Sheph. Touch. 312, and note. Gilb. Tenures, 
19. Sheph. Touch. 221.) It is equal to the words dedi ei 
conctssi, in every thing except as to warranty. It is manifest 
that B. intended to sell and convey all his right, title and in- 
terest in the lands. Though the words '' make over" are not 
technical, yet they show, ciearly and unequivocally, an intent 
to grant and convey all his estate ; and the court will so con- 
strue the instrument as to give effect to that intent. Since the 
statute of uses, the court will presume a conveyance, where the 
words are such as, at common law, would convey a fee simple. 
. 4. The instrument being endorsed on the discharge, and re- 
ferring to it, both are to be taken together ; and if there is any 
mistaken description in the deed, it must be set right by refer- 
ring to the discharge, which shows that B. belonged to the 
first Net/D-York regiment, from which he was honorably dis- 
charged at the close of the war. 

Again ; a circumstance in a description false or mistaken, 
will not vitiate the deed, if there is a sufficient description 
without it, to designate the thing granted. The words as to 
LamVs regiment may be rejected as surplusage, and the re- 
maining part of the description sufficiently ascertains the land 
intended to be conveyed. {Jackson v. Clark, 7 Johns. Rep 
217. 3 Johns. Cases, 388. 1 Johns. Cases. 399. 8 Johns 
ficp. 394. 495.) 

6. The objection as to the witness Fisher, goes to his credit, 
not to his competency ; he having been released. 

♦6. Whether the soldier was sufficiently identified, was a [**21 
matter of fact, fairly submitted to the jury. 

7. As to the proof of the receipt ; it was shown that Bedel. 
one of the subscribing witnesses, was dead ; and the hand- 
writing of the other witness was also proved. In Jackson, ex 
dem. Livingston, v. Burten, (11 Johns. Rep. 64.) it was de- 
cided, that it was not necessary to call all the subscribing wit- 
nesses to a deed, but showing that one was dead, and proving 
his hand-writing, was sufficient, without any proof as to the 
other witness. (4 Johns. Rep. 461. 7 Term Rep. 266, n.) 

But there is a material objection on the part of the defend^ 
ant We contend, that Brandt was not a competent witness. 
He had given a deed to Bond, with full covenants of seisin 
4nd warranty, and Battle and Grifiin could not release him 
from those covenants. The covenant of seisin is personal. If 
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NEW-YOKK, the grantor is not seised, it is broken as soon as it is made, 
V llJlSi^JSJ^ ^"^ being a chose in action, the assignee cannot bring an action. 
(Greenbyy, fVilcocks,2 Johns. Rep. 1. Hamilton v. fVilsony2 
Johns. RejK 72.) (a) And wliether the objection is raised be- 
fore or after the release, can make no diiTerence ; for if it ap- 
pears, in any stage of a cause, tliat a witness is interested, and 
incompetent, he must be rejected. {Swift v. Dean^ 4 Johns. 
Rep. 523.) 

iStH, in reply. The objection as to the competency^ of 
Brandt goes only to the point, that the verdict was against 
evidence. We admit, that the covenant of seisin was personal, 
and that Battle and Griffin could not release the covenants 
contained in the deed to Bond ; but we contend that a re- 
covery in this action of ejectment would be no evidence in an 
action brought on the covenant of seisin. A defendant may 
be ejected, without its affecting the question of seisin. Eject- 
ment tries only the possessory right ; much less can a failure to 
recover affect the covenant. The verdict, therefore, whether 
in favor of the plaintiff or defendant, was immaterial to this 
[ * 73 ] witness. Besides, Bond was a *mere nominal lessor, and, on 
motion for that purpose, his name might have been struck 
out of the record. Then, as to the effect of the award; 
that the lessors of the plaintiff are concluded by it, seems 
almost too plain for argument. The only difficulty is, whether 
the party was in actual possession or not. That the lessor, 
Griffin, the party who dissented, was in actual possession, 
abundantly appears from the evidence in the case. Actual 
possession is put in contradistinction to a legal or constructive 
possession. It is an actual occupancy of a part, claiming title 
to the whole. In Tomb, qui tam,6ic. v. Sherwood, (13 Johns. 
Rep. 269.) such a possession was considered an actual posses- 
sion of the whole, so as to entitle a plaintiff, in an action un- 
der the statute to prevent champerty and maintenance, to re- 
cover the value of the whole lot. 

Spencer, Ch. J., delivered the opinion of the court. To 
show a possession prior to the defendant's, under the same title, 
the defendant was permitted to prove, that the premises had 
been possessed under a contract with one Jabez Cobb, which 
contract was presumed to have been given up, when another 
contract was made by J. B. Clark with the defendant. The 
first contract with Cobb was in September or October, 1800, 
and the second, for the same land, with the defendant, in Jidy, 
1802. It was shown, that in June, 1801, Cobb went, under 
the contract, upon the premises, part of lot No. 41. in Pomj.^j, 
and cleared four or five acres, sowed it with wheat, and saJi 
the crop to the oefendant. 

{a) Vide Kinffdon v rMe, 1 M. ^S, Rep. 355. 4 M. ^ S. 53. 5 TtaaU. 41b. 
15 Johns. Rep. 488. n 
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This evidence was objected to, because the contract was not NEW.yoRK. 
produccn, nor shown to be lost, though it was proved that it vJJ^ijJi^J* 
was relinquished by mutual consent. 

The nature of the contract with Colh is not shown : but it 
is certain that it was relinquished by both parties, as early as 
1802; and I think there is a material distinction between pa- 
pers and writings which cease to be of any use or value, or 
any evidence of title, and such as are the muniments of one's 
title. In the first case, the slightest proof of loss, and even 
presumption, from lapse of time, of a loss, ought to entitle the 
party to give evidence of the contents, whilst, in the other cJise, 
the proof should be more strict. The *presumption of fact is, [ * 74 1 
where an agreement is at an end, and fundus officio y that there 
exists scarcely any inducement to preserve it; and it is matter 
of every day experience, at the circuits, to prove the fact of a 
tenancy, without producing the lease ; the tenancy is a fact 
independent of the lease, though it may be under a lease. I 
am of opinion, from the lapse of time in this case, connected 
with the fact that the agreement was surrendered up, that it was 
competent to prove, that Cobb entered and possessed the 

C remises under Clarity without strict and rigid proof of the 
>ss of the surrendered agreement. We have high authority 
for saying, that the rigor of the law has been relaxed, on the 
Bu^ect of proving the loss of papers. {Livingston v. Rogers^ 
1 Vaines's Cases in Error, 28.) 

The award of the Onondaga commissioners was given in 
evidence ; and it appeared that, on the 4th of November, 1800, 
they awarded this lot, two thirds to John Fisher, and one third 
to John E. Fisher, Eleanor the wife of James B, Clark, and 
Maria the wife of Peter Clark, and their heirs, in fee. 

The plaintiff gave in evidence two deeds from Christian 
Brandt to Bernard Bond, given in 1795; a deed from Bond 
to Ithuel Battle, in 1795, and a deed from Battle to Nathaniel 
Griffin, in 1797, for all the lot, except 110 acres on the north- 
west corner. 

It appeared, that Nathaniel Griffin, on the 15th of August, 
1801, commenced an ejectment against Elnathan Cobb, who 
was in possession of the premises under his fether, Jabez Cobb, 
which cause was brought to trial on the 5th of June, 1802, 
when a verdict passed for the defendant. It also appeared 
that two judgments on verdicts were obtained, in ejectment 
suits brought by James B, Clark, in Augtist, 1802, against Job 
Crocker, Elijah Howard, and Archibald R, Maher, all of 
whom were in possession under Nathaniel Griffin, and that in 
the fall of 1802, James B. Clark obtained possession of the 
whole lot. 

A dissent was given in evidence by the plaintiff, filed regu- 
larly, on the 18th of February, 1801, by Battle, Griffin, How- 
r-rf and Crocker, and the question arises, whether the *award, | * "^^^ I 
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!y;EW-Y()RK, under these circumstances, was conclusive on the lessors of the 

v^JXI^ plaintiff. 
Jackson The facts relative to the possession of that part of the lot 

nJ^Y now in question, have already been stated. Cobb went into 

^ possession in Jane, 1801, cleared and sowed, that season, four 

or five acres, and was served with an ejectment, in which 
Griffin was lessor, in Av^^t, 1801. 

The 3d section ot the act (1 N. B. L, 213.) declares "the 
award, after the expiration of two years from the making thereof, 
binding and conclusive on all persons, except such as shall, 
within the said two years, dissent from the same, and give no- 
tice thereof to the said commissioners, or file the same in the 
ofllice of the clerk of Onondaga, and shall, also, if not in the 
actual possession of such land, within three years after such 
award, commence a suit or suits, either at law or in equity, to 
recover the land, or to estabhsh his right to the same, and shall 
prosecute such suit or suits to effect, in which case such award 
or determination shall not operate as n bar to such suit or suits ; 
but if no such suit or suits are brought within the times afore- 
said, and prosecuted to effect, then the said award or determi- 
nation of the commissioners shall be final and conclusive." 
The 7th section of the act provides, " that if the party dissent- 
ing, in any of the cases aforesaid, shall be in the actual pos- 
session of the premises, then, and in every such case, the 
award or determination of the commissioners so dissented from, 
shall, as to the party so dissenting, be considered of no effect ; 
and in every such case, unless the party in whose favor such 
award or determination shall be made, shall, within three years 
after such award is made, commence a suit, either at law or 
in equity, to recover the land, or to establish his right to 
the same, and shall prosecute such suit with effect, then such 
person in whose favor such award or determination is made, 
and his and her heirs, shall for ever be barred of all right, title 
and claim in and to the land concerning which such award 
or determination is made." It cannot, I think, admit of a 
doubt, that one of the parties is concluded by the award, and 
the proceedings which have taken place. The dissent by 
GriMn and others, was filed the 18th of February, 1801, 

[ • 76 ] CobVs possession under /. B, Clark, commenced *in June, 
1801. In such a case, was it necessary for those against whom 
the commissioners had decided, to bring their action within the 
three years after the award ? We have tlecided, in Jackson v. 
Huntley, (5 Johiis. Bep. 59.) that where there was no possession 
on the part of those in whose favor the commissioners awarded, 
within three years after the award, it was not a case in which the 
party dissenting would be under the necessity of bringing a 
suit ; that it was the intention of the legislature to secure to \he 
party claiming adversely to the award, an opportunity to assert 
his title ; and that it was not the intention of the act to oblige 
the party to proceed as for a Vacant possession, in which the 
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title would not come in question. And it was observed by the new-Y(>rk« 
judge who gave the opinion in that case, that, by the 3d sec- ^^^i;!^!^*, 
tion of the act^ the party in whose favor the award is given, or Jac»sok 
the party dissenting, must be in the actual possession of the ^• 

premises awarded, at some period before the Umitation expires, 
or the statute cannot attach. I cannot entertain a doubt, that 
the party against whom the award was made, in this case, was 
bound to take notice of such a possession as Cobb's. It was 
commenced and carried on with notoriety, within a few months 
after the award was made and dissent filed ; and it was incum-^ 
bent on those dissenting to proceed, at law or in equity, to es- 
tablish their title, by actually instituting a suit, and proceeding 
in it to effect. It would be unreasonable, where the intention 
of the legislature is so manifest, to have the title to these mili- 
tary lots speedily and expeditiously settled, to hold, that the 
party dissenting need not bring a suit to establish his right, be- 
cause the possession was not coeval with the award or dissent. 
The case of Jackson v. Huntley repels such an idea. But 
what appears to be decisive m this case is, that Griffin actually 
commenced an ejectment against Elnathan CM^ who was in 
possession of the premises under his father, Jabez Cobb, in 
August^ 1801, and that suit was decided against Gnjfin. 
He cannot, after this, pretend that he was ignorant of Cobb's 
possession, or that the suit was not brought under the limita- 
tions of the act. Had Cobb^s possession commenced covertly, 
shortly before the expiration of the three years, and the party 
dissenting had thus *been deprived of an opportunity of as- [ * "77 J 
serting his right, the case would have been materially different. 
The consequence of the suit is, that it not having been prose- 
cuted to effect, the award of the commissioners is final and 
conclusive against the party dissenting. There is, however, 
another view of the case, which appears to me equally de- 
cisive. 

If the party dissenting in this case is to be deemed in the 
actual possession of the premises, and the award as to him was 
inoperative, so as not to conclude his rights ; then the party 
in whose favor the award was made, was bound to prosecute 
a suit or suits to effect, within three years after the award. 
The object of the legislature, as has been before observed, was 
to settle the disputes as to these military lands, by a speedy and 
expeditious method, in consequence of the manifold frauds and 
forgeri;S which had taken place; and the provisions of the 
statute were designed, in each case, as a short statute of 
limitation. Thus, under the third section, the requisition that 
the party against whom the award is made, if not \ii the actual 
possession, shall commence a suit within three years after the 
award, to recover the land or establish his right, and shall 
prosecute such suit to effect, admits of no other construction 
than this, that a single trial of the title on the merits shall be 
decisive. So, too, under the 7th section, if the party in whose 
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!^i:\v-YORK, favor the award is made, is out of possession, and his adversary 
^^^^£jJ2^^ against whom it is made» is in possession, it is necessary that the 
iACKsox party out of possession should bring his suit, and prosecute it 
to effect, that is, succeed in establishing; his right, within three 
years from the time of making the award, or he will be barred ; 
but if he succeeds, and a judgment passes for him, then, hav- 
ing an award in his favor, and having succeeded at law, the 
recovery would be conclusive upon the right. In the present 
case, J. B, Clark having, within the three years, instituted 
two suits in ejectment against persons holding under (Jrijfin fy 
Bottle y his rights have been decided upon ; and having pre- 
vailed, his title to those parts of the lot is conclusively estab- 
lished. Clark did not bring any suit with respect to the prem- 
ises ; he was saved the necessity of doing so, by Gri fin's 
bringing a suit against Cobb, who held under Clark, Now it 
[ * 78 I appears to me that this suit is within the *spirit, equity, and 
intent of the statute. It was a suit, within the three years, for 
the establishment of the title ; and, in effect, it was the same 
thing, whether Clark brought the suit, or whether he defended 
it by his tenant. It was a decision upon the merits. The suit 
by Griffihy though not strictly required, necessarily superseded 
any suit by Clark, The latter had three years to bring his suit ; 
but by obtaining possession, and especially after a suit against 
Cobb, eventuating in favor of Clark^s title, the latter could 
bring no suit. I am decidedly of opinion that, although it is 
not within the words of the statute, it comes within its pur- 
view and meaning, and operates as a bar to any other suit by 
Griffin, In any other action than an ejectment, a single trial 
and decision of the right, is conclusive upon the parties and 
their privies. The legislature meant, with regard to the mili- 
tary lots, that a trial within the specified time, which should 
eventuate effectually, should also be a bar. That trial has 
been had, and it must be decisive. 

The next question is, as to the effect of the instrument on 
the back of the soldier's discharge. For value received, he 
makes over and confirms unto George, Bartholomew, and John 
Fisher, and unto their heirs, &c. for ever, the 600 acres of 
land due him from the public, as a soldier in Col. Lamb's regi- 
ment of artillery, and affixes his hand and seal, the 19th of 
February^ 1784. This instrument was duly filed 1st of Sep- 
tember, 1794. The objections are: 1st. that the grantor was 
not identified ; 2d. that there are no words of conveyance ; 
3d. that it appears by the balloting book, that Christian 
Brandt was a soldier in the first New-York regiment, {Vaii 
Schaick's) and, therefore, nothing passed, as the grantor had 
no lands as a soldier in LamVs regiment. 

I will consider the second objection first. It is a cardinal rule, 
in the construction of deeds, that the intention of the parties 
shall prevail, if by law it may. The conveyance from Brandt 
was operative as a bargain and sale ; the consideration ex 
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pressed is *' for value received ;" and in Jackson v. Alexander^ new-york, 
(3 Johns. Rep. 484.) the very point was adjudged, on words ,,^^^1^^^^^ 
precisely like these, and that decision is the law of this court. jACKSiin 
In the same case it was decided, that in conveyances under ^^^^ 
the statute of uses, it is enough, if the ♦granting words are f * 79 1 
sufficient to raise a use, for the statute then performs the task *■ 
of the ancient livery of seisin. But the question as to what 
words are sufficient to raise a use, was more fully considered in 
Jackson v. Fuk and another. (10 Johns. Rep. 456.) There 
the words of grant were, " I, C. C., have remised, released, and 
for ever quit-claimed ;*' and it was held that these ^^ords were 
sufficient to raise a trust or use, for the benefit of the bar- 
gainee ; and that, by the statute, the use was transferred into 
possession ; and it was also held, that the words '' release and 
assign" had the same effect. It was there also decided, that 
no technical precise words were required to raise a use, and 
that if the words amount to a present contract of sale, or bar- 
gain, a trust is instantly raised, on which the statute operates. 
To the case there referred to, may be added Doc v. Salkeld, 
Willes's Rep. 675.) and Goodright v. Moss, (Cowp. 593.) 
These cases are decisive of the question. The grantor here, 
" for value received, makes over and confirms unto the grantees, 
their heirs, &c. for ever ;" the intention is clear and manifest, 
and the words denote a present contract of sale. 

The next point to be considered is, whether Brandies inter- 
est in the lot to which he was entitled, passed by the grant, 
although he was not a soldier in Lamb^s regiment. The words * 

are, ** the 600 acres of land due me from the public as a soldier 
in Col. LamVs regiment of artillery." It has not been contro- 
verted, that there would have been a sufficient description, if 
no mention had been made of the regiment. In the case of 
Jackson v. AUxandery the description was, " my right and 
claim on the public for 600 acres of land." No objection was 
made, that the description was not sufficient, and there can be 
no doubt it was. The donation of the land had been solemn- 
ly promised by the legislature, to tlie privates of the rcgimeni 
to which Brandt belonged. The lands were, tiKjrcfore, due to 
him, and it could have meant only llie lands thus promised 
and afterwards granted. The principles laid down in Jackson 
V. Clark, (7 Johns. Rep. 217.) (a) apply to this case. If there 
arc certain particulars once sufficienlly ascertained, which des- 
ignate the thing intended to be granted, the addition of a cir- 
cumstance, false or mistaken, will not frustrate the grant. As 
*there was a devise of a house called the corner house in An- [ * 80 ] 
dover, in the tenure of /?. Sf IL, when it was in the tenure of 
B. fy N , it was held that the corner house in the tenure of 
B. if N. passed, the addition of the tenure being surplusage 
Cut when the description includes several particulars, all of 

(a) Post, Jackson ▼. laomis, 84. 
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NEW. YORK, which are necessarj to ascertain the estate to be conveyed, no 
^^^J[;J^^ estate will pass, except such as agrees with thq whole descrip- 
Jacksor tion. Now, we have seen that the grant of the 600 acres due 
t^^-r ^^^ grantor from the public, would have been sufficient to pass 
the lot ; the addition of the regiment was, therefore, surplusage, 
and may be rejected. This case is even stronger ; the grant 
was upon the back of his discharge, and necessarily referred to 
it, for that was the evidence of his being a soldier, and of the 
corps in which he had served,* 

Was the grantor sufficiently identified? This point was 
fairly submitted to the jury, and I see nothing to warrant us 
in grantii^ a new trial, if no improper evidence has been ad- 
mitted. Two objections are made to the testimony ; 1st. that 
John Fisher was an incompetent witness ; and, 2d. that the 
receipt for the consideration of 4/. 8^. and the admission that 
6/. had been paid on the 19th of February, 1784, which re- 
ceipt purports to be given on the Ist of August, 1795, and to 
be witnessed by Benjamin de la Vergne and Timothy Bedely 
was not proved by competent evidence. 

There can be no objection to Fisher's competency ; he was 
released by the defendant, and although he was not the defend- 
ant's immediate grantor, yet the release would operate pro 
tanio, and preclude the defendant from any resort to him, or 
to ClarJc, The objection, then, went only to his credit. 

But the objection to the admission of the receipt, proved 
only by a witness, who swore to Benjamin de la Vergne's 
» hand-writing, was well taken. De la Vergne was alive, and 

within the jurisdiction of the court, and, although very aged, 
and probably incapable of attending the trial, yet he does not 
appear to be incapable, from the state of his mind, of testify- 
ing. He should have been examined, either under an ordei 
of the court, or a judge, or under the statute, and then he 
might have been cross examined. The rule is inflexible, that 
[ • 81 ] evidence of the hand-writing of a witness is inadmissible, *when 
the witness is in a situation to be examined, for it is not the 
best evidence. It is impossible to say what weight the jury 
attached to tt\e fact^ admitted in that paper ; they were mate- 
rial facts, and so was the genuineness of the receipt itself, as 
its execution was entirely denied on the trial, by the positive 
evidence of Brandt, (a) 

This would be a decisive ground for a new trial, was not U»c 
plaintiff concluded by the trial and judgment in 1802. 

Motion for a new trial denied, with costs. 

(a) Vide Jackson. «z dem. Woodruff , v. Condy, 9 Cotoen's Rep, 140. JaeJff^ 
T.Gager,5IHd,^ ^' 
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NEW-YORK, 

May, 18S0. 

Jackson, ex dem. M'Naughton, against Loomis. jacksox 

Looms. 

EJECTMENT to recover part of lot No. 50. in the second whcre the 



division of the Cambridge patent, tried at the Washington cir- pre™«» »» • 

Clllt, m 1819. . scribed as lot 

The plaintiff gave in evidence a mortgage, bearing date the JJj;,^**di5igj**® 
I5th of AikguH, 1810, executed by James Welby to the lessor ST^^a paleri^ 
of the plaintiff, registered on the 21st of August, 1810, in ^,^1*^ "! 
which the premises were described as follows : '' All that cer* nbrTt a 9^ 
tain piece or parcel of land, lying and being in the town of ^ *<<"»«*/' 
Cambridge y in the county of fVashingtoUy and state of New- moniimenu, 
York^ beinff part of lot No. 51. of the second division of a ?T^' "1 

' ® ■ , y ^ 1 J • 1 /» distances : and 

patent granted to Isaac tSawyer and others, m the town of u was proved, 
Cambrii&e aforesaid, in the said county, and bounded as !5*' .*^u*7°** 

-.,1 ••■»•• I 1 !• *""» ** "^ time 

follows, to Wit : Begtnnmg at a stake and stones, standmg on of the convev- 
the south line of the said lot, nine chains and fifty-two links S?*^t2*°®**.w 
and a half westerly from a stake and stone standmg near a same patent 
marked pine tree ; from thence running south eighty-eight de- SJ^^j^n^j ^ 
grees, and thirty minutes west, four chains eighty-one and a courses, 'and 
half links, to a stake and stones : thence north, one deirree and iVi^°*^**!^i!!* 

. 'ii* II 1 aciiy corro- 

thirty mmutes east, eight chains, to a stake and stones ; thence sponded with 
south eighty-eight ^degrees, thirty minutes west, twenty chains [ * 82 ] 
to a stake and stones ; thence north, one degree and thirty |^ ^^^ <>» 
minutes west, nineteen chains to a stake and stones ; thence that wi°css this 
eighty-eight degrees and thirty minutes east, twenty -four chains '«»<* ^ <»»- 
and eighty-one links and a half to a stake and stones; thence d^, it would 
south one degree and thirty minutes east, twenty-seven chains **® .^^p®*^^®: 
to the place ofocginning, containing fifty-one acres of land. Held, "bat the 
be the same more or less." The mortgage was given to 5°^"i\^ii 
secure the payment of 500 dollars, with interest, in twelve rejected' as sur- 

months. J^riXi'onhe 

The plaintiff then gave in evidence a deed, dated the 14th ^m/se" beiu| 
of August, 1810, from Sidney Wells and Solomon Wells, to f^J^'^'^'^lJjthom 
James Wells, for 104 acres of land in Cambridge, described as those words, ir 
part of lots No. 5. and 50. of the second division of Cambridge [^dfcUon* in*"a 
patent. A deed produced by the defendant, pursuant to dcscnpOon.that 
notice for that purpose, dated the 1st of May, 1812, executed gj^iajej which 
by E'Jmund Wells and Jamais Wells, to the defendant, by which gives most per- 
the grantors, in consideration of 1675 dollars, conveyed to the S^^^^^io^ihe 
defendant two lots or parcels of land, the first described as sit- location. 
uate in Cambridge, and being part of lot No. 50. of the second 
division of the Cambridge patent, containing 16 acres more or 
less ; and the second of which lots, or parcels, described as 
being part of lot No. 50. in the said patent, and bounded ver- 
batim as the premises in the mortgage above-mentioned, from 
Jamei Wells to the lessor of the plaintiff, are described, con 
taining fifty-one acres of land, more or less ; of which premises 
the defendant was proved to be in possession. 
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NEW-YORK, James GilKs, a surveyor, testified that, sbortiy before the 

..^Jl^J..,^ trial, he found a lot in Cambridge patent, corresponding with 
Jackson the description of the premises in the mortgage from James 
Looms ^e^/* to the lessor of the plaintiff, as to courses and distances; 
that he bad made an actual survey of the lot, and found the 
monuments, as mentioned in the mortgage at every corner of 
the lot except one, at the distances mentioned in the mortgage. 
That, on his return from the survey of the lot, he met the dc- 

V fendant, who asked why he did not let him know of the survey ; 

saying, that the lot which the lessor claimed, was different from 
the one of which he had a deed. 

[ • 83 ] *A11 the evidence for the purpose of showing that the prem- 

ises described in the mortgage were intended to be conveyed 
as part of lot number 50. in the Cambridge patent, was objected 
to by the defendant's counsel ; but the objection was overruled 
by the judge, who charged the jury, that from the evidence, there 
could be no doubt that the mortgage covered the fifty-one 
acres of land, purchased by the defendant from Edmund WtUs 
and James Wells ; that the registry of the mortgage was legal 
notice to the defendant of the plaintifi^s lien ; that be conse- 
quently purchased subject to the mortgage ; and that the 
money being due on the mortgage, the plaintiff was entitled to 
recover ; the jury, accordingly, found a verdict for the plain- 
tiff. It was agreed that either party might turn the case into 
a special verdict. 

A motion was made to set aside the verdict and for a new 
trial. 

Wendell^ for the defendant, contended, that no estate passed 
by the mortgage, as the premises claimed at tlfb trial were not 
comprehended by the description in the deed of mortgage. 
• The plaintiff was bound to show that the premises composed 
part of lot No. 51, and that it corresponded with the metes and 
bounds given in the mortgage. There are numerous lots, con- 
taining equal quantities of land, the courses and distances of 
which precisely correspond, and they are to be distinguished by 
their numbers. If the number of the lot is rejected, there is 
nothing by which to locate it. (7 Johns. Rep. 221. Shcph. 
Touch. 247. 3 Bl. Com. 381.) 

Again ; the plaintiff proved no notice, actual or constructive, 
of the lien on the land. It ought to be clear and positive, not 
resting in conjecture. That lots are known and distinguished 
by their numbers appears from various acts of the legislature. 
(8 Johns. Rep. 141.) 

Z. R. Shepherd, contra, insisted, that the number of the lot 

was not a neces.sary part of th«! description, if there is enough 

without it to ascertain the land conveyed. Now, the mortgage 

[ • 84 ] contains the whole description, the exact *courses, distances 
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and monuments, except the mere number of the lot (7 Johm. N£W.york, 
Hep. 223. 4 Mass. Rep. 196.) (a) C^tj!?^ 

The registry of the mortgage was legal notice to subsequent Jacksov 
purchasers, of the existence of the incumbrance. tQg'mK 

Spencer, Ch. J., delivered the opinion of the court. ' The 
question is, whether the mis-description of the lot, in which 
the premises are situate, it being described as lot No. 51, 
when, in &ct, it was lot No. 50, is fatal to the plaintiff's mort- 
gage ; or, in other words, whether the premises of which fVells 
was seised, and which he undoubtedly intended to mortgage, 
passed to the lessor. In Jackson v. Clark^ (7 Johns. Rep. 
223.) we had occasion to examine and decide upon the prin- 
ciples applicable to the descriptive parts of a deed. The 
ophiton then expressed was this : '^ If there are certain partic- 
ulars once sufficiently ascertained, which designate the thing 
intended to be granted, the addition of a circumstance, false or 
mistisdcen, will not frustrate the grant. But when the descrip- 
tion of the estate intended to be conveyed includes several 
particulars, all of which are necessary to ascertain the estate to 
be conveyed, no estate will pass, except such as will agree to 
every part of the description ;" and cases were referred to, 
illustrative of the rule. The governing consideration in ail 
eases upon the construction of deeds, is, to give effect to the 
intention of the parties, if the words they employ will admit of 
it. In the case then under consideration, the premises were 
described, as ^' lot No. 1. of the smaller lots into which lot No. 
3. of the subdivision of lot No. 10. in the 12th general allot- 
ment of the patent of Kayaderosseros is subdivided, beginning 
at a hemlock tree, marked No. 2 and 3, being the north-west 
comer of lot No. 2. of the said subdivision, and standing on 
the easterly bound of lot No. 9. of the said allotment," giving 
other monuments, such as stakes and heaps of stones. In 
point of fact, the lands intended to be conveyed were in lot 
No. 1. of the subdivision of lot No. 3. in the division of great 
lot No. 10. in the 21st allotment of the patent ; and it ap«> 
peared that there was a lot No. 10. in the 12th allotment of 
the patent, but that it had never been subdivided. We held 
that the plaintiff was entitled to recover, *on the ground that [ •BS } 
the premises were sufficiently described, without reference to 
the general allotment, and that it was the addition of a false or 
mistaken circumstance, which did not affect the grant ; and 
we laid great stress upon the facts, that the courses and dis- 
tances of the lot sued for, precisely agreed with those given 
by the deed, and that the marked hemlock tree, and the stakes 
and stones were found, as required by the courses and dis- 
tances. The case of the executors of Worthington v. Hylyer^ 
(4 Tyng^s Mass. Rep. 196.) was referred to, as containing just 

(s) Vide ante, page 70. Jackstm ▼. Rod. 
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NCW-YORK, und sound doctrines on this subject. In that case, the de- 

^^JjJ;J2^ scription was erroneous in several important particulars. The 
description was, '^ all that my &rm of land in fV. on which I 
now dwell, being lot No. 17. in the first division of lands there, 
containing one hundred acres, with my dwelling-house and 
barn thereon standing, bounding west on land of /. C, north- 
^^ly^ by a pond, easterly by lot No. 18, and southerly by lot 
No. 19, having a highway through it." There was a lot, No. 
17, bounded precisely as the description was ; yet it was decided 
that as the deed specified the grantor's farm on which he then 
lived, with his dwelling-house and barn thereon, although the 
dwelling-house and barn were not on lot No. 17, that descrip- 
tion was sufficient to ascertain the estate intended to be con- 
veyed, it appearing that two other adjoining tracts, in all 
amounting to 300 acres, were the property, and in the occupa- 
tion of the grantor, when he gave the mortgage. The court 
rejected the description of the number of the lot, because the 
description was sufficiently certain without it ; and because, if 
it was considered as part of the description, the deed would be 
void ; and that the lot was mentioned as descriptive of the 
&rm, and not the farm as descriptive of the lot. In Doe, ex 
dent, Connolly^ v. Vernon fy Vyse, (5 East, 51.) all the cases 
are collected, and well commented on. In the present case 
there is sufficient certainty by which to ascertain the lana 
granted, independently of the number of the lot. It is to be a 
piece or parcel of land, lying in the town of Cambridge, and 
county of Washington, beginning at a stake and stones, nine 
chains, fifty-two links and a half westerly from a stake and 

[ •SG ] stones standing near a marked *pine tree, and thence running, 
&c. Now, the stake and stones, the marked pine tree, and 
the courses and distances, and stations given, are shown, in 
point of fact, to correspond exactly with the description in the 
deed. We have a right to presume, either that these monu- 
ments were erected by the parties prior to the conveyance, 
and with a view to it, or that they went on to the land, and ascer- 
tiiined them to be there ; and thkt the premises were then 
surveyed out under the inspection of the parties. These mon- 
uments are part of the description, and a much more impor- 
tant part than the expressions in the deed, " being part of lot 
No. 51, in the second division of a patent granted to Isaac 
Sawyer and others." Indeed, I consider the number of the 
lot no more important than the fact asserted, that the patent was 
granted to Isaac Saxoyer and others; and suppose that this 
part of the description was untrue, that it had been granted to 
John Sawyer, or to any other person, surely that mistake 
would not avoid the grant. It seems to me that no one can 
doubt the real intention of the parties, to have the premises 
io question included in the mortgage ; and if we reject the 
number of the lot, the premises are fully described, by the 
facts, that James Wells was seised of these lands when he gave 
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the mortgage ; that the monuments referred to in the deed are NEW-vork, 
found on this land ; that the courses and distances from one ^^^J^I^J^J^ 
monument to another, precisely agree with those called for by jacksoh 
the deed ; and that unless the deed conveys this land, it is in- ^^• 
operative and void. On the latter consideration, Lord Hard- 
ifficke laid great stress, in Gascoign and othen v. Barker^ (3 Atk 
Rep, 9.) There is another principle applicable to the case 
Here is a flat contradiction in the description, and then we 
ought to take that which is most stable and certain. This lot 
may have obtained its number from reputation merely ; and in 
point of certainty, the number holds no comparison with the 
monuments. If courses and distances are given to reach an 
object, and if they will not reach it, you must go to the object 
as the most certain. My opinion, therefore, is, that the premises 
in question passed, by the mortgage, to the lessor of the plain- 
tiff; and, in the language of Chief Justice Parsonsy the lot was 
mentioned as descriptive of the land *to be conveyed, and not [ * 87 | 
the land as descriptive of the lot. The reference to the lot is 
mere description. It was a mistake ; but there are other and 
more certain objects of description amply sufficient to ascertain 
the land granted. 

If the premises passed by the mortgage, then the title of the 
mortgagee cannot yield to that of a subsequent purchaser. 
The rules of construction upon this deed must be the same, 
whether the mortgagor afterwards conveyed it or not. It is 
impossible to believe, that had the defendant resorted to the 
registry of mortgages, and there found a mortgage from James 
Wells to the lessor of the plaintiff, and had read the whole de- 
scription, but that he must have known that it was for the very 
land he was purchasing ; for who ever heard of a perfect simi- 
larity of description, as to monuments, courses, distances and 
quantity, without being struck with the conviction, that if the 
land were situated in the same town, were pretended to be 
owned by the same ifkian, and lay in the same patent, that they 
were not two tracts, but one and the same ? I am of opinion 
the plaintiff must have judgment, and that is the opinion of 
the court' 

Judgment for the plaintiff. 
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NEW-VORK, 

May, 1820. 

ogdsh Ogden against Barker and others. 

A hostile in- THIS wos OD actioii of iroter, brought to recover the yalue 
brTX^of ite ^^ ^ cargo of flour laden on board the ship Baltic Trader^ of 
port of depart- Alexandria ; tried before Mr. Justice YateSy at the Neiv- York 
SiTsoK-^ cou' sittings, in April, 1819. The plaintiff gave in evidence, 1. A 
tract of chartw charter party, under seal, dated Neiv^York, 21st of January, 
party, and Uie iQjjj between the plaintiff and Abraham Barker ^ Co. as 

inaMltir or owner 

I * 88] agents and in behalf of the defendants, being ^owners of the 
has a right to shjp, by whlch the owners agreed to let to freight to the plain- 
u»i?i"1l^^^ tifi; the ship Baltic Trader, for a voyage from Alexandria 
prosecuie the ( Virfrinid) to Cadiz, for the purpose of transporting a cargo 
voyage with ^f flou^ which the plaintiff agreed to lade on board the ship, 

saieiy, or the 111/.1 ' i^ i/«'i/»i 

freighter ten- and the defendants agreed to carry, at the freight of three 
ire>h?*and*di- ^ollars pcf barrel, wilh five percent, primage, to be paid on de- 
iniimU the livery of the cargo at Cadiz. 2. A supplementary agreement 
^Vhcreacon- ^^ memorandum, not under seal, as follows : ** The undersigned 
tract of af. having this day executed a charter party for the Baltic Trader ^ 
dwficr"*^party*^ ^" ^ voyage from Alexandria to Cadiz, it is hereby further 
was executed dcclnrcd and agreed, that the owners or freighters of the said 
aud^*defJndam ^^^sel are to furnish and put on board a Sidnwuth license, for 
under their the protection of the ship and cargo, and are to pay the extra 
iransTOrtaiion *^ costs of such quantity of half barrels as may be required by 
ofgoodjj froma the Captain for storage. The supercargo of the freighters is 
To cwll'^'^alld allowed a passage in the cabin, out and home, should the vessel 
Uie parties, on rcturn to the United States, free of expense, he finding his 
Uan^ & own stores." (Signed) " Abraham Barker fy Co, Abraham 
1813,) made an Ogden, Ncw-York, 1st mo. 26, 1813." The ship sailed from 
J^'^r^^^flLr^ Akxandna, March 2d, 1813, with a cargo consisting of 5055 1-2 
not under scaij barrels of flour, for account of the plaintiff. The waters 
S'iuT^ Vrty of ^^^ Chesapeake were then closely invested and blockaded 
executed by by a British fleet, which prohibited all ingress and egress. 
laHng'ullf'ihe The ship was stopped by the fleet, and ordered to return to 
owners should Alexandria, and she accordingly returned. In July, she re- 
a^sw^^rj^ ncwed the attempt to prosecute the voyage, when, etftcr pro- 
ceme for the ceediug a few miles down the Potomac, she was stopped by 
ffpa^nd^car^"^ Capt. MorHs, of the United States navy, who made the follow- 
Held, that Uiesc ing endorsement on her clearance : " In consequence of the 
and* dUtti™! ship Baltic Trader bemg laden with provisions, and the ene- 
contracts, and my's squadron now in the Potomac, which, with all the waters 
wy^TpJeiMiwnt ^f thc Chesapeake, being by them declared in a state of rigid 
being licgai blockadc, I do hereby forbid the said Baltic Trader from pro- 
Jof Iffea OT ceeding below the U, S, frigate Adams, while the enemy are 
vitiate the char- within the watcrs of the Potomac, unless she shall produce an 
remaned vaM o^dcr from the secretary of the navy to that effect. C Mor- 
and binding, (a) rw, Capt. &c., July 23, 1813." On the third of August, the 

(a) SeeU v. Libhyf^ Q Johns, Rep. 33^^. JjoriOard Y. Pa/aur, 15 JUkw. Rtp, 14. Contra, wtt als« 
Sloughlon V. RappdOf 3 Stig, ^ RawU** Rep, 455. 
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master of the Baltic Trader went on board the U. S. frigate new-york. 
Alams to obtain ^permission to proceed, when the captain of ^^^ *®^* 
the Adams again endorsed her clearance, forbidding her, pur- 
suant to a general order of the secretary of the navy, dated 
Jtt/y 29th, 1813, from proceeding, while the enemy's forc6 
should be so disposed as to prevent a reasonable probability of 
her getting to sea, without falling into their possession. The 
order of the secretary of the navy, above referred to, was pub- 
lished in the newspapers. In the fall of the year 1813, the 
supercargo demanded the flour of the master of the Baltic 
Trader y which he refused to deliver without payment of the 
freight, pursuant to the written orders of the owners to him, 
to that effect. The supercargo offered to deposit with the 
witness, the agent of the owners, the amount of the freight, 
until a decision could be had as to the right to freight, provid- 
ed the cargo was delivered ; but the master persisted in his 
refusal to deliver it, without receiving the freight. In August y 
1813, about 1000 barrels of flour were landed and stored, 
under the master's control, being then, as the witness be- 
lieved, sour. The ship and the remaining flour on board, were 
captured in August^ 1814, at Alexandria, by the British, and 
carried away by them. It was proved that the flour would be 
materially injured, by the heat, while remaining on board from 
JP bruary to August, The master of the Baltic Trader testi- 
fied, that he had on boards a document called a Sidmouth^ * 
license. The witness conversed with the supercargo, after the 
ship was ordered back, about being discharged ; but the super- 
cargo told him, that he must hold himself in readiness ; and 
the ship was accordingly kept ready, with a full crew^ until the 
cargo was demanded, which was in August , but the freight 
was not offered. 

The case contained the correspondence between the parties 
on the subject, and the evidence as to the value of the flour, 
which it is unnecessary to state. A verdict was entered for 
the plaintiff, for the value of the cargo, estimating it at 3 dol- 
lars and 85 cents per barrel, and deducting the proceeds of 
what was sold at Alexan iria, and also the amount of what 
was received from the captors for the proceeds of what was 
sold at Bermuda. It was agreed that the verdict should be 
subject to the opinion of the court on the *case made, with [ * 90 ] 
liberty to either party to turn the same into a special verdict. 

fVelh, for the plaintiff, contended, that this case was distin- 
guishable from that of Palmer v. Lorillard, (16 Johns. Rep. y 
348.) That was an action of assumpsit brought on the bill of 
lading, and was in aflirmance of the contract ; and the grava- 
men was, that the property was lost througb negligence. The 
court decided, that a hostile investment or blockade of the 
port of departure did not dissolve the contract of affreightment. 
In this case, it appears, that while the vessel was lying at Al- 
exandrta, on the 2d of August , 1813, the act of Congress pass- 

75 



90 CASES IN THE SUPREME COURT 

NEW- YORK, ed, prohibiting, under severe penalties, American vessels fixMn 
May, 1820. galling under British or Sidmouth licenses. Whatever opinion 
Ogdkh might have been entertained before the act, as to the legality of 
V- sailing with these licenses, there can be no doubt that, after 

ARKXB. ^1^1^ ^^^ ^^ passed, it was unlawful to sail with such a license. 
This ship, having such a license on board, could not, therefore, 
have proceeded on her voyage without a violation of the law. 
If, before the act of Congress, it was illegal to proceed with 
such a license, then the contract of charter party could not be 
executed ; the defendants had no right to insist on its perform- 
ance. While the property was within the waters of the 
United States, there was, to both parties, a locus pcetntentia. 
This is not one of those cases in which the maxim, in pari delic- 
to, potior est conditio possidentis, will apply. This action as not 
brought to enforce the contract, but proceeds on the ground 
of its disaffirmance; and as if it had never existed. The 
property of the plaintiff is found in the possession of the de- 
fendants, which they refuse to deUver, on demand ; they must 
justify that refusal ; they cannot insist on the detention of the 
property, except on the ground of a contract which is unlaw- 
ful. The act of Congress, if it is allowable so to speak, adds 
to the illegality of the contract, and renders the prosecution of 
the voyage still more unlawful. The supplementary clause, 
as to the license, though not in the body of the charter party, 
was executed on the same day, and being in pari mattria, it 
is to be taken as part of the same contract. They form one 

I • 91 ] entire contract between the parties ; and the putting *a Sid- 
mouth license on board was a material part of that contract. 
Neither piirty is at liberty to cut out the unsound part, and 
avail himself of the part which is sound. The canker remain- 
ing vitiates the whole. 

The defendants here did not rest themselves on any equita- 
ble principle of the maritime law of Europe, and demand a 
rateable portion of the freight ; but demanded the whole freight, 
as if the entire voyage had been completed. If not entitled to 
the entire freight, they cannot now put themselves on any other 
ground than that first taken by them, when they refused to de- 
liver the cargo, and demand a reasonable compensation for their 
trouble and expense. When the defendants insisted on the pay- 
ment of the whole freight, the plaintiff was not bound to tender 
any less sum, which he might sup|K>se to be a reasonable com- 
pensation to the defendants, in order to entitle himself to de- 
mand his goods. 

T. A. Emmet, contra. The case of Palmer v. Lorillard, 
having decided the point as to the effect of the blockade on 
the charter party, that question is at rest. But an attempt is 
made to distinguish this case, and it has been argued, that the 
charter party and supplementary agreement, form but one con- 
tract. But the charty party is executed under the hands and 
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seah of the parties ; and the memorandum of the agreement, as new-york, 
to the Sidtnouih license, is made on a separate and distinct v^^^l^JSJ^ 
paper, without seal. They are, therefore, distinct and inde- oodkn 
pendent contracts. BARK«m 

Sailing under licenses from an enemy was unlawful, before 
the act of Congress passed. They were unlawful by the com- 
mon law, which avoids that part only of the contract which is 
unlawful, and preserves the rest. {Hi/slop v. Clark, 14 Johns, 
Rep. 465. 1 Mod, 35. 2 Wih. 351. Hob. 14.) 

The contract of charter party, then, remaining, the defend- 
ants were not bound to deliver the cargo, until they received 
the whole freight. The act of Congress did not alter the state 
of the parties, or operate on the original contract, so as to 
render it void. 

D. B. Ogden, in reply. The performance of this contract, 
♦by either party, would be illegal. This charter party is not [ * 92 ] 
properly an instrument under seal ; it is not so executed as to 
give the plaintiff an action of covenant upon it. It is not under 
the seals of the several defendants. It is executed by Abraham 
Barker, for himself, and the other owners ; it is the sealy then, 
of Abraham Barker alone. The two papers make but one 
contract. 

When the goods were demanded, the defendants claimed a 
lien on them, for the whole freight ; they cannot now be per- 
mitted to vary their ground, and insist that the plaintiff ought 
to have tendered half. 

Putting the contract between the parties entirely out of 
view, we have the facts, that the vessel had a Sidmouih license 
on board ; and that afler the act of Congress was passed pro- 
hibiting vessels from having such licenses, the master kept 
the license on board, and insisted on going to sea with it. 
The case is clearly distinguishable from that of Palmer v. Lor- 
illard; for this contract was either illegal in its inception, or 
made so, afterwards, by the act of Congress. 

Spencer, Ch. J., delivered the opinion of the court. The 
case of Palmer v. Lorillardy (16 Johns. Rep. 356.) decided in 
the Court of Errors, entirely disposes of the question, as to the 
plaintifTs right to demand back the cargo, without the payment 
of freight, and the question does not arise, whether the plaintiff 
ought to have tendered full freight or less, because there has 
been no tender of any freight. The leading facts in this case 
are so entirely like those in Palmer v. Lorillard, that there 
is no distinguishing the two cases. It was there decided, that 
the blockade of the Chesapeake by the enemy's squadron, did 
not dissolve the contract of affreightment, but merely suspend- 
ed its execution ; and that the ship owners had a right to re- 
tain the goods until they could prosecute the voyage, or unless 
the plaintiff tendered* the whole freight, to which the ship own 
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NEW- YORK, ers would have been entitled on the completion of the voyage, 
^J^^fJ,!^^* or unless the contract was rescinded by mutual consent. To 
OoDBN this decision we are bound to submit. 
V- But it has been insisted, that the voyage from Alexandria 

r*OT^l *^^ Cdrftz, under a British license, was illegal, and that the 

• J defendants, therefore, had no right to retain the cargo, in or- 

der to prosecute such voyage, and ought to have delivered it to 
the plaintiff upon his demand. 

The parties entered into a charter party, under hand and 
seal, on the 21st of January, 1813, by which the defendants, 
as owners of the ship Baltic Trader, agreed to hire, and let to 
freight to the plaintiff, the said ship, for a voyage from Alexan- 
dria to Cadiz, to transport a cargo of flour, which the plain- 
tiff agreed to lade, and the defendants to transport at a freight 
of three dollars per barrel, and five per cent, primage, to be 
paid on delivery at Cadiz. A supplementary agreement was 
entered into between the parties, not under seal, stating, among 
other things, that the parties had that day executed a charter 
party, and further agreeing, that the owners or freighters of the 
vessel were to furnish and put on board a Sidmouth license, for 
the protection of the ship and cargo. It is undoubtedly 
true, independently of the act of Congress of the 2d of August y 
1813, that sailing under an enemy's license would render the 
voyage illegal, and the vessel and cargo confiscable. But the 
question is, whether the agreement to sail under an enemy's 
license, being distinct, and independent of the charter party, 
will attach upon that contract, and vitiate it. I am of the 
opinion, that the two contracts are severable; and that the 
last does not avoid the first. The contract of affreightment 
was full, complete, and perfect, under which the parties acquired 
reciprocal rights ; it was consummated by seaFmg and delivery. 
Then comes the agreement, that the ship shall sail under an 
enemy's license, posterior in point of time, and by parol. It 
is admitted, that this agreement was void, because illegal. 
• Why should it infect and destroy a -contract legally made, and 
under which rights had been acquired ? It is in vain to say, 
that it was' made on the same day with the charter party, and 
is in pari materia. It would be parcel of the contract, were 
it not wholly inefficacious. IJiih per imitih non vitiatur. A 
vicious contract, which is, ipso facto, a nullity, cannot be in- 
corf>oralcd with a prior lawful and valid one. If a valid con- 
tract should Im3 made between A. and B., that A. should 

[ *9i ] *pGrform a journey on B.^s lawful business, and a subsequent 
one should be entered into on the same day, that on the jour- 
ney, A. should commit a crime^ the latter contract would be 
void, but it would not dissolve the first, or exonerate the par- 
ties for their liabilities under it. In Hyslop v. Clark, (J4 Johns. 
Rep. 465.) Mr. Justice Van Ness takes the distinction between 
a contract made void by statute, and a contract void at the com- 
mon law. In the first case, when a bond is void in part, as 
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against the positive provisions of a statute, the whole bond is void, ncw-york. 
In the latter case, the common law makes void only that part ^^^^ ^®^* 
where the fault is, and preserves the rest. Here the contract was Jacksom 
made void at the common law, for it was before the act of Con- 
gress ; and if the distinction be sound, and I incline to think it is, 
if the two contracts were in the same instrument, the agreement 
relative to the license would be void, and the charter party would 
remain uncontaminated by it. I place my opinion on the 
ground that the contracts were several, the one valid and the 
other void ; and that the void agreement never attached to, or 
became parcel of, the contract of affreightment. 

Judgment for the defendant. 



Jackson, ex dem. Stone, against W. Scott. 

EJECTMENT for two lots of land, in Vcmon, county of ^J^^^ ^ 
Oneida, tried before Mr. Justice Yates, at the Oneida circuit, Kiudl^*^nder \ 
in June, 1819, when a verdict was taken for the plaintiff, sub- ^°°^™" ^**'"*3 
ject to the opinion of the court, on the following case : John sale of it, has 
Otis, in 1811, was in possession of the premises in question, ^^^ iSlfcTwhiciI 
claiming title to tliem under a deed from M. Wcmp and O. may be sold on 
Palmer, and continued in possession until 1815, when he sold **5'h«***<^feDd. 
the premises, by a quit-claim deed, to Joel Carson, who ant, in sach 
immediately, and without enterino^ into possession of the <^ase, bccomci 

t« 1 11 I '^i' II quasi tenant to 

premises, sold and conveyed them, by a quit-claim deed, to the purchj 



laser, 



*Elija\ Scott, who took possession, by virtue of the deed, and [ * ^5 ] 
continued in possession until Augmt, 1317, when the defend- £J!{Sat"he^ 
ant, his son-in-law, went into possession under him. In Jan- no uuo. 
uary term, 1817, E. Uoichkiss recovered a judgment on a 
bond and warrant of attorney, against Elijah Scott, which was 
docketed March 22, 1817, and a stay of execution for one 
year was entered on the record. The sheriff of Oneida, by vir- 
tue of a Ji. fa. issued on this judgment, the 16th of May, 1818, 
levied on the premises, and sold them to the lessor of the plain- 
tiff, to whom he executed a deed, dated the 16th of September, 
1818, for the consideration of 70 dollars. The defendant has 
continued in possession from the time he entered until the 
present time. 

The title to the premises was in the people of the state until 
in the spring of the year 1817, when they were sold, by the 
surveyor-general, at public auction, to E'ijah Srott, the highest 
bidder, for about the sum of two thousand dollars : and the 
surveyor-general gave to him a certificate, in the usual form, 
promising to convey the premises to him, on his complying 
with the conditions of sale therein expressed. In August, 
1817, E. Scott assigned this certificate to the defendant, who 
went into possession of the premises. 
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NEW- YORK, Several witnesses were then examined to show, that this 
^^M^i8^ assignment from £. Scott was fraudulent as against creditors , 

Jackson hut it is not necessary to state their testimony, as there seemed 

»coTT ^^ ^ ^^^ ^^^'® doubt on that point. 

Talcot, for the plaintiff, contended, 1 . That at the time the 
judgment was docketed, E. Scoit had an interest in the 
premises, which might be sold under execution ; and that 
be, or the defendant, could not set up a title in a third person 
to defeat that interest. Possession of land under a contract 
for the purchase of it, is an interest tn land, within the mean- 
ing of the statute of frauds. (Howard v. Easton, 7 Johns. 
Rep, 205.) If so, it is an interest which may be sold on execu- 
tion. A possessory interest in land may be sold. {Jackson, ex 
dem, Malin, v. Gamsey, 16 Johns. Rep 189. 192.) 

2. Neither the party against whom the execution issued, 
nor the defendant, could set up an outstanding title in the 

t • 96 ] •people of the state. • {Jackson, ex dem, Klein, v. Graham, 3 
Caines^s Rep, 188. Jackson, e. d. Masten, v. Bush, 10 Johns. 
Rep. 113. Jackson, e. d. Seely, v. Morse, 16 Johns. Rep. 
197.) He is quasi a tenant to the purchaser under the sherifi*'s 
sale. 

3. The transfer of the certificate of the surveyor-general from 
E. S. to the defendant was fraudulent and ^'oid, as against cred- 
itors ; but whether it was so or not, the plaintiff stands in the 
same situation in regard to E. S. 

Sill, contra, insisted, that E. S. had not such an interest in 
the land, as could be sold under the execution ; and if so, the 
question as to the fraudulent transfer is immaterial. The' 
statute (1 N. R. L. 500. sess. 36. c. 50.) subjects " lands, ten- 
ements, and real estate,'^ to sale on execution. This was clearly 
not the land of E. S. ; nor is it a tenement, which is an mAcr- 
itable interest: (Co. Litt. 6. a. 20. b.) and if not inheritable, 
it is a mere chattel interest : nor is it real estate. In Bogert 
V. Perry (1 Johns. Ch. Rep. 52.) the chancellor held, that a 
judgment at law was not a lien on an equitable interest ; as 
where a purchaser of land under a contract entered into pos- 
session, and afterwards assigned the contract to S., who entered 
into possession, S. has not an interest which c^uld be sold on 
execution, so as to pass an interest which a court of law would 
protect or enforce. ( Vredenhurgh v. Morris, 1 Johns. Cases. 
225. Hewson v. Deygert, 8 Johns. Rep. 333. Jackson^ ex dem. 
Norton, v. Willard,4Johns. Rep. 41. Kelly v. Beers, 12 Mass. 
Rep. 387. 16 Johns. Rep. 200.) As to the case of Jackson^ 
e. d. Klein, v. Graham, it appeared that the party once had a 
title to the land, and was in the actual possession of it, at the 
time of the sale. The possession of the party at the time of the 
sale is a material circumstance. (Waters v. Stewart, I 
Caines^s Cases in Error, 47. 72.) If the defendant has no 
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estate on which a judgment can attach, what interest can be new-york. 
sold under the execution ? As to the case of Jackson v. Burk, k^JIiJ^^^^ 
there was a deed from the judgment debtor to the defendant, Jacksok 
his son, which was found to be fraudulent, so that no interest scott. 
passed from the father. Where the judgment is voluntary, as 
by confession on a bond, it must be shown to *be for a just [ * 97 J 
debt ; otherwise it will not overthrow a sale, even though that 
sale be fraudulent {Rob. on Fraud. Conv. 489, 490. HoWs ' , 
Rep. 327.) In Howard v. Eaton^ the question arose on the 
statute of frauds, the terms of which are broader and more 
comprehensive, than are to be found in the act concerning 
judgments and executions. 

Talcoty in reply, said, that if the defendant, in addition to 
his actual possession, had an equitable interest^ it made the 
reason for its being sold on execution stronger. A judgment 
creditor is a bona fide creditor, and the case cited from Holt is 
not applicable. In the case of Bosrert v. Perry ^ the question 
before the chancellor was, whether the party had such an 
interest, that he could compel a specific performance of the 
contract. 

Spencer. Ch. J., delivered the opinion of the court. There 
can be no doubt that the sale and transfer of the premises, by 
Elijah S'joit, was fraudulent in regard to creditors, 'and there- 
fore void : the counsel has not ventured to contend that the 
sale was not fraudulent, and the evidence so fully shows it, 
that the point may be dismissed. 

The only question then is, whether, as Elijah Scott had only 
the possession of the premises, with a contract from the sur- 
veyor-general, entitling him to a conveyance, on the payment 
of certain sums of money, which yet remain due, he had such 
an interest as might be levied on and sold on execution. In 
the case of Jackson v. Graham, (3 Caines^s Rep. 188.) the 
plaintifTs title was deduced under a judgment, execution, and 
sheriflTs deed thereon to the lessor ; the defendant in the eject- 
ment being the person against whom the judgment was ren- 
dered and execution issued ; and it was shown that, before the 
entry of -the judgment, the defendant had been, and then was, 
in possession. The defendant offered to prove, that one Day 
was the real owner of the premises, and that the defendant 
had no interest in them. This evidence was rejected, and the 
plaintiff recovered. An application was made to set aside 
the verdict, and one ground taken was, that Graham was a 
mere tenant at will, and had no transferable interest, either by 
his own act or the operation *of law. The court denied the [ • 98 ] 
motion, and gave judgment for the plaintiff; saying, that the 
defenda"* under an execution became (fuasi tenant to the pur- 
chaser. A^e considered the purchaser entitled to all the 'right 
the defendant had in the premises, and to the possession as 
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SKW-YORK, part of his right ; and that this would be of no prejudice to the 
^^^j5J^;Jf^^ real owner. Whether Elijah Scott was seised or not of the 
premises, was not a subject of inquiry ; he was seised, or had 
a chattel interest in the land, liable to be sold. We have de- 
cided, that a mere equitable interest cannot be sold on exe- 
cution ; but if connected with the possession of the land, the 
legal interest, of which the possession is evidence, may be sold. 
(7 Johns. Rep, 206.) The purchaser acquires all the debtor's 
legal rights; and possession is a legal right. It becomes a 
different question, whether t court of equity will enforce an 
equitable interest, which the debtor had in the land, at the 
instance of the purchaser. A court of law will not inquire 
what title the defendant, under such circumstances, has. He 
is precluded from making the objection, that he has no title. 

Judgment for the plaintiff, (a) 

(a) Bos^ert v. Perry, 17 Johns. Rep. 331. Jackson, ex dem. Carv, v. Parker, 
9 Cowens Rep. 65. Jackson, ex dem. Ten Eyck, v. Walker, 4 nendtWs Reja, 
462. 



Jackson, ex dem. Tuttle, against Gridley. 

A person who EJECTMENT for parts of lots Nos. 19, 23, and 24, in the 
Jiheexistence Oncida Reservation^ in the town of Vernon^ tried at the Oneida 
of a Go<i, nor circuit, before Mr. Justice Yates^ in Ji/ne, 1819. 
3" rewi!!l!d»'wid The lessor of the plaintiflT gave in evidence a mortgage 
[ • 99 ] *from the defendant to him, dated the 12th of September, 1815, 
imnishments, for sccuring the payment of 775 dollars and 35 cents, with in- 
o«»h) a cmirt tcrcst, on tlic 15th of April then next, with the usual power 
oijusticej under of salc. The plaintiff also gave in evidence the proceedings 
•uuices.^*"^"™ under the power, and a regular sale of the premises pursuant 
Where it was to the Statute, by which it appeared that the premises were 
pmon offered sold on the 18th o{ February y 1818, to the lessor, as the high- 
j^ a w'J|;|««j est bidder, for 590 dollars. 

d»rc« n^iiths The defendant stated his defence to be usury in the mort- 
iicfore the iriai, ^nQo secuHty. To prove the usury, Amos Gridley was 

oAen, dehher- o*^ J r l-^j'^Ii.^i i«^ J^rr 

aieiy ami pub- offered as a Witness, who was objected to bj the piamtiff, on 
hSl^disWienn ^^^ ground that he did not believe in a future state of rewards 
die existence of and punishmcnts, or the resurrection of the dead ; and that he 

a God. and a 

lutore stale of 

niwards and {Hinishmcnts, he cannot, on beings called to be sworn and objected to, be admitted to dcuy 

those declara'ioni, or to state his recantation of thent, and of his present belief in a God, fee. But a 

witness may be restored to his competency, on giving satisfactory evidence of a change of mind, some 

cinejMifore the trial, so as to repel the prcsunaplioD, arising from his former declarations of his infidelity, 

eKi^ing at the time he is called to be sworn. 

Though infants may be exaniined as to their religicas knowledge and belief, it is merely to test their ca-> 
pacUy to give evidence, or their understanding of Uie nature and obligation of an oath. 

But an tuluit of sound mind, when called as a witness, and objected to as an infidel, is not to be qocoi 
ticmed as to bis religioOl creed, (b) 

ib) Vide Butts T. atomUMi, S OmmU Rip. 419 
82 




OF THE STATE OF NEW-YORK. 99 

had declared, that he would as lief be sworn on a spelling new-tork, 
book as the Bible ; and that he did not believe in the being v^Jji^^J^* 
of a God. 

A witness was then sworn, who testified, that he had heard 
A. Griiky deliberately declare, that he did not believe in a 
future state of rewards and punishments ; that man was like 
the beasts ; when he died, there was an end of him ; and that 
he knew of no being superior to man ; that these were his 
serious and public declarations, and that the witness had fre- 
quently heard him make them ; and that within three months 
of the time of trial. O. B,^ another witness, testified, that he 
had heard A, Gridlcy say, that he did not believe in the scrip- 
tures, and had as lief be sworn on a spelling book as the Bible ; 
that he did not believe in the resurrection of the dead ; that 
man was like the beasts ; when he died, there was an end 
of him. 

S, B., another witness, testified, that, within a week- before 
the trial, he told A. Grirlleyy that his evidence would be spoiled 
on account of his declarations of infidelity ; and Gridley replied, 
that he had formerly embraced the principles of the Univarsal- 
ists, and rather believed it was right. 

The counsel for the defendant then stated, that the witness, 
G., was now ready to declare his belief in a future state of re- 
wards and punishments; and on being questioned, Gridley 
said, ^^ that he did not know that he had any reason to doubt 
that there was an after-state of rewards and ^punishments." [ * 100 1 
The plaintifi* still objected to his being sworn as a v/itness ; 
but the judge overruled the objection, and directed the witnes 
to be sworn, at the same time stating, that the witness having 
avowed his belief in a future state of rewards and punishments, 
and denying his alleged infidelity, it was a question o( credit 
to be left to the jury. The witness lifted up his hand, instead 
of laying it on the book, and on being questioned, said that 
he had no scruples of conscience, and was about to be sworn 
on the book, when the plaintiff proposefl to ask him whether 
he believed in the scriptures ; but the judge ruled, that the 
qu'^stion should not be asked, and the witness wus sworn on 
the Bible ; *and testified, that three years ago, the lessor of tlie 
plaintiff confessed to him, that the first mortgage given to him 
by the defendant, was upon interest, at ten and a half per 
cent. ; and that upon giving up that mortgage, the interest 
upon it was reckoned at that rate, and included in the mort- 
gage given in evidence by the plaintiflT. Another witness, a 
daughter of the defendant, also proved the admission of the 
lessor to the same etfect. Several witnesses were sworn on 
the part of the plaintiff, to disprove the allegation of usury, 
and to impeach the credibility of Amos Gridley. 

Tlie judge submitted the evidence as to the usury tp the 
jury, adding, that in consequence of the evidence of the char- 
ed 
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NEW- YORK, acter and standing of A, Gridley, be ought not to be believed ; 
*J^i;J^^ and that his statement was not deserving of any credit. The 
jury found a verdict for the defendant. 

A motion was made to set aside the verdict, and for a new 
trial. 

Talcoty for the plaintiff, contended, that A. Gridley was not 
a competent witness, and that his competency could not be 
restored by his declarations in court. The &cts proved, in the 
first instance, clearly showed the incompetency of the witness, 
arising from his utter disbelief in the existence of a God and a 
future state. If allowed to be examined, afterwards, in court, 
for the purpose of restoring his competency, the plaintiff 
ought to have been allowed to ask him whether he believed in 
the scriptures, that he might object to his being sworn on them, 
[ * 101 ] if he declared his disbelief *The question proposed to be 
put to«him, and overruled by the judge, was merely to ascer- 
tain his religion, in order to determine in what mode he should 
be sworn, so as to bind his conscience. (Omichund v. Bar- 
ker, 1 Atk. 21. S. a miles' Rep. 538. 1 liiU. 84. Phillips's 
Law of Ev, 16. 19.) 

In Curiiss v. Strong, in the Supreme Court of Errors in 
Connecticut J (4 Day's Rep. 51. 57.) it was decided, that a 
person '^ who does not believe in the obligation of an oath, 
and a future state of rewards and punishments, or an account* 
ability after death for his conduct, is by law excluded from 
being a witness, for to such a person the law presumes no 
credit is to be given. Testimony is not to be received from 
any person, in a court of justice, but under the sanction of 
an oath. It would, therefore, be idle to administer an oath to 
a man who disregards its obligation. And every person who 
believes in the obligation of an oath, (Slc, whatever may be his 
religious creed, whether Christian, Mahomedan or pagan^ or 
whether he disbelieves them all, is an admissible witness ; ond 
may testify in a court of justice, being sworn according to the 
form of the oath, which, according to his creed, he holds to ho 
obligatory." (2 Haywood's Rep. 290.) 

Sill, contra. The question proper to be put to a witness. Is 
not as to his belief in the scriptures, but as to his belief in a 
future state of rewards and punishments. The cases cited, 
therefore, do not apply to the question here. If a subsequent 
recantation, made in open court, will not restore the compe- 
tency of the witness, he never can be examined ; for there is 
no time fixed, within which he is allowed to change his creed, 
or discard his infidelity. It is enough, if he satisfies the court 
that he has wholly changed his belief, and his declarations arc 
the only evidence of that change. The case of Curtiss v. 
Strong, arose on the proof of a will, where the subscribiug 
84 
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witness must have been competent, and the witness himself new* YORK, 

was offered to be sworn ; and Judge Swift, in his treatise on ^^^JjijJS^^ 

evidence, disapproves of that case. Jacksom 

Again ; the whole of tlie evidence is not set out in the case. ^ ^^^ 

If it had been stated, the court, if satisfied, that after ^rejecting r « ^q2 i 
Gridley^s evidence, there was still sufficient, evidence to sup- 
port the verdict, would not send the cause to another jury. 

Talcot, in reply. Where there is a misdirection of the 
judge, and a motion for a new trial, on that ground, the court, 
if satisfied that the direction was immaterial, and that the ver- 
dict would have been the same without it, will not grant a 
new trial; but where illegal or improper evidence has been 
admitted, the court cannot determine what weight it may 
have had with the jury. In Marquand v. Webb, (16 Johns. 
Rp. 89.) the court said, that improper evidence ought not 
to be allowed to go to a jury, for the court cannot reject the 
evidence as immaterial. 

It is said, that the doctrine for which the plaintiff contends, 
would amount to a perpetua^exclusion of the witness. It is not 
meant to push it to that extent. All that is required is, that there 
should be reasonable and satisfactory evidence, that a person 
who has once disqualified himself, by such deliberate and pub- 
lic declarations of disbelief in all religion, and all the sanctions 
of an oath, should give reasonable and satisfkctory evidence of 
his repentance and recantation. Another such an instance 
of utter depravity, it is believed, could not be found in this 
country : and the court should require the strongest and best 
evidence of the witness's sincere recantation of his abominable 
creed. Can a person be permitted to state facts not under 
oath, when he would not be believed if he was under oath ? 
It would be absurd to credit a declaration of his recantation 
made under such circumstances; when he, if he had been 
sworn, would be wholly unworthy of credit." After he was ad- 
mitted as competent, the judge told the jury that they ought 
not to believe him. A witness is to be sworn according to the 
reli^on he professes, without regard to his nation, or the place 
where the testimony is to be given. He must be sworn in 
such a manner as to affect his conscience by the sanction of 
an oath. 

Spencer, Ch. J., delivered the opinion of the court. It was 
proved, unanswerably, on the trial, that Amo$ Gridley, *a wit- [ * 103 ] 
ness offered by the defendant, had, deliberately, within three 
months of the trial, declared his disbelief in a God, and a fu- 
ture state of rewards and punishments ; that he had said, man 
was like a beast, and when he died, there was an end of him. 
Being interrogated as to his present belief, he said that he did 
not know that he had any reason to doubt there was an after- 

85 
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MEW-YORK, State of rewards and punishments. He was directed to be 
^Jjij'^^'J' sworn, though objected to ; and being about to be sworn on the 
gospels, was asked if he believed in the scriptures, and the 
question was overruled. If Grid icy ought not to have been 
admitted as a witness, there ought to be a new trial, for his 
evidence was material, and might, and probably did, produce a 
verdict for the defendant. 

By the law of Englaml, which has been adopted in this 
state, it is fully and clearly settled, that infidels tcho do not be- 
lieve in a Gody or if they do, do not think that he xcill either 
reward or punith them in the world to come, cannot be witnesses 
in any case, nor under any circumstances ; because an oath can- 
not possibly be any tie or obligation upon them. Mahometans 
may be sworn on the Koran; Jews on the Pentateuch, and 
Gentoos and others, according to the ceremonies of their reli- 
gion, whatever may be the form. It is appealing to God to 
witness what we say, and invoking punishment, if what we 
say be false. {JVilles's Rep. 519. 1 Atk. 45. ."^tr. 1104. Mor- 
gan's case. Leaches Cr, C, 64.) On this subject we have, also, 
express legislative recognition of tile common law. (1 A'. R. 
L, 386.) Every person believing in the existence of a Su- 
preme Being, and a future state of rewards and punishments, 
having conscientious scruples against taking an oath, shall bo 
admitted to an affirmation. 

But how is it to* be ascertiiined whether a person offered as 
a witness disbelieves in the existence of a God, or in a state 
of future rewards and punishments ? Mr. Christian, in a note 
to 3 BL Com. 369. says, " I have known a witness rejected 
and hissed out of court, who declared, that he doubted of the 
existence of a God and a future state ; but I have since heard 
a learned judge declare, at Nisi Frius, that the judges had 
resolved not to permit adult witnesses to be interrogated re- 

[ • 104 ] specting their belief of the Deity, and *a future state. It is, 
(he adds,) probably, more conducive to the course of justice, 
that this should be presumed, till the contrary is proved ; and 
the most religious witness may be scandalized by the imputa- 
tion which the very question implies." In Curtiss v. Utrong, 
(4 Day^s Conn. Rip. 51.) it was decided, that the incompetency 
of the witness could be proved from his declarations out of 
court, concerning his opinions and principles ; and it was also 
decided, that he could not be admitted to deny or explain in 
court the declarations imputed to him, as it would be incon- 
gruous to admit a man to his oath, for the purpose of ascer- 
taining whether he had the necessary qualifications to be sworn. 
Judge Sioift {Treatise on Evidence, 49, 50.) gives, in my opin- 
ion, an unanswerable argument against propounding any ques- 
tions to a person offered as a witness, and before he is sworn, 
touching his religious creed. If an infidel has any conscience, 
or regard to truth, he would, if questioned, honestly avov 
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his creed, and be rejected. If he had no conscience, or regard new- YORK, 
to truth, and his feelings inclined him to favor the party calling ^'*^-' ^^^' 
him, he would either deny the opinions imputed to him, or 
pretend to a sudden conviction, that he had been in an error, 
and that he now believed in a God, and a future state of re- 
wards and punishments. But there is a still more decisive 
objection ; it being proved by other and competent witnesses, 
that the witness offered had deliberately acknowledged himself 
to be an infidel, and disbeheved in a future state of rewards and 
punishments, the incompetency of the witness is established by 
proof. The declarations of the witness, not under oath, do 
not disprove these facts ; for no fact, in a court of justice, can 
be established, or, when established, can be destroyed, but by 
evidence ; and nothing can be evidence, unless delivered under 
the sanction of an oath. The assertions in a court of justice 
of no man, however high his rank, or exalted his character, 
can be received to make out a fact. I fully concur in the 
opinion expressed in Curtiss v. Strong, that it would be in- 
congruous to admit a man to his oath, to ascertain whether an 
oath had any binding influence on his conscience. If he had 
no idea of the sanction which the appeal to Heaven, by taking 
an oath, creates, what is there to prevent his swearing *false [ * 105 ] 
in the preliminary inquiry ? It may be, that in some instances, 
a witness has been interrogated in the way in which Grid 
ky was, but we are without any adjudication in the English 
courts upon this point, and are at full liberty to settle the 
course of proceedings upon solid and rational principles ; and 
it does appear to me, that upon principle, after it is proved 
that a witness offered is, at the time he is offered, an infidel, 
that he can neither be sworn to disprove the fact, nor be per- 
mitted, without oath, to make himself competent. I say an , 
infidel at the time he is offered, for the proof ought to relate to 
avowdls and opinions expressed by the witness within such 
time, as to induce the presumption that his infidelity still exists. 
If the declarations were made some time before, and it could 
be proved by external signs, that there had been a change of 
mind, such as a pious and devout attention to religious wor- 
ship, and declarations in the belief of God, and a future state 
of rewards and punishments ; such proof might reinstate the 
witness, and entitle him to be sworn. It will always be mat- 
ter of proof addressed to the court ; and they will take care 
to ascertain that the incapacitating infidelity does not exist, 
when the witness is admitted to be sworn. 

It is the practice to question infants of tender years, as to 
their capacity to give evidence ; and they are asked as to their 
religious knowledge, and whether they believe in a Supreme 
Being, and a future state of rewards and punishments. This 
inquiry is with the view of testing their capacities, and to ascer- 
tain whether they have suflUcient understanding of the nature 
and obligations of an oath. The case of infants, supposed 
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NRW-roRK, not to have strength of mind and intellisencc sufficient to tes- 
^/^^^ij^^^ tify, is widely difl'erent from that of adults who have pervert 
Jackson ed miiids, not acknowledging the sanction of an oath, and 
*• not being impressed with any dread, except of temporal pun- 

ishments, should they swear falsely. 

The course pursued on this trial was to admit the witness on 
nis declaration, that he did not know that he had any reason to 
doubt that there was an after-state of rewards and punishments j 
and to leave his credit to the jury ; and the learned judge 
[ * 106 ] told the jury, that his statement ought to be disregarded *a8 
deserving no credit. Now, it does appear to me, if the judge 
was authorized to say so, as I think he was, he ought not to 
have been admitted at all. It would be strange if the law ad- 
mitted a man to be a witness, that the same law should de- 
clare he was not to be believed on account of the obliquity of 
his mind, and because he was incapable of being bound by 
any religious tie to speak the truth. The very fact that a per- 
son possesses such an awful creed, as renders him unworthy of 
credit, establishes that he should not be heard. 

Religion is a subject on which every man has a right to think 
according to the dictates of his understanding. It is a solemn 
concern between his conscience and his God, with which no 
human tribunal has a right to meddle. But in the developc- 
ment of facts, and the ascertainment of truth, human tribu- 
nals have a right to interfere. They are bound to see that no 
man's rights are impaired or taken away, but through the me- 
dium of testimony entitled to belief; and no testimony is en- 
titled to credit, unless delivered under the solemnity of an oath, 
which comes home to the conscience of the witness, and will 
create a tie arising from his belief that false swearing would 
expose him to punishment in the life to come. On this great 
principle rest all our institutions, and especially the distribution 
of justice between man and man. 

Thefe must be a new trial, with costs to abide the event. 



I* 107 ] *Jackson, ex dem. Swain and others, against R. & J. 

Ransom. 

dKSbi«''*S?d EJECTMENT for part of small lot No. 174, in a tract of 

coDvcyoS^ 18*^41- land in Clinton county, tried before the chief justice, on the 

legible, or sons 15th of JunCy 1819. The plaintiff gave in evidence a patent 

certain what is to Udney Hay, a lieutenant-colonel of the Canada refugees^ 

5S5Ti»o far ^^^ ^^ ^^^^^ ^^ '^"^' ^^^^^ ^^^ ^^^'^ ^^ February, 1790"; de- 
inoDeraiive. pcribed as follows: "All those two certain tracts of land, 
lot of ilnd was ('^^'"S P^*^* ^^ ^ large tract situate in the county of Clinton^ 
described by I Set apart for the Canadian and Nova Scotia refugees,) known 

S8 
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and distinguished in a map and return of the said large tract, newvork, 
filed by the surveyor-general in the secretary's office, by lots **^-^' ^"^* 
No. 56, and No. 174, said lot No. 56 containing 420 acres, Jacksom 
and lot No. 174 containing eighty acres of land ; a deed from )'- 

U'Jncy Hay to John Ihope, dated the 30th of Sjpicmbery 1794, ^ ^^ . ' 
for '*all that certain parcel or tract of land, granted to him as ut^s. which u^ 
a Canadian refugee, containing 420 acres, marked and distin- f7^°^'J„^^ ^^ 
guished by lot No. 56 ; as, also, that other certain parcel or dcfendaut 84 j 
tract of land granted to him in hke manner, containino^ eighty a^'d <rom an ex- 
acres, and distmguished by the title of lot No. 174, (as the whole deed, Uio 
piaiutiiTs counsel read the deed, but which fic^ures the defend- J"'"-^ *"^.*?"? 
ant s counsel contended were 84,) which said two lots are one Uiatit was \iv, 
moiety of all the land he is entitled to as a Canadian refugee, ci^y eerfj^n' 
&c. Abo, a deed from John Hoope and Manj his wife, to wfiere the 
John Bymcy for " all those certain tracts, pieces or parcels of S^J^'^^fcinff a 

land, situate, lying, and being in the county of , for- lot of land, are 

merly granted to (jdmy Hay, a Canadian refugee, and late an ^Ser^^lrihd 
officer in the service of the United States, known and distin- loi, and also, as 
guished by lot No. 56, containing 420 acres, and by lot No. 84, ^^f^ by'Te" 
containing 80 acres, which said two lots of land are one moiety ters patem to 
of all the lands the said Uiney was entitled to as a Cana- j[^i^conTeyc3 
dian refugee," &c., *' which said two lots were conveyed by lo /. //., the 
the said Udney Hay to the said John Hoope, by an indenture ^J^n'^e'*^ ^o 
bearing date the 30th of September, 1794." *The defend- [ * 108 J 
ant's counsel objected to the reading of the la»t-mentioned tiiai deed will 
deed in evidence, on the ground that the small lot was described "*^7, ami m "iw 
as No. 84, instead of 174 ; but the chief justice permitted the last deed the 
deed to be read, reserving the question. The plaintiff then hl%7e**oife^iU!? 
proved, that John Byrne died about the year 1802, leaving two fcrred to 174, it 
children, Catharine and John ; that Jjhn died without issue, ^n^^uiiiit ' \he 
and Catharine married James Calder, one of the lessors ; that "umber in the 
the defendant was in possession of lot 174 when the declara- p'l-emises*^' were 
tion was served. The defendants' counsel move for a non- described with 
suit ; but the judge reserved the question of law, and the de- taiuiy^"o ^ll 
fendants gave in evidence a deed from E. J. Ransom ot the »he lot men- 
defendants, dated the 30th of December, 1810, for lot No. 174, deed nfened 
the premises in question, with full covenants of seisin and to aa No. 174. 
warranty, &c. The defendants also proved, that there was a 
lot No. 84, containing 80 acres, in the refugee tract. 

The judge charged the jury, that if they believed that the 
deed from Hay to Hoope, was for lot 174, and not for lot 84, 
they ought to find a verdict for the plaintiff, subject to the 
opinion of the court on the points reserved. The jury found a 
verdict for the plaintiff, subject to the opinion of the court, on 
the points reserved. 

Z. R. Shepherd, for the plaintiff. 

fValworth, for the defendant 

Vol, XVIII. IJJ 89 
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NEW-YORK, Spencer, Ch. J., delivered the opinion of the court. Thin 

May, 1820. ^j^^g prcseuts two qucstions : 1st. Whether the deed from Ud- 

Jackson ^^y Hay to John Hoopc, conveyed lot 174, being parcel anfl 

V. part of lands granted to said Hay, by letters patent; and, 2d. 

Whether the deed from Hoope and wife to John Byrne, also 

conveyed to the latter the same lot. It is contended for the 

defendant, that the deed from Hay to Hoope, either conveyed 

lot No. 84, (and there is such a number in the tract,) or tliat 

the deed is so illegible as to render it altogether uncertain what 

lot was conveyed, or intended to be conveyed. The number 

of the lot is in figures ; it was left to the jury to determine 

whether they were 84, or 174, and they pronounced them to be 

[ • 1G9 ] the latter. I agree to the *position, that if the writing be so 
illegible as not to be read, or to leave it in a state of uncer- 
tainty what is conveyed, so far the deed will be inoperative. 
I, however, think this not to be such a deed ; and I am 
satisfied, by an examination of the whole deed, that the 
figures in question are 174. The figure 8 occurs in other 
parts of the deed, and it is wholly dissimilar to what is said 
to be 8 in this number ; and I have no doubt the figures are 174. 
It appears that Hay was the patentee of that lot, but not of 84. 
2d. The deed from Hoope and wife to Byrne conveys to 
the latter lot No. 84, and the premises in question have always 
been known as No. 174. The deed grants two lots, Nos. 66 
and 84, and it describes them " as all those certain tracts, 
pieces, or parcels, or lots of land, situate, lying, and being in 
the county of , formerly granted to Udney Hay, a Cana- 
dian refugee, and late an officer in the service of the United 
States, known and distinguished by lot No. 56, containing, 
&c., and by lot No. 84, containing 80 acres, and which said 
two lots of land are one moiety of all the lands the said Ud- 
ney Hay was entitled to as a Canadian refugee, and by virtue 
of an act of the legislature of the state of Netv- York, entitled, 
&c., passed the 11th of May, 1784, which said two lots 
were conveyed by Udney Hay to the said John Hoope, by an 
indenture bearing date the 30th day of September, 1794, as, 
reference being thereunto had, will more fully appear. It ap- 
peared there was a lot No. 84 in that refugee tract, containing 
80 acres ; but it did not appear, that that lot had been grant- 
ed to Hay, or that he had any other patent than the one for the 
two lots 56 and 1 74, both of which contained 500 acres ; though 
he appears, by the act, to have been entitled to 1000 acres. 

Had the numbers of the lots been wholly omitted, the de- 
scription in the deed would have passed these lots, 56 and 174, 
for they are described as lots granted to Hay, as a Canadian 
refugee, by virtue of an act of the legislature particularly 
stated ; and they are described as lots conveyed by Hay to 
Hoope, by a deed of a particular date, and reference is had to 
the deed, not only to prove the fact that a conveyance had 

[ • 110 ] been made, but of the lots intended to *bc granted ; and tho 
90 
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reference was truly made, as appears by the deed given in evi- new-york 
dence. vJJI^iJ!^ 

Thp Bishop of My^s case, 4 Eliz, (Shepherd's Touchsto7ie, Jackson 
88.) contains the position, that if there be two clauses in a crafts 
deed repugnant to each other, the first shall be received, and 
the last rejected, except there be some special reason to the 
contrary. This principle does not apply, for this description 
is all in one clause, and there are special reasons to the con- 
trary ; the reference to the grant to Hay, and the deed from 
him to Hoope ; the insertion of 84 was clearly a mistake, and 
there is other and greater certainty in the description, than 
the reference to the number. In the case of Jackson, ex dem, 
ATNaughion, v. Loomis,^ I have had occasion to look into the t'*'^' P* S* 
cases, and I am of opinion, that the plaintiff is entitled to jucksJn ^' v! 
judgment. ^^' 

Judgment for the plaintiff. 



Jackson, ex dem. Bowers and others^ against Crafts. 

THIS was an action of ejectment, tried at the Otsego cir- Wbcre mori- 
cuit, in May, 1819, before Mr. Justice Yates. wcre'^pS^ip'S 

The declaration contained four counts : the first count was sale at public 
on the demise of the three lessors of the plaintiff, ;otn^/y ; and J^,^*'^^' pJ^: 
the other counts were on the separate demise of each lessor, tiscmcm and 

*The defendant was in possession under title derived from [ * 111 ] 
E'nathan Osborn, who had executed a bond to Bowers, one notice, given 
of the lessors, dated the 28th of April, 1813, for 214 dollars, ^J^rTf Ite 
payable in five years, with interest; to secure the payment of contained in the 
which he executed a mortgage of the premises in question, Ihriss^^nee*'"? 
being 100 acres of land, to JB. Bowers, who assigned the bond ii«c monisra^c, 
and mortgage to Reuben MCdUum, another lessor of the plain- fionefr,** wil^hi 
tiff, on the 6th of January, 1818. The principal and interest »he premises 
on the bond remaining due and unpaid, Reuben RTCoUum, by bg'^hed^rfeudl 
virtue of a power of sale contained in the mortgage, advertised jMii,aparciiascr 
the premises for sale, according to the statute ; and pursuant ^^r. ^"™iip^ 

proachin? the 

place of sale, 

immediatclr knocked down tlic promises, for half the sum due on the mortp^^ lo his brother, as the 

Ingbest bicfder, so as to prevent comf>eliiion ; Held, that the sale was fraudulent and void, and thai the 

parrhaser. lo whom a deed had been executed, acquired no title under it. 

The a«?signce of a bond and mortgage, having put the bond and mortgage into the hands of his attorney 
for foreclosure, aAei-wards told the attorney not to receive the money oue, if it was tendered, nor do any 
thing further atiout il, as he would attend to the business himself; proceedings for a sale under the iiower 
contained in the mortgage, having been commenced, a purchaser under the mortgagor, on the day oefore 
the sale at auction u'as to take place, tendered the principal and interest due, and costs of the procce<ling8 
lo the attorney, in whose hands the bond and mortgae;e then were, who refused to receive the money, as- 
tiding the instnictions of his client as a reason for bis refusal ; Held^ tlial this was a good lender to uio 
pnucipal. 

If a legal tender is made of the money due on a bond and mortgage to the mortgagee, or h'a 
assignee or attorney, which is refused, the land is discharged from the mortgage, though the debt 
remains, {a) 

(a) JaduoH, ex dem Lanmtgy v. Law^ 5 Co»mi*t Bep. 948 AU, 641. 
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NEW-YORK, to the notice, the premises were sold at public auction, at the 
^^May^jaao^ house of Joseph Maim, in Cooperstown, on the 18th of August y 
1818, to David MCollum, the other lessor, as the highest bid- 
der, for two hundred and thirty-two dollars, and Reuben 
Hr CoUum, on the same day, executed a deed to David AF Col^ 
lum, for the premises in question, pursuant to such sale. Two 
witnesses for the plaintiff testified, that Robert M Collum acted 
as auctioneer at the sale ; that there were several bids, but that 
of David M Collum was the highest ; that while Robert M Col- 
lum was crying the premises for s^ile, and after they had been 
up for some time, the defendant appeared in the street, and 
was approaching the place of sale, from which he was not far 
distant, when the premises were struck off; that there was 
some precipitation in striking off the premises, after the de- 
fendant appeared ; that (as the witnesses thought) Robert 
M Collum must have seen the defendant approaching, and it 
was publicly mentioned in the hearing of Robert M' Collum, 
that the defendant was coming ; and the premises were then 
immediately struck off to his brother, David AT Collum, 

The defendant gave in evidence a deed dated the 26th of 
December, 1814, for 50 acres, part of the premises, from Elna- 
than Osbom to Bias Osborn, who conveyed the same to the 
defendant, by deed dated the 31st of July, 1818; also a deed 
. from the sheriff" of Otsego to the defendant, dated the 24th of 
May, 1818, for the whole lot, sold on an execution against £/- 
nathan Osbom, and under which the defendant took possession 
[•112] of the premises. It was, also, *proved, that the bond and 
mortgage had been left with an attorney, /. Starkweather, for 
foreclosure; that on the 17th of August, 1818, the defendant 
came to the attorney, and tendered to him the sum of 3^J3 
dollars and 13 cents, in. gold and silver ; that the amount of 
principal and interest due on the mortgage, together with the 
costs of advertising the sale under the mortgage, as stated by 
the attorney, was 337 dollars and 17 cents; but the attorney 
refused to accept the money so tendered, saying that he had 
been instructed by R. M Collum, that in case a tender should 
be made, not to receive the money, as he, Robert MWollum, 
had determined not to take it, but would go on and sell, at all 
events. The attorney admitted, that the amount of the sum 
tendered was sufRcient. The defendant then deposited the 
money with the witness, who has ever since been ready to pay 
it over to M' Collum, The witness further stated, that David 
M' Collum told him that he knew tliat the money had been 
tendered, before he purchased. The attorney, who was sworn 
as a witness, confirmed the evidence of the other witness as to 
the tender; he said that AT Collum had forbid him to receive, 
or do any thing more about it, for that he, M" CoVum, would at- 
tend to the business himself; artd that he informed David 
M^ Collum, on the day of the sale, of the tender having been 
made ; but whether was it before or after the sale, the witness 
92 



OF THE STATE OF NEW-YORK. 112 

did not recollect. He did not communicate it to Robert new-york 
arCoUum until after the sale: That the bond and mortgage **»x» J820. 
were in his possession when the tender was made. ^""jACKaoIT^ 

A verdict was found for the plaintiff, subject to the opinion ^^ v^ 
of the court on the above case, which was submitted to the 
court, without argument. 



Crafts. 



Wood WORTH, J., delivered the opinion of the court. The 
mortgage having been assigned by Bowers, before the com- 
mencement of the action, the plaintiff cannot succeed, unless 
he makes out a subsisting title in one, or both of the other 
lessors. It is contended on the part of the plaintiff, that the 
saJe and conveyance of the mortgaged premises to David 
M'CoUumy vested in him the legal estate. To support this, it 
must be shown, that the sale Wdis ^' regular, fair, *and with [*113] 
good faith/' according to the requisitions of the statute ; if it 
was not, the purchaser acquired no title. Reuben itf' Collum, 
the assignee of the mortgage, acted as auctioneer ; previous to 
the sale, he directed his attorney not to receive payment of 
the money due. 

The bond and mortgage were, however, left in the attorney's 
hands. From the subsequent conduct of ikP Collum, it may be 
inferred, that he expected a tender would be made, and being 
determined to sell, for that cause instructed his attorney not 
to receive the money. The circumstances which took place 
at the sale cannot -bic reconciled with fairness and good faith. 
The defendant, who had an interest in the premises, was ap- 
proaching towards the place where the auction was held, and 
was seen by Reuben M Collum ; he was requested to wait until 
he came, but he did not, and immediately struck down the 
premises to his brother David, (who knew that the money had 
been tendered,) for two hundred dollars, one third less than 
the amount due. It is manifest this was done to prevent the 
bidding of Crafts, and to get rid of competition. The pro- 
ceeding was unfair and fraudulent. The sale must be deemed 
to have been made to David M Collum, for the benefit of 
Reuben; the motive for such precipitation is apparent; the 
contemplated speculation might have been defeated had there 
been a moment's delay. To sanction such proceedings would 
be subversive of justice, as well as a clear violation of the stat- 
ute, under which the sale was made ; and, consequently, no 
title was acquired to support the demise from David M* Col- 
lum. The title of Reuben Af Collum remains to be considered. 
The first question is, whether the tender to Starkweather was 
a legal and valid tender ; and if it was, then, whether such 
tender and refusal were equivalent to payment, and discharged 
the land from the lien of the mortgage. It is well settled that 
a tender to an agent authorized to receive payment, is as good 
as a tender to the creditor in person. (1 Campb, N. P. Rep. 
478.) That Starkweather was employed to conduct the pro- 
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NEW-YORK, ceedings, as attorney for MColIum, is admitted; but it is 
^^|2^;J^^^^ urged, that before the tender was made, his power was revok- 
/▲cKsoN ed, in consequence of MCoUum^s instructions not to receive 
^\ *the money, if it was offered, and saying that he would attend 

to the business himself This was no general revocation, nor 
was it so intended. M Collum having determined not to re- 
ceive the money, was willing to dispense with the* services of 
his attorney conducting in the sale. The instructions must 
be understood as limited to these objects. A general revoca- 
tion was evidently not contemplated. The bond and mort- 
gage still remained in the hands of the attorney. Under such 
circumstances, the right of the attorney to receive the money 
continued ; M' Collum could not legally prohibit it, and Stark- 
weather had the same right to receive payment as his principal. 
The case of Moffat v. Parsons (5 Taunt, Rep. 307.) is analo- 
gous. In that case, the plaintiff, expecting a tender would be 
made, instructed his clerk, previously authorized to receive 
money, that if the money was offered, he should not receive it, 
stating that he had put the matter into the hands of his attor- 
ney. The clerk, on tender made, refused to receive the money, 
and assigned the reason; yet this was held to be a good 
tender to the principal. The money having been tendered to 
a person authorized to receive it ; the next question is what is 
the eflect and legal operation of such tender, as it respects the 
mortgage. The bond is not in question ; if payment had been 
made, then all right and title under the mortgage would cease, 
because " a mortgage, until foreclosure, is now considered as a 
personal engagement only, in which the land is merely pledged 
for the money, and remains in the mortgagor to every purpose, 
except that of securing the debt.*' {Powell on Mortgages, 
170.) In the case of Waters v. Stetcart, (I Caines^s Cas, in 
Error, 69.) the late Chief Justice Kent observed, " that the as- 
signment of the debt, or even forgiving it, and that by parol, 
draws the land after it, as a consequence." From the nature 
of the interest the mortgagee has, there is no necessity for a 
re-conveyance by him to the mortgagor, after the mortgage has 
been paid ; when that is done, the mortgagee has no title re- 
maining in him to convey, and, consequently, by our laws, on 
payment of the money, he is not deemed a trustee holding the 
legal estate for the benefit of the mortgagor. The only re- 
[ * 115 ] maining question is, whether a tender and refusal *are equiva- 
lent to payment. A tender by one party of payment of a debt 
or performing a duty, and a refusal by the other to accept 
thereof, do, in some cases, amount to a discharge. In Bacon 
Ahr 457. title Tender, {F.) it is laid down, that " if A, borrow 
one hundred pounds of B,, and mortgage land to J?., with 
condition for the payment thereof, in this case, if A, tender 
the money, and B, refuse to accept thereof, the land is dis- 
charged, but the debt, which existed before the mortgage, re- 
mains, and may be recovered in an action." In Co. Litt, 209 
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b. sec. 338. the same doctrine is recognized : the reason as- NEW-york, 
signed is, that the money is collateral to the land, and by the ^^^J^^iljf^ 
tender, the land is discharged ; and it shall be accounted the th£ Pxoplk 
folly of the mortgagee, that he refused payment when a lawful co„kkal 
tender was made to him. (Co. Litt, 207. a. sec. 335. 20 
Viner, tit. Tender, iV. sec; 4.) 

If this principle be correct, and we consider it as well > 

settled, then the plaintiff has not shown a good title in his 
lessor, Reuben M Collum ; and, consequently, judgment must 
be rendered for the defendant. 

Judgment for the defendant. 



The People against Isaac Cotteral and Peter 
Crannal. 

THE prisoners were convicted of arson, at the last court Seuinjr fire to 
of Over and Terminer, held in Rensselaer county, before Mr. L«S1«!. ^«^ 

rf-^i • i» • rt nil • II prisoner, mere- 

Chief J ustice Spencer. 1 he prisoners were brought up on \y for the pur- 
habeas corpus, &c., and from the returns to the writs of cerli- C-^**e»?f^*"« 
orari, it appeared that the indictment contained three counts : not ar*on/nor 
1. for setting fire to a certain inhabited dwelling-house of i*„^„^ ^'^"jj 
Jacob Deforest, in Trot/, on the 3d of March, 1820, and inhabireddmeU. 
thereby feloniously, wilfully, and maliciously burning, con- ^^^t^^i^^g 
suming, and destroying the same: 2. for setting fire to the of ihc firsi sec- 
gaol of Rensselaer county, in Troy, being the *d welling-house of , [ * 1 1 6 ] 
Jacob Deforest, inhabited by him and his family, and feloniously Jjccia^hig^ t£ 
burning the same : 3. staling that the prisoners, with others, punishment of 
ivere confined in the said gaol, and on the 2d of March, felo- ^R^^i^inWJ^^', 
niously, wilfully, and maliciously set fire to the same gaol, being 3J. ch.^ 29. 2 
the dwelling-house of Jacob Deforest, the keeper of the gaol, ayy] o^'!* 6G7*j 
and inhabited by him and his family, and the prisoners of the ihoudi ihc^rtoi 
county o{ Rensselaer, confined by civil and criminal process ; the 1,'/° inhaJ>Ticd 
same gaol being contiguous to other buildings, &c., with intent ciwciiinjr-housc, 
to burn, consume, and destroy the said gaol, &c. ^'^ "* ^ **^'* 

It appeared that Cotteral was confined for horse-stealing, 
and Crannal for an assault and battery, with ten others, in the 
second story of the gaol. That in the room in which the 
prisoners were confined, upright planks on the mside of the 
brick walls were fastened with spikes to timber; plates of 
iron were then fastened to the planks, and another tier of 
planks laid transversely over the iron bars. On the night of 
the 23th of February, the prisoners took coals of fire from the 
stove, and put them into the cjick between the planks lining 
the room, and blew the coals into a flame ; their intention being 
to burn a hole large enough to admit a lever, so as to force off 
the plank, and by that means to effect their etcape ; but not 
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NEW-YOTK, succeeding, the fire was extinguished by them : and a similar 
..^^^^J..^ attempt was made by the prisoners, on the night of the 2d of 
Thk Pkoplk March, A quantity of water had been saved by the prisoners 
CoTTXRAL ^"^ ^^ ^^^^^ allowance, and as the fire increased, they threw on 
water to prevent its blazing and spreading. , They succeeded 
in burning a hole through both tiers of planks, large enough 
for a man to pass through, and had forced up one of the 
iron bars and removed one of the bricks in the wall, when, 
about 3 o'clock in the morning of the 3d of March, one of the 
watchmen discovered a smoke issuing from the gaol, and gave 
the alarm of fire. The prisoners having expended all their 
water, the fire blazed through the planks to the top of the room, 
so as to be beyond their control, and the gaol would most 
probably have been consumed, had it not been for the exertions 
of the citizens, who extinguished the fire, before any material 
injury was sustained. 
[•117] *The jury found the prisoners guilty ; and on the facts above 

stated, specially found, the chief justice suspended the sentence, 
in order to take the opinion of the court on the question of 
law, as to the malicious intent, so as to constitute the crime of 
arson^ within the meaning of the statute. 

OaJcley, Attorney General. The first section of the act, (I 
N. JR. L. 407, sess. 36. ch. 29. s. 1. 2 Rev, Stat. 657. ^ 9.) 
creates a new crime difierent from the common law ofiencc of 
arson. It declares that any person, duly convicted " of wilfully 
burning any inhabited dtveUing-housc, shall suffer death for tlie 
same." As the keeper lived in the gaol, with his family, it 
was an inhabited d welling*house within the meaning of the act. 
(People V. Van, Blarcum, 2 Johns, Rep, 105.) The prisoners 
may have had no intention to burn the gaol, further than was 
necessary to effect their escape ; but it is not requisite that the 
house should be absolutely consumed or burnt up, to constitute 
the crime of arson. {The People v. Butler, 16 Johns, Rep, 
203.) The act speaks only of a wilful burning ; the legislature 
presumed, no doubt, that no person could set fire to an in- 
habited dwelling-house, without a malicious intent. The. 
common law offence of arson is defined to be the malicious and 
voluntary burning the house of another. . (2 East C. L, 1015.) 
But under the first section of the statute, intentionally setting 
fire to an inhabited house, is a wilful burning, without any 
regard to the object in view. But if malice were necessary, it 
must be implied in this case. If a person who was confined 
for a felony, breaks the gaol, it is a felony. The prisoners 
were attempting to break the gaol, and must, therefore, have 
had a felonious intent. {The People v. Duell, 3 Johns, Rep, 
449. JIawk, P. a B, 2. c. 18. Hale P, C. 607. 612. 2 
Chitiy C. L. 79.) If a person, by shooting at the poultry of 
another, with intent to 8teal it, sets fire to the thatch of a house, 
it is arson. (2 East's C, L, 1019.) So, if ./I. maliciously in- 
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tends to bam the house of B. and the fire burns the house of 

C, it is a malicious burning of the house pf C. So if a man 

sets fire to his own house, by means of which his neighbor's TuT^»ropIi5 

house is burned, it is arson. (2 East *C. L. 1028. 1031.) It cot/iIrji. 

makes no difference whether tlie primary act is a misdemeanor 

or a felony. It is enough that the party is doing an unlawful 

act. A general malicious intent is enough to show particular 

malice. (1 East C. L. 230.) If this had been an indictment 

at the common law, there could have been no doubt of the 

malicious intent, so as to constitute the offence of arson. 

At a late oyer and termiher, held in Oneida county, be« 
fore Mr. Justice Piatt, a prisoner who, with a view to effect his 
escape, had set fire to the gaol, in consequence of which one of 
his fellow prisoners was burnt to death, was tried for murder, 
and convicted, though he had no particular intention to hurt or 
bum his fellow prisoner. 

Griffin and fVelh, contra. If the attempt to break the gaol 
was a felony, this may be, perhaps, considered as a wilful and 
malicious burning; but the statute (1 JV. JR. L. 407. 412. sess. 
36. ch. 29. s. 20. 2 Rev. Stat. 683. ^ 13.) merely makes it un- 
lawful to be aiding or assisting a prisoner to escape. A bare 
attempt to escape from prison is not felonious. If a felon 
attempts escape himself, without aiding or assisting another 
felon to do so, it is not felony. The first section of the act docs 
not create a new offence ; it merely selects a more aggravated 
species of arson. If we look to the common law definition of 
the crime, we find that the word wilful is the all important and 
essential part of it ; and that is the word used by the legislature. 
Malice alone is not sufficient. The act must be wilful. There 
must be a certain and precise intent The legislature contem- 
plated the direct intent to commit the specific crime of burning 
an inhabited dwelling-house. By annexing the highest pun- 
ishment known in the law to the commission of the offence, 
they must have had in view the diabolical act of setting fire to 
an inhabited house, with a direct and specific intent to burn or 
consume it. Putting fire in such a place, as might possibly 
burn the house, without any intention to consume it, is not a 
wilful burning. Putting fire to a dwelling-house, if it docs not 
take effect, is not arson. A fortiori, if the person who puts 
the fire in a situation to burn, does himself extinguish it. If 
he takes the benefit of the locus pcenitentia, *if we may be allowed [ * 1 1 9 ] 
so to speak, and while it is in his power, prevents all evil con-^ 
sequences, he ought not to be deemed guilty of so heinous a 
crime as that of arson. The prisoners did not intend to bum 
the gaol ; their object was to escape, and they made use of the 
fire, as an instrument merely to efJTect that purpose. Suppose 
a tenant about leaving a house, with a view to deface a room, 
should set fire to it, and then put it out, is this to be deemed 
a wilful burning, for which he is to suffer death ? So if a 
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NEW- YORK, robber, having entered an inhabited dwelling-house in the night 
**JJ;J^^^ time, accidentally sets fire to it with a lighted candle, but him- 

Thk Peoplc self extinguishes the flame, is he to be punished, under the first 
^^^' section of this act, for a wilful burning of the house ? There 

may be an implied or constructive mahce ; but there is no im- 
plied or constructive will or intention. The prisoners willed, 
or did not will, to burn up the gaol. To constitute murder, 
there must be not only a malicious killing, but a killing, eo animo. 
Here there was no will or intent to burn the gaol, or to commit 
arson. 

The law, as to this crime, is more severe than in regard to 
murder. If a man attacks another with intent to kill him, but 
does not consummate that intention, it is not murder. So if a 
person administers poison to another, with intent to kill him, 
but the poison produces no effect, it is not murder ; but if a 
man sets fire to an inhabited house, though it is not consumed, 
it is arson. The law being, then, so rigorous and severe in re- 
gard to this crime, it ought not, by any construction, to be 
extended further. In the case of Rose Butler, the fire was 
extinguished by the exertions of the family, not by the prisoner. 
The case put from East, as to a person feloniously shooting at 
poultry, and thereby setting fire to a thatched cottage, is stated 
without any authority cited to support it. 

Oakley, in reply, said, that the crime was consummated the 
moment the fire took effect ; and in regard to this crime, it 
makes no difference whether the whole or a part of the house 
is consumed. If the crime is once consummated, there can be 
no locus panitentue, 

[ • 120 ] *Spencer, Ch. J., delivered the opinion of the court. A wil- 

ful setting on fire an inhabited dwelling-house, though the fire- 
should afterwards go out of itself, or be extinguished by another, 
would constitute the crime of arson. And it has been decided 
by the court, that a gaol is an inhabited dwelling-house within 
the meaning of the act. But this case stands on peculiar 
grounds. It does not appear to have been the intention of the 
prisoners to burn the gaol. Their original and primary in- 
tention was to effect their escape, and the burning was merely 
for that purpose. It lay on the prisoners to show that it was 
no part of their intention to burn the gaol, and we think they 
have done so. The statute makes it felony, for a person to aid 
or assist a felon to escape from prison ; but neither by the stat- 
ute nor the common law, is the attempt of a felon to escape a 
felony. We think it would be carrying the doctrine too far, 
to say that setting fire to a prison by a prisoner, merely for the 
purpose of effecting his own escape, amounted to the crime of 
arson. Judgment must, therefore, be arrested. 

Judgment arrested. 
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N. B. It appearing that the prisoner, Cotteral, had been new-york, 
convicted of horse*stealing, he was sentenced to the state prison ^"y* ^^*^' 
for ten years ; and the other prisoner was remanded. ^'^War^^ 

V. 

Storxt. 



Ward against Storey. 

A JUDGMENT was docketed in this cause, in the Mayor's By the statute 
Court on the 23d of December, 1816, and ^ fieri facias thereon ^^^.^\r^\ 
delivered to Ruggles Hubbard, late sheriff *of the city and i*121] 
county, on the 27th oi December, 1816. Judgments were sub- Stat.3rjD,^i5.\ 
sequently docketed on different days, in nine other causes, a" shcriar^^ih* 
against the same defendant, in this court and in the Mayor's powew of the 
Court. Certain real estate of the defendant was regularly ad- Set in^te"am^ 
vertised for sale by the late sheriff, and sold under the executions, of the nherier 
An injunction was obtained from the Court of Chancery, to benefit' o7 the 
restrain the sheriff from executing a conveyance of the estate ; parties inter- 
and before it was dissolved, the sheriff was superseded, and f^Jn o? ?he 
Betty the present sheriff, who was the under-sherif), was pn>cess deiiv- 
appointed his successor. The late sheriff died soon afterwards, li^nff *°bcfir« 
pending the injunction, and before any conveyance of the his .***!J"fj 
estate so sold. The respective plaintiffs in the several causes, SUder-shmff* is 
and all the other parties, interested, consented to waive their himself ap- 
rights under the sale of the late sheriff; and that the real C?'"may' pro- 
estate of the defendant should be resold by the present sheriff, ceed under the 
who was advised, that having been appointed to the office of JtaiuterM un^ 
sheriff, he could not legally act in the capacity of under-sheriff, der-sheriff. (a) 
or deputy to his predecessor. New writs of fieri facias, in there werTscv^ 
five of the causes, were delivered to the present sheriff, at «rai judgmems 
different times, with notice to him of the former executions dSbront times. 
delivered to his predecessor, and claiming priority according to <»" *o"*« ^^ 
the times of docketing the respective judgments. The present Jons were*^dc' 
sheriff advertised the property, under the first execution deliv- [jjj'^^^^ ^ J)*® 
ered to him, and which was upon a judgment docketed among fore his death, 
the first in point of time. Afterwards, and before the day of o[I**oth***^°uJ5"' 
sale, several other writs of fieri facias against the same de- mcnu/priirM 
fendant, entitled to priority to any of those above-mentioned, J^° dockeiiKr*" 
were delivered to the present sheriff, who sold the real estate were °*^ suSe- 
under all the executions then in his hands. Five of the exe- ^u^Md deiiiv" 
cutions in the ten causes above-mentioned were delivered to him ered to the new 
before the sale, one of them on the day of sale, and one of them J^^'^„^ JJjJjJ 

the properly of 
the defendant, under all the executions then in his hands, it was ordered that the several plaiutifTs shiuuld 
tfc paid oat of the moneys in the sheriff's hands, according to the prioiity of their several judgments. 

(«) Vf^en the ofiiee of sberlflT becomes vacant hy hfs election to another office, or by any cause beside* 
his naturaJ death, the under-sherltT cannot execute the duties of sheriff within the statute. (I R. L. 4StO. $ 5. 
Vide PuUedt v. Omi«roii, 8 OnomU Rep. 909. 1 Rev. StaL 379. $ 73.) Wlunmer a vacancy shall occur In the 
office of sheriff of any county, the under-sheriff shall in aU thuiga execute the office of sheriff of the coonty, 
ouii a sheriff shall be elected, or appointed, and duly qualilled. 
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NEW- YORK, long after the sale ; and in three of the causes, no new execu- 
JJ^jfJ^ tions were delivered to the present sheriff. After satisfying 
the executions entitled to a priority over any of those in the 
ten causes above-mentioned, there remained a balance of 
money in the hands of the sheriff, but not enough to pay all the 
said judgments. A question having arisen between the sheriff 
[ * 122 ] and *the plaintiffs in those judgments, whether the sheriff could 
pay off those on which no executions had been delivered to 
him ; and if so, whether they were entitled to priority according 
to the times of docketing the respective judgments, or hovr 
otherwise, the points were, by mutual agreement, submitted to 
the court for their decision. 

Per Curiam. Though, at common law, the powers of the 
under-sheriff cease, upon the death of the sheriff, yet by the 
statute, {\ N. R. L. 420. sess. 36. ch. 67. s. 5. 1 Rev. Stat. 
379. ^ 72.) his power is continued for the benefit of all the 
parties interested. It is in the nature of a trust, and survives 
after the death of the sheriff. Mr. Bell, therefore, being under- 
sheriff, might, notwithstanding he was appointed sheriff, in the 
place of the former sheriff, proceed to act as under-sheriff, 
in the name of the deceased sheriff, by virtue of the provisions 
of the statute. We are of opinion, that the money remaining 
in the hands of the present sheriff ought to be paid to the 
plaintiffs in the several judgments, in the order of their priority, 
according to the times of docketing the same, without any dis- 
tinction, as to executions delivered to him in his new office, or 
as under-sheriff. 

Rule accordingly. 



Olney against Wickes. 

An overseer of THIS was an action o( assumpsit tried before Mr. Justice Van 
townrwho*con- ^^6*5, at the Rcnsstloer circuit, in December, 1818. The dec- 
[ * 123 ] laration was for board and lodging, meat, drink, and Mother 
tracied wiih tho nccessaries, &c., provided, at the request of the defendant, for 
mainiLnance^f Frauds LoTio and his wife, &c. Plea non assumpsit, with 
a pauper, for notico that the promises stated, if made at all, were made by 
iJreed io**pay*a ^^^ defendant, in the character of an overseer of the poor of 
cmain sum per the town o{ Schagticoke, and not in his individual capacity. 
noTto ^'i)«r. •'• Masher, a witness for the plaintiff, testified that he was 
tonaUy raspon- present, ou the 19th of July, 1816, when the defendant 
roniracM LT, agreed with the plaintiff to give him three dollars a week, for 
from the ikcts boarding Francis Lona and his wife ; and the plaintiff, who re- 
!!^cet^o?"be sidcd in SaratoM county, accordingly took the paupers home 
case, II did not with him. On liis cross examination, the witness said that he 
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was a constable of Saratoga, and had an order of the justices NEW-york, 
of that place, to transport Lona and his wife, as paupers, from ^^^2^;Jf^^ 
that town to Schagticoke, in the county of Rensselaer, and Olrky 
employed the plaintiflT, with his carriage, for that purpose : that -^ ^• 
he passed the Hudson, when he met the defendant, an over- ^pp^^^ ^ |^ 
seer of the poor of Schagticoke, about half a mile from his intended to bind 
abode, and delivered the paupers to him, with the order of ^jS***^ p««on- 
removal ; that the defendant accepted the paupers and the wbero a 
order, and said that he had expected them, and on consulta- JI?^officer"acu 
tion with the inhabitants of Schagticoke, it was concluded that ostensibly in 
the town would have to keep them. That at the time he so officii? dmy,h!l 
delivered the paupers and the order to the defendant, he sup- contracts 'are 
posed that he was in the town of Schagticoke ; but has since JJlSj*;'^^^]^ 
understood that it was in the town of Boston, in Washington that an express 
county, near the Une. That the agreement between the plain- 5o« not ^esS>- 
tiff and defendant about keeping the paupers, was subject to lish the criterion 
be terminated at the pleasure of either party. In January, t^J^^u^.^ 
1817, the plaintiff told the defendant that he could not keep and where 'the 
the paupers longer, for less than five dollars a week. On the liSIJJ*^u^ en- 
3d of July, 1817, the plaintiff sent the paupers back to the i^agemem to be 
defendant, who was not at home at the time, and his family Se*puWic! it*is 
informed the person who brought them, that a Mr. Curtiss pot necessary, 
was the overseer of the poor, and directed that they should be avoid^'hSr oJn 
delivered to him, which was accordingly done. liability, that 

A witness for the defendant testified that he was present when \iu>u\d ex^n^ 
the agreement was made between the plaintiff and *defendant, [ * 124 ] 
who was an overseer of the poor of Schagticoke. The plain- h' ■«/ *hat be 
tiff offered to keep the paupers at three dollars a week ; and officiaTMpaci^ 
the defendant said he would give it; that he could advance »y« 
nothing then, but the plaintiff might be sure of his money. 
It was thereupon agreed, that the plaintiff should take the 
paupers. The defendant said that it was his duty, as overseer, 
to get the board as cheap as he could, as he was acting in the 
town business. Mr. Curtiss testified that he succeeded the de- 
fendant as overseer of the poor ; that in November, 1817, the 
plaintiff requested him to fulfil the contract which he had made 
with the former overseer, and threatened to sue him. The 
witness said he was not liable ; and as the plaintiff insisted 
that he was liable as overseer, thiy advised with a lawyer, who 
gave his opinion that the witness was not liable; and the 
plaintiff then sent word to the defendant, that if he did not 
pay his demand, he would sue him. Another witness, who 
was present when the agreement between the plaintiff and de- 
fendant was made, testified that the defendant told the plain- . 
tiff, that he could not advance any thing ; that he had already 
advanced his own, and the public money, in maintaining pau- 
pers ; but that the plaintiff need not fear being paid ; that his 
money was sure, and that the town was rich. 

The judge expressed his opinion that the action could not 
be maintained ; that the defendant contracted as overseer of 
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NFAV-VORK, the poor, and must, therefore, be sued in that character, ana 

May, 1820. j^^^ jj^ fjjg individual capacity ; but said the plaintiflf might, if 

Olkey he pleased, take a verdict subject to the opinion of the court 

on the question. A verdict was, accordingly, taken for the 

plaintiff, for 219 dollars, subject to the opinion of the court on 

the case above stated. 



WlCKES. 



Livingston, for the plaintiiT. 
Mitchell, contra. 

Platt, J. This is an action of assumpsit, for meat, drink, 
and lodging, furnished by the plaintiff to one Francis Lona 
and his wife, at the retjuest of the defendant. The only ques- 
[ • 125 ] tion is, whether the defendant contracted as a private ^individ- 
ual, or in his offiiul character, as one of the overseers of the 
poor of the town of Schagticokc. 

There is no longer any question as to the rule of law, that 
where a public agent acts ostensibly in the line of his duty, 
his contracts wrc public, and not pv.rsonah It is also clear, that a 
known public agent, acting within the scope of his authority, 
and contracting for the use of the public, may, by special agree- 
ment, superadd his personal responsibility, so as to render 
himself individually liable: but, (as wfis correctly remarked by 
Ch. J. Marshall, in Hodgson v. Dexter,) " under these circum- 
stances, the intent of the officer to bind himself personally, 
must be very apparent, indeed, to induce such a construction 
of the contract." 

As in most other cases, the difficulty here is in the applica- 
tion of the rule. It is a question of intention in the contract- 
ing parties, to be collected from all the facts and circumstances 
of the case. 

(The judge here stated the facts of the case.) 

From this evidence, I think the fair inference is, that the 
parties mutually understood that the defendant contracted as 
overseer of the poor. In saying that **//c was acting in the 
toton^s business,** that " the town is rich,** and '* you %ii!l be 
sure of your money,** the idea of personal liability seems to be 
repelled ; and the subsequent demand on the defendant's suc- 
cessor in office, confirms the supposition, that it was regarded 
as the contract of a public agent. 

In the case of Gtll v. Brown, (12 Johns. Rep. 385.) there 
was not only an express promise to pay, on the part of lirown, 
(who was quarter-master,) but the decisive feature in that case 
was, that it was a contract not within the regular scojie of his 
authority. 

In Walker v. Swartivout, (12 Johns. Rep. 444.) the promise 
by Swartwout was as capress and positive as could be framed : 
" my word is sufficient : go to your work, and I will pay yon 
when it is fione. Yet, as it appeared that the defendant spoke 
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with reference to the public service under his charge, as quar- new-york^ 
ter-master-general, this court {Thompson, Ch. J., dissenting) ^^^Ji^JSJ^ 
decided that he was not personally bound : and I refer, with olr»t 
great satisfaction, to the concise and discriminating review of ^^^'■ 
the adjudged cases, by Mr. Justice SpenceVy who delivered the 
opinion of the court. 

*In Brown v. Austin, (1 Mass. Rep. 208.) tlie same rule was [ * 126 ] 
sanctioned : viz. that an officer treating as an agent for the • 

public, is not personally liable. 

In King v. Butler, (15 Johns. Rep. 281.) the defendant, 
being overseer of the poor, " requested and directed the plain- 
tiff to provide all things necessary" for the recovery of a sick 
btranger then at the plaintiff's house, and said " he would see the 
plaintiff paid.^^ The plaintiff furnished the necessaries ac- 
cordingly; and then presented his account to the board of 
supervisors, as a county charge, for supporting a transient sick 
pauper, which was rejected by the supervisors, because the 
overseer had never obtained a justice's order for the relief. 
The plaintiff then sued the overseer ; and it was held, that he 
was personally liable. One ground of that decision was, that 
the officer had neglected his duty in not obtaining the justice's 
order, which was an indispensable voucher at the board of 
supervisors. But it is also worthy of remark, that the form of 
contracting, " i will see you paid,^^ was in the style of a spe- 
cial guaranty, and distinguishable, in some degree, from the 
oresent case. 

I cannot admit, however, that an express promise to pay by 
ihe contractor, forms the criterion of personal responsibility. 
For the question recurs, in what character does he contract ? 
As a public agent, or as a private person ? 

Where the res gcsta, and the attending circumstances, show 
the contract to be on public account, it is not necessary, in 
order to screen him from personal liability, that the contractor 
should expressly say, I contract as quarter-master, or I promise 
to pay us overseer of the poor. 

The case of Macbeath v. Haldiman, (1 Term Rep. 172.) and 
the case of Hodgson v. Dexter, (1 Uranch, 345.) are polar 
stars, which, in my judgment, guide* us to a decision in favor 
of the defendant in this case. 

Van Ness, J., and Yates, J., concurred. 

Spencer, Ch. J., dissenting. If the defendant rendered 
himself personally liable to the plaintiff on his contract, to pay 
for the maintenance of the paupers, then the two objections, 
•that the suit should have been against him as overseer of the [ • 127 ] 
poor, &c., and that the venue should have been laid in fVash" 
ington county, fall to the ground. 

The defendant's official character in the supposed case, is 
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NEW* YORK, not the principal basis of the action ; it may have had its influ- 

,^[JJl^2^^ ence in producing the promise, but the plaintiff did not rely 

Olnky upon it. It is not necessary to state it. Where the right of 

^ ^- action against an officer is founded on the obligation of law, 

unconnected with any contract between the parties, then the 

office of the defendant must be stated, and the circumstances 

which gave rise to the defendant's particular duty or liability, 

as in actions against sheriffs, carriers, inn-keepers, &c. (1 Chitty 

JP/. 369.) 

It is not a case within the act; (1 R, L. 155.) the statute 
requires that where actions on the case, trespass, battery, or 
false imprisonment, are brought against any sheriff*, &c., and 
including overseers of the poor, for or concerning any matter 
or thing by them done, by virtue of their office, the action is to 
be laid within the county where the trespass or fiict is done : 
and if, on the trial, the plaintiff shall not prove that the cause 
of his action arose within the county wherein such action is laid, 
the jury shall find the defendant not guilty. 

This statute, by " actions on the case," evidently meant ac- 
tions for mis-feasance or non-feasance, and sounding in tort^ 
for the verdict is to be not guilty, and the promise of the de- 
fendant, if personally binding, is not to be regarded as an offi- 
cial act. 

The judge who tried the cause, expressed a pretty decided 
opinion, that the defendant contracted as overseer; and ought 
to have been sued in his official, and not in his individual, 
character. 

In the case of King v. Butler, (15 Johns. Rep. 281.) we held 
that the overseer was liable to a suit, where he had requested 
the plaintiff to maintain the pauper, and made an express and 
absolute promise to pay him for the same. This case is gov- 
erned by the principles applicable to the question, whether 
credit was given to the individual in his private capacity, or as 
an agent of the town. In Gill v. Brown, (12 Johns. Rep. 388.) 
I • 15!8 ] Chief Justice TAomp^on observed, *that it is a question of in- 
tention, and if the agreement shows that the contract was made 
evidently on public accoynt, without a view to the personal 
responsibility of the agent, he will not be liable. But where, 
as in the case of Walker v. Swartxcout, (12 Johns. Rep. 446.) 
the agent makes an express promise, in his own name, and not 
in the name or on behalf of his principal, the agent ought to 
be held personally responsible. So, also, in tfic case of Sroxcn 
V. Austin, (1 Mass. Rep. 208.) it was held, that an agent, by 
an express promise to pay, rendered himself personally re- 
sponsible. 

The proof in this case is very positive, that the defendant's 
engagement was precise and express, to pay the plaintiff three 
dollars per week, for keeping the paupers ; and there can bo 
no reasonable doubt that the plaintiff was induced to take and 
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provide for the paupers, relying on the defendant's personal NEW- YORK, 
responsibility. v^J^^n/-^^^ 



Wood WORTH, J., was of the same opinion. 

Judgment for the defendant, (a) 

(a) Vide Mott ▼. Hieks, 1 Cowen'a Rep. 513. Fox y. DrakR^ 8 Ibid* 191. post, 
407. Flowtrv JlUait ^ Cowen's Rep, &^ 



Cadt 

V. 

Fairchilb. 



Moss against Moore. 

IN ERROR, on certiorari^ to a Justice's Court. A one horse 

Moore brought an action against Moss, for the penalty for IJ^fng^seal^and 
exacting excessive toll, imposed by the act to establish a turn- pannded sides, 
pike road company, &c. called the Seneca Turnpike Road "hccanJa^of 
Company, passed April 1st, 1800, (2 K fy R. ed. jL. 412. 423. persons,^ "a 
sess. 23. ch. 78. s. 11.) The eleventh section of the act, in ^^^»' J^Jf^ 
fixing the rates of toll, says, that " every wagon with two the mcanio^ of 
horses,'^ shall pay twelve and a half cents; every ^^ one horse l!Sr,on '©rihe 
cart," six cents; "every chair or pleasure carriage with one oci csiabnshingr 
horse," twelve and a half cents. The plaintiff, with another ^TumpikeR^d 
person, was passing on the road in a one horse wagon, made ^^"Jg^"^'', ^^• 
with a spring seat and panneled sides, *and which was not r # jgO^j 
used for farming purposes, or for carrying goods. The act 412. 423. sess. 
makes no mention of a one horse wagon. There was a verdict Py^\ ''^•) ^*** 
for the plaintiff below, for the penalty of Jive dollars, on which [on'. *° '° '^"^ 
the justice gave judgment, with costs. 

Per Curiam. We are clearly of opinion, that the judgment 
in this case was wrong. The one horse wagon in which the 
plaintiff was riding, was a " pleasure carriage," within the mean- 
ing of the act If it was not, it was not liable to pay any toll ; 
for it was not a " one horse cart." The judgment must be 
reversed. 

Judgment reversed. 



Cady against Fairchild and Wife. 

IN ERROR, on certiorari, to a Justice's Court. in an action of 

Cadtf brought an action of trespass against FatVcAtW and jZtklh Court, 
his wife, who pleaded not guilty. The plaintiff and defendants where there is 
lived under the same roof, occupying distinct parts of the house, judgment "for 
The plaintiff, who had a lease for one year, removed with his jj® <icfeudant. 
family, and the principal part of his furniture, before the expi- no^ revene Uie 
Vol. XVIII. 14 105 



129 CASES IN THE SUPREME COURT 

NEW-YORK, ration of the year, leaving a few old articles, of little value, in 

J^^i^jJ^^ tlie apartment he had occupied. The defendants put the arti- 

:s TRuiTQ cles so left by the plaintiff, out of the house, where they remained 

ntARs ^^^ several days, and were then put back again by the defend* 

' ants, without receiving any material injury. There was a trial 

caoS"the' ver- by jury, and a verdict for the defendants, on which the justice 

diet is against «mve judmient. 
evidence, if it ° "* ° 

appeani that tlie 

JT^y wa* i«j^'- Per Curiam. This is strictly a verdict contrary to evidence ; 
piaintifl'cntiiied but as no morc than nominal damages ought to have been given, 
ionominai d&m- no material injustice has been done ; and we ought to apply 
[ * 130 ] the rule which has been settled in regard *to new trials. In 
uEluUil^.'nei^ JSwr^oTi V, Thompso7iy (2 Burr. Rep. 664.) Lord Mansfield said, 
iy for costs Md " it docs not follow, by ucccssary consequence, that there must 
vexaUou. ^q j^ jr^^^ ^,.j^j gmntcd in all cases whatsoever, where the ver- 

dict is contrary to evidence ;" as " where there is no real dam- 
age, and where the injury is so trivial as to not deserve above 
half a crown compensation ;" and a new trial was denied in that 
case, though it was admitted that the verdict was directly con- 
trary to evidence, (a) 

Though there is ground for a distinction between granting a 
new trial, and reversing a judgment, on return to a certiorari ; 
yet, where the object of the plaintiff in error is merely costs, and 
to vex the defendant, we are justified in refusing to reverse the 
judgment. The judgment must, therefore, be affirmed. 

Judgment affirmed* (b) 

(a) Vide HtjaU ▼. Wood, 3 Johns. Rep, 239. Fleming t. Gilbertf lb. 588. 
Futer V. IVhiyple, 8 Johns, Rep. 3G9. 

(b) A certiorari lies to reverse a judgment of nonsuit, where costs are awarded 
against the plaintiff. {Smith v. Sults^ 2 Johns. Rep. 9.) 



Strong against Beardslee. 

Under rt« "act IN ERROR, ou Certiorari, to a Justice's Court. 
}ari8dicKi!)n *of Beardske sued Strong for beating and wounding his dog 
jttsiicts of the and claimed fifty dollars damages. »S. pleaded not guilty, and 
Sr*^^'h. w!) the plaintiff demanded a trial by jury. The cause was then 
PJ«»«d ^Pl^ adjourned, and at the adjourned day, the parties appeared, 
where the de- when the ventVc was returned with a pannel of^tf^c/fcjurors, from 
inand exceeds which the justico drcw «tr, who were sworn ; the defendant 
[ * 131 ] insisted, that the cause ought to be tried before *twelve jurors, 
^rt^-'^has'*'*^*^ as the damages claimed were above 25 dollars ; the justice over- 
rght^o demand ruled the objection, and there was a verdict and judgment for 
ihai the jury the plaintiff, for 17 dollars, and costs. 

should consist ■ ' ' 

of twelve; but 

he must make p^f Curiam. Accordiug to the true construction of the 22d 

his demand, for . /.« ^, ...... /... t. » 

that purpose, Section of the '^ act to extend the jurisdiction of justices of the 
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peace," (sess. 41. ch. 94.) passed April 10th, 1S18, where the new-york, 
sum demanded exceeds 25 dollars, either party has a right to ^^^i! !^^^ 
insist, that the jury shall consist of twelve, instead of six jurors : Kickkt 
but the party must make his demand of the justice, that the ^^^ 
jury should consist of twelve, before the venire is issued, so that 
twenty may be summoned. Here the venire was for twelve i.^rs,*iir^er 
jurors, and there was no demand or claim to have more sum- that <j««tfy may 
moned, until six were drawn and sworn. The defendant was if he l^^'itTuniiJ 
then too late. The judgment must be affirmed. a «^*"»>« •■ «- 

"' " Uinied with 

twelve, six of 

Judgment affirmed.f ^h'th . . are 

^ swoni, he 14 too 

late, Olid must 
»^^ be concladcti. 

Slat. 242. 

Rickey against Bowne. 

IN ERROR, on certiorari, to a Justice's Court. B. T^oujh part- 
brought an action of trespass on the case, against JR., who ^iZ'nS' iMy^be 
pleaded the general issue, with notice of a set-off. The plain- a;lj«s»cd aud 

closed in an 

tiff and defendant, with one George Weeks, made a joint con- action of ac- 
tract, as carpenters, to build a barn for A., for which they were ^^^^^^^w^' 
to receive 150 dollars. They worked together, furnished ma- of justiclT^o} 
terials and provisions, and paid money to laborers, upon the job, ^1*^ ^uri^icSon 
in unequal proportions, and the accounts between them were ofau action of 
unsettled. The object of the suit was to recover a balance "IT^iheract?©!! 
claimed to be due to the plaintiff, from the defendant, on account by one partner 
of that joint contract or partnership. ^^r tb^ro 

*1 here was a verdict and judgment in the court below, for r * 132 1 
the plaintiff, for Id dollars and 4B cents, with costs. being no ac- 

On the return to the certiorari, the exceptions taken were, P°V"' *****®? ^"^ 

_ --,, , ... 1' ^ • I 1 1 • 1 • balance admit- 

1. That a suit at law will not he for the balance, it being a ted between 
partnership transaction. 2. That the judgment for costs in- I^,l[^b^e"ai*iaw 
eluded the venire which issued upon the request of the plain- Wbereajurv 

tiff below. " . demanded, 

and a vemrt 
issued at the 

Per Curiam, Partnership accounts may be adjusted and o"*'u?e%artl!w 
closed, either by a suit in equity, or by an action of account at theco*/*of the 
law. The acts constituting the courts of justices of the peace e^„7*^f^*tbe 
give jurisdiction only in actions of" debt, detinue, covenant, tres^ trial before the 
pass, and trespass on the case.^^ The action of account is not J"*''<^^ 
comprised in this enumeration ; and the peculiar mode of trial 
by aunitors, is not provided for in those acts. The justice, 
therefore, had no jurisdiction. 

As to the second objection, we think it not founded. The 
costs of a venire pnust always abide the event. 

Judgment reversed.^ s/a<.226. 

END OF MAT TERM. 
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Brewster against Van Ness. 

bom.d*^o"''^a" Ji. SEDGWICK moved for an attachment against the de- 
over lo ^the fcndant, late sheriff of Saratoga, for not paying over to the 
piainiiflT, without plaintiff, money levied and received by him on a test. fi. fa, 
requesUbr that It appeared that the sheriff had made a return to the execution^ 
^^Iv^roTexl ^^^^' ^^ ^^^ ^^^^ ^^ October, 1819, he levied 146 dollars and 
cuUon,°or he 48 cents, with interest fsom the 20th of November, 1818, and 
wi" 'uJ^hmeiiT ^^^ ^^® moncy in his hands, subject to the plaintiff's order ; and 
It is not suffi- that the money had not been paid over to the plaintiff. The 
iharhi^hM^iih" counsel for the defendant objected, that the plaintiff ought to 
money in his have applied to the sheriff for the money before he moved foi 
hands, subject j^^ attachment ; that the return made by the sheriff was a suffi- 

to the plaiiitin \ . ■••it • i* t 

«irder. cicnt compliance with the exigency of the wnt. 

Per Curiam. The sheriff was bound either to pay over the 
money to the plaintiff, without any previous demand upon him 
for that purpose, or to have paid it into court. 
[ * 131 ] *The plaintiff may take a rule, that the defendant forthwith 

pay over to the plaintiff the amount levied on the executioHi 
together with the costs of this application, or that an attach- 
ment issue against him. 

Rule accordingly. 
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ALBANY, 

Aug^t, 1820. 

Faulkner against M'Clure and others. kets 

» V. 

Beardslkt. 

p. RUGGLESy for the plaintiff, moved that Stephen Jack- a derendant 
son and Wheeler Case, attorneys of this court, be appointed ^^ . compos 
attorneys to plead and defend in this cause, in behalf of fVil- uS^ a/re," and 
Kam M'Clure, and Nancy M Clare, two of the defendants, not aiu^iar from 
who were non compos mentis, but not idiots from nativity,- and ipjJelV^'by^aN 
were of full age. He read an affidavit, stating that Jackson ^^"^'^^^ 
and Case had given notice of retainer for one of the defend- uou, * wui 'dp* 
ants, and that they were wiUing to appear for the said JVilliam point, auattofw 
and Nancy. He stated, that he did not know of any adjudged "^^ ^' ""' 
case, which determined the rule of practice in such a case ; 
except what is said by Lord Coke, in Beverly^s case, (4 Co. 
124. 6.) that '' an idiot, in an action brought against him, shall 
appear in proper person, and he who pleads best for him shall 
be admitted, as appears in 33 Hen. VI. Id. b. Otherwise, it 
is of him who becomes non compos mentis, for he shall appear 
by guardian, if he is within age, and by attorney, if he is of 
full age." 

Per Curiam. This court has no settled rule of practice, in 
a case like the present ; but we see no objection to granting a 
rule that the attorneys who have been named, appear and de- 
fend for the defendants, stated in the affidavit to be of unsound 
mind and of full age. 

Rule granted, (a) 

(a) Vide 1 CoUinsan an Lunacy, 341. 8. 10, 11, 12, 13. p. 342. 8. 15. If an 
idiot has irregularly appeared, and defended an action by attorney, it cannot be 
assigned for error. 2 S*iund. 33C. The court of K. B. will not discharge a 
defendant from custody, on common bail, on the ground of his being insane at 
the time of his arrest, or had become so afterwards. Kemot ▼. JVormanf 2 Term 
B£D. 390. A'uU ▼. Vemey and others, 4 Term Rep. 121. 



*Keys against Beardsley. [ * 135 ] 

LOUCKS, for the defendant, moved for judgment as in case 3ft|jp^J!-*'°Ii5 
of nonsuit, for not proceeding to trial, &c. It appeared that ^d^ ^r *" maJ, 
the plaintiff, after giving notice of trial at the last circuit, coun- ^^^^^[^'ij; 
termanded the notice. the defendant 

the cosU in- 

Talcot, for the plaintiff, offered to stipulate ; and the ques- between ^ the 
tion was, whether the defendant was not entitled to costs, for f™®jj^ "^oiico 
preparing for trial, after the notice and before the countermand, alid the coun- 
be cited Jackson v. Mann, 1 Caines's Rep. 123. tennand. 

Per Curiam, The plaintiff may stipulate ; but he must pay 
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ALBANY, to the defendant his costs, if any have arisen between the time 
,^^^^!^^J^^ of receiving the notice of trial and the countermand. 

Jackson ^ 

V. 
WOOOWORTR. ^ 



Jackson, ez dent. Wadsvvorth, ag-mWWooD worth 

Where a rule FOOT, for the plaintiff, moved, in this, and several other* 
ailiAoclwUme suits by thc samc plaintiff, against different defendants ; that the 
wiriievvs is ob- defendants pay to the plaintiff the costs of noticing and prepar- 
cxpiraUor*^ *o? ing the causes for trial at the last Sc7icca circuit. A rule for a 
lour days in commission to take the examination of witnesses residing in 
»uc" johicd ?ii Hartford, in the state of Connecticut, was obtained by the de- 
tbc cause, it fendant on tlie 1 3th of. May last, and the interrogatories settled 
procccdhigs*^^^ on the 2d of June, and with tlie commission, were forwarded 
unless ihe court the ncxt day. There was an affidavit of merits, and of the 
iliaufiAohave materiality of the evidence intended to be obtained under the 
iMhc^'^o ' ^i'"* ^^ommission. On the 12th oi Jam, 1820, the defendant's at- 
1 * i;36"r** Forneys informed the plaintiffs attorney, that *it would not be 
won is obtained possiblc to havc the commissiou executed in time for the cir- 
wiihin iiie four cuit, and that they should rely on the issuing of the commission, 
slay*' the ^ro- as a Stay of procccdings, &.c. It appeared that the suit wjis 
ceedings of commcnccd after January term, 1819, and that issues were 
noihrnff is 'safd joined in these causes, on the 14th of June, 1819, and that 
'Is t ^lu fr "'^' ^^^y y^ere noticed for trial at the last Seneca circuit, held be- 
lt is, there- forc Mr. Justicc Van Ness, in June last, when the trial was put 
8ar'io"siatcT ^^^" motion of the defendant's counsel, the question as to the 
the rule, wheih- payment of the plaintiffs costs being reserved by the judge, 
er it is to ope- Nothins? was said in the rule entered for the commission about 

rale as a slay . ° . *• ,. 

of proceedings its Operating, or uot, as a stay of proceedings. 

or not; unless 

direction of the Per Curiam. If a commision is obtained within the time 
cation Tor ^iSat '^CH^'red by t^ic rules of the court, that is, four days in term 
pun'ose. next after issue joined in the cause, it will stay proceedings, of 

course, without any thing being said to that effect in the rule. 
If the rule is obtained after the four days, it does not stay pro- 
ceedings, unless so directed by the court on application for that 
purpose. Though it may be the practice of the bar to insert 
in the rule, when obtained after the four days, that it is not to 
operate as a stay of proceedings, such a precaution is unneces- 
sary, as, under the rules of the court, it could not have that 
effect. In the present case, the commission was moved for 
long after the expiration of the four days ; and the defendants 
must pay the costs of putting off the cause at the last circuit. 

Motion granted 
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ALBANY, 
August, 1820. 

•President, Directors and Company of the Bank bank of ao- 
OF Auburn amirist Aikin and Weed. ^^^ 



1*^1, 



AlXI5. 



THIS was an action of assumpsit on a promissory note. ,^*?®^.. ^{j® 
The defendants pleaded two pleas, 1. Non assumpsit; 2. l^uer \q hig 
That the plaintiffs are not a body politic and corporate, &c. replication, the 
On the 12th of Jane, 1819, there was a replication to the sec- dcmur^^withmu 
ofid plea, that the plaintiffs are a body politic and corporate, actually sirik- 
and have a right to sue, &c., and this the plaintiffs pray may "!§t7er, ihe^ de- 
be inquired of by the country, &»c., to which was added a m^rerbciiiga 
similiter ; and the said defendants do the like, &c. On the for "hat " pur^ 
26th of June, being the first day of the circuit, the« defendants' ^^S', .. 
attorney delivered to the plaintiffs' attorney, a demurrer to the poratum' \^^ 
replication ; but without having struck out the similiter, or f**^^f*®* '^ 
giving notice of striking it out. On the 1st of July, being the piJ/miffs' are 
last day of the circuit, the plaintiffs, who had noticed the cause ^^^^ ^v * P'*'"* 
for trial at the circuit, on the issues sd joined, took an inqitest and iho plain- 
by default. It appeared, that the demurrer was filed in the g*^''^.i^i"^\'JJjijl 
clerk's office on the 12th of July, i^^' how* they 

were made a 

Oakley, (Attorney General,) for the defendants, now moved wiISTth^"' act 
to set aside the inquest for irregularity. If the plaintifi' has incorporating 
added the stmt/iter to his replication, the defendant may strike certain things to 
it out and demur. ( Tidd's ¥r. 678.) In Boardman v. Brunson, ^Sey^'covlfbi^. 
{CoL Cases, 46.) this court said, that where the demurrer was come a corpo- 
filed within the twenty days, according to the 9th rule of April '^^*®"- <") 
term, 1796, it was hot necessary to strike out the similiter from 
the plaintiff's replication. 

Nul tiel corporation is a good plec^ in bar ; {Bro, Abr, tit. 
Corp, 44. tit. Misnomer, 73. 22 Ediv, IV. 34. 1 Saund. 340. 
b. Viner Abr. tit. Corp. p. 303. 316. (I i>/ on Corp. 281.) 
and the plaintiffs must reply to such a plea, specially setting 
forth how they are a corporation. (1 Kyd on Corp. 284. Gilb. 
Cases, 253. Cambridge University v. Crofts, 44 Assize, 9. 
Bro. Abr. tit. Corp. 44.) 

*Cady, contra. In Shultys v. Owens, (14 Johns. Rep. 345.) [ • 138 ] 
the court said that the plaintiff was not bound to wait twenty 
days afler the replication tendering an issue, to which the 5tm- 
liter was added, before noticing the cause for trial, to see if the 
defendant would demur or not ; and that the practice of strik- 
ing out the similiter and demurring, &c. was a fraud upon 
the rule of April term, 1796, which was intended merely to 
allow the party time to put in a demurrer bona fide. The de- 

(«} vme Bmh ofJtutmm v. freed. 19 Johnn. Rtp. 300. Where JudjFe SpertetTy who dellverod 
Che opinion of the coait. said, that tliough aneiendv such a plea wan admissible, and there were 
maoy precedents of such a plea, yet it was oppoeea to the principles of cood pleading in modem 
rlmea, and oagbt not to be allowed, but the fact should be given in evidence under the general 
lame See alto fVbcd t. The J^erson Omalg Bankf 9 Cowen^s Sep. 203. 
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ALBANY, murrcr in this case, was not filed until after the nisi prius rec- 
^^^^l}^^ ord was made up and sealed. 



Wat K IKS 

V. 

Haight. 



Per Curiam, No doubt the plea was put in for delay ; but 
we cannot say that the defendant had no right to plead such a 
plea. But the replication was bad. The plaintiffs ought to 
have replied specially, and shown how they were a corporation ; 
for the act by which they are incorporated requires certaip 
things to be done before they can be a corporation. It is not 
necessary, actually, to strike out the similiter; the demurrer is 
a sufficient notice for that purpose. (Co/. Cases, 46.^ The 
motion of the defendants must be granted, with costs ; bui the 
plaintiffs have leave to amend their replication. 

Motion granted. 



Watkins against Haight. 

tivP'to wriu of '^ ERROR to the Court of C. P. of Steuben county. On 
c7ror °on "judg- the 20th o{ Juue, 1815, a rule for judgment was entered in the 
njeiits of courts couft bclow ; and on the 28th of June, the judgment record 
picas, paJscd was signed, filed, and docketed. The writ of error was test- 
Uei^^40^^6h ^^ •^'^y *^^» 1820, directed to the court below, and returnable 
ny') is not «- to this court on the first Monday of the present term. The 
' ro^^^cirvi *^"' ^^^^ ^"^ return were filed in the office of the clerk of this court, 
merely. on the 26th day of June, 1820. 

[ * 139 ] * Collier, for the defendant in error, now moved to quash the 

writ of error, on the ground of the statute of limitations, passed 
. Jlpril 5th, 1817, (sess. 40. ch. 179.) (o) which declares, " that 
all writs of error upon judgment, in any court of common 
pleas or mayor's court, shall be brought within Jive years after 
rendering such judgments, and not after." Here the rule for 
judgment was entered the 20th of June, 1815, and the writ of 
error was filed the 26th of June, 1820, so that the five years 
had elapsed after rendering the judgment. Though the Eng- 
lish courts will not, on motion, quash a writ of error, it is be- 
cause the statute of 10 and 11 W^. III. c. 14. contains excep- 
tions of infants and others. {Tidd Pr. 1064, 1065.) But 
our statute contains no exception whatever ; and this court 
will not look beyond our own statute. (3 Johns, Rep. 253.) 

(a) All writs of error upon any judgment rendered in any cause of any court 
of law or of record, must be brought within two years alter the rendering of 
*~2^. '*»dgment, and not after ; except in the case of a feme covert, infancy, 
tAsam^t/, .. nd imprisonment on criminal char^ey for any time Us* than life ; and 
the existen ^ of any of these disabilities will not authorize the bringing of a 
writ of errm upon any judgment after the expiration of five yean from the time 
of rendering Hie same. 2 Rev, Stat. 5D4. 5. § 21 to 24. 

il2 
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The statute begins to run from the time of rendering the Albany, 
judgment, and not from the time the judgment roll is sioned ,^]J2I!l^J^il^ 
and filed. {Arnold v. Sandford, 14 Johns. Rep, 417. 424.) Pktkrs 

V. 

MKowriy contra. The writ of error was tested the 13th of 
Mayy 1820, and filed the 26th of Jwne, and the judgment was 
docketed the 28th of Juney 1815, so that fiye years had not 
elapsed. But if the period of hmitation had elapsed, we con- 
tend that the act is clearly prospective, and not retrospective. 
It «vas passed in 1817, and was a new enactment; for the for- ' 

mer statute of limitations was silent as to writs of error to 
courts of common pleas. Though the act itself contains no 
words to show the intent of the legislature in this respect, yet 
the only rational and sound construction of it is to consider it 
altogether prospective, and as intended to operate only on 
judgments rendered after the passing of the act. By any other 
construction, it would be manifestly unjust and unequal in its 
operation. Besides, on the principles recognized by this court 
in the case of Dash v. Van Kleeckf (9 Johns. Rep. 493. 500.) 
the statute would be unconstitutional, and void as a retro- 
spective or ex post facto law. 

Collier, in reply, said, that the act was intended to quicken 
suitors and quiet judgments, and, as it contained no words to 
•the contrary, it must be construed so as to have effect on all [ * 1 40 ] 
judgments then existing, as well as on those to be rendered 
afterwards. 

Per Curiam. The case of Dash v. Van Klceck shows 
that it would be unjust and against the sound principles of 
legislation, to consider the act as retrospective. It must be 
deemed prospective merely; and the motion, therefore, is 
denied. 

Motion denied. 



Peters against Parsons. 

IN ERROR, on certiorari to a Justice's Court. It appear- , J*?* *? ** 
ed that the plaintiff below had declared on a promissory note, for H*dicSwi ©T 
^26 and 73 cents, and the defendant below pleaded specially y»»'««» of tin 
in bar of the action, his discharge under the insolvent act of 4i?"i. ^XT\. 
April, 1813, from all his debts, and averring that both plaintiff ^^'}'^i^^'^^ 
and defendant were citizens of this state. To this plea there ^?cvedr wbwi 
was a general demurrer and joinder ; and afler argument of ^*?*^ ^"**??®"i-|* 
the demurrer, the justice gave judgment for the plaintiff, for ^?,n\n appeal 
^29 anS 53 cents, with costs. coinmon°"7cM 

The justice had made a return to the certiorari, and the as- referT^oj?/ *iS 
Vol, XVIII. 15 113 
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ALBANV, signment of errors therein had been served on the defendant 
^^^^^[}^^ in error, who obtained an order to stay proceedings until this 
Kino term : A motion was now made in behalf of the defendant in 
V- error, to quash the writ of error, on the ground that the judg- 

ment in the cause being for above the sum of twenty-five dol- 
c«Mfl in whirh \^j^ ^j^q remedy for the person aggrieved, by the late act to 

m judgment u ' i ,. • • f .• /• • • ^'^i. / At f\A 

given, after iriai cxtcnd the jurtsdictton of justices oj tnc peace, (sess. 41. c. 94. 
©f an issue tit g 17 \ ^^g bv appeal to the court of common pleas of the 

fact, and not to ^' t ^ ^ t^ .• • 

a rase of a couuty, and not by certiorari, 

^wr"'**"!*" -^^^^ ^^^ p/amrt/f in error, it was contended, that the act, 
mneatiaw.(a) in regard to judgments above 25 dollars, referred only to cases 
a ji^. /^ in which an issue in fact was joined in the suit before the jus- 
vL * tice. All the provisions of the act in regard to appeals, *apply 

[ * 141 ] to issues in fact only. In this case there was a demurrer, oi 
an issue at law. 

Sperry, for the defendant in error. 

Stoitland, for the plaintiff in error. 

Per Curiam. The act of April 10, 1818, which extends 
the jurisdiction of justices of the peace to fifty dollars, and 
gives the party, against whom a judgment is rendered for above 
25 dollars, an appeal to the court of common pleas, refers 
only to judgments rendered on a verdict, or without a jury 
trial, upon an issue in fact; not to cases where the justice 
gives judgment on a dernurrer, or issue at law. This is evi- 
dent from the provisions contained in the IBth and 19th sec- 
tions, as to the proceedings on the appeal. The motion must, 
therefore, be denied. 

Motion denied. 



King and Mead against Mary Paddock 

vi^ a mai^ ASSUMPSIT for goods sold and delivered, tried before 
iBawweffrom M^. Justicc Van Ncss, at the New-York sittings, in June^ 

Ntm-York, on 1819. 

%0M^ASrica, The declaration contained the common counts for goods 
and mrithcr ho sold and delivered, and the defendant pleaded non assump^ 
M evcr^^n '^^ ^i^^ noticc that she should give evidence of her coverture. 
5S^ °Vid*^*^' ^^ ^^^ *'^'^'' *^® plaintiff proved that he sold and delivered 
r •Y42*^l ° **^ ^^^ defendant, in April, 1817, fifty-eight Leghorn hats, at 
be suflicieni ^ dollars cach, amounting to 1,566 dollars. The defendant 
5il^"oSaSc' P^^^"c^d ^^^ *^'" ^f parcels, dated the 26th of April, 1817, in 
.of cw^ure, which the hats were numbered from 38 to 60, and at the foot 
^xMiX "*^''*'? ^^^^ ^^ ^ memorandum that the sale was at 2, 3, and 4 months' 
luf wif^Tu credit, and the extra crowns to be delivered as soon as they 
• feme sole,) g|,all arrive, free from any charge. 
114 



OF THE STATE OF NEW-YORK. 142 

The defendant offered to prove that it was part of the con- Albany, 
tract, that the extra crowns, which were to be delivered accord- ^^^^^^[}^^ 
ing to the above memorandum, were to match those already kiko 
delivered, that is, to be equal or superior in size and fineness ; ^• 

that in August, 1317, the plaintiffs sent to the defendant the 
extra crowns, which would not match a higher number than tmeive years 
46, which is a low number, and were of different qualities. Sro o?*heXus- 
That the first parcel was received by the defendant on Satur- i>and. 
datf ; and that, relying on the assurances of the plaintiffs that gold u> ^ihlJ"io- 
the extra crowns would soon be received, the defendant, on fendani aquan- 
Monday following, cut up all the flats, except two, and the hiL^'af cfrta^JJ 
half rims, to which the extra crowns would belong, were num- quaiiiics, for u 
bered and laid aside. That the fine hats, without the extra and cn^a^^l to 
crowns to match, would not sell for half their value, and that «*ei>ver extra 
the fronts alone could hardly be sold for any price. That the those delivered, 
hats were always sold with double crowns, so that, from one fr®« ^ charge, 
of them, two hats were made. That the defendant, though gem did'^^not 
she made the first payment after the extra crowns were sent to |nat<'h, whereby 
her, told the plaintiffs she would pay no more until she was uusiained " "a 
compensated, and that the reason why she did not return the [^*'jHf'*'i{^' ')l"^ 
hats was, that they had been cut up, in expectation of receiv- rendam had not 
ing the extra crowns to match them. fcred"io ' rc(u*rn 

This evidence was overruled by the judge. To prove the the hats, she 
coverture of the defendant, her mother testified, that she mar- [|j|^'' '"i>rou-ht 
ried Reuben Paddock; that she last saw her husband about against hei; 
twelve years ago. That he was a master of a vessel, and sailed nevertheless in 
from rteW'iork at the time of Mirandas expedition, on a tion of iiie price 
trading voyage to South America, intending to return ; bat ^^"^Jl*"-^^ ^^ 
neither the defendant, nor any other person, to the knowledge |>aid, in propor- 
of the witness, had ever heard of him. nor *of the vessel in ^'*^" *° i*yi'^**'i 
which he sailed, nor of any of the crew, since they sailed from ^;„[j^i,p^ ^^J 

New- York. of the anide 

The judge left the fact of coverture to the jury ; but charged, 
that the evidence afforded a presumption of the death of the 
defendant's husband, which was not to be resisted, and that 
they ought to find a verdict accordingly. The jury found a 
verdict for the plaintiffs, for the balance of their account, with 
interest. 

A motion was made to set aside the verdict, and for a new 
trial. 

Anthon, for the defendant. He cited, 1 Campb. JV. P 
Rep, 190. 2 East's Rep. 312. 

r. A. Emmet, contra. He cited 7 Easfs Rep. 479. 

I 
Spencer, Ch. J., delivered the opinion of the court. The 
objection made at the trial, that the defendant was a feme 
covert, was totally unsupported by proof. The long and con- 
tinued absence of Reitben Paddock^ from the United States, 
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without anj account of him for twelve years, under the cir- 
cumstances of this case, furnished an irresistible presumptipn, 
from analogy to the statute of bigamy, and the statute concern- 
ing leases determinable upon lives, that he was dead. In the 
present case, the jury were authorized to presume his death in 
a much shorter period. The facts justified them in presuming 
Paddock's death, by the foundering or wreck of the vessel in 
which he left New -York, The presumption does not rest 
merely on the fact of his not being heard from, but from the 
vessel never being heard of, nor* any part of the crew. The 
language* of the judge could not be too strong in regard to the 
fact of Pcddock^s death, and there was nothing for the jury to 
deliberate on. 

On the second ground, we are of opinion (and in this the 
judge who tried the cause concurs) that the defence set up 
ought to have been gone into, with a view to the reduction of 
the amount claimed, and that the defendant was not driven to 
her cross action. We know of no case, in which there is an 
omission to return the article agreed to be sold, which pre- 
cludes the defendant from contesting the *price, on the ground 
that it was not returned to the vendor ; excepting the cases of 
conditional sales, where the thing about to be sold is taken on 
trial, with liberty to the vendee to return it, if he dislikes it, in 
a limited period. We are, also, of the opinion, that the point 
whether the defendant could rescind the contract of sale, does 
not arise. The defence proceeded, on the ground that the de- 
fendant was liable only to pay what the hats were worth, con- 
sidering that a circumstance essential to their value, and which 
the plaintifls by the terms of the contract were bound to sup- 
ply, had not been supplied. The substance of the contract of 
sale was this : the plaintiffs sold the defendant fifty-eight Leg- 
horn hats, of particular numbers, denoting their fineness, to- 
gether with an equal number of extra crowns to match the hats 
delivered, for $1,566. A parcel of the goods sold were deliv- 
ered, but the extra crowns were not delivered. The extra 
crowns actually delivered did not match the hats sold, and of 
this immediate information was given to the plaintifls, and all 
redress was denied. It cannot be doubted that the defendant 
sustained a loss, from the circumstance that the extra crowns 
did not match the hats first delivered ; and so far we are of 
opinion the defendant was entitled to a deduction proportion- 
ed to the diminished value, from the price originally agreed 
upon. Here the defence did not operate as a surprise on the 
plaintiffs. They well knew that this very point was intended 
to be insisted upon, and therefore no notice was necessary, 
{Beecker and Beeckcr v. Vroman, 13 Johns, 302.) 

A new trial must, therefore, be granted, with costs to abid« 
the event of the suit. 

New trial granted. 
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•John L. Fink against Cox, Executor of A. Fink. 

THIS was an action of assumpnt brought to recover the ^*' 
iimount of a promissory note, given by the testator, Alexander a father from 
FiiHc, to his son, the plaintiff. The note, vk-hich was proved ^^'^^^^^ 
by the subscribing witness, was as follows: ^^ New- York, a ^ promfsaSg 
30th July, 1816. Sixty days after date, I promise to pay John SJifaiJ^^ykwe 
Xi. Fink, or order, one thousand dollars, value received. Alexan- to him or order, 

bis 60 days aAcr 

der + Fink.'^ The testator, at the time he gave the note to the <!*^- ,"«nac 

plaintiff, declared that he gave it to him absolutely, and ob- t^e s^^^iuit 
served that the plaintiff vras not so wealthy as his brother ; and {h« execuior of 
that the plaihtiiT and his brother had had a controversy about recover **' the 
a stall, &c., which were the reasons for his giving the note to amount of the 
the plaintiff. There was no actual consideration for the note ; ^^d\ that ^he 
and the witness understood it to be a gift from the testator to acUon could not 

I . ^ be mamtained: 

niS son. for it was not 

The defendant gave in evidence the will of the testator, by * donatio cau- 
which he devised all his personal estate to his sons, including tludTgift' of 'so 
the plaintiff, in equal proportions ; and after a devise to his "»"«*> money, 
daughter of a house and lot, the residue of his real estate was promise torlve: 
given to his executors in trust, to sell the same, and divide the *"**Jj^^ ***' 
proceeds equally CLmong his children. The defendant also gave is^ not a ^uffi" 
in evidence the plaintiffs answer to a bill in chancery, for a ^niconsidera- 
discovery filed by the executor, in which he stated that the a s?mpie'eze«i- 
note was freely given to him by the testator, and was founded ^^y con*™^^- 
on the consideration of natural love and affection. 

The cause was tried at the New- York sittings, in June, 
1819, when a verdict was found for the plaintiff for $1,129 
and 30 cents, subject to the opinion of the court, on a case 
containing the above facts. 

Van Wyck, for the plaintiff. 1. This was an absolute gift 
from the testator to the plaintiff, not merely of a written *pa- [ * 146 ] 
per, but of the value in money, or the fruits and effects of the 
note, acknowledging the value received. A chose in action is 
the subject of a valid gift. {Atk, 214.) The plaintiff might 
have negotiated the note for the amount, which the defendant 
would have been obliged to pay. The plaintiff had a property in . 
the note, and might have brought trover for it. (2 P. Wms, 204. 
1 P. fV. 441. 2 Leo, 111. Cro. E'iz. 159. 2 Str. 955. 2 
Caines, 246. per Livingston, J. 3 Caines^s Rep, 279. Chitty 
on Bills, 90. 2 Vesey,jun, 111. 120. 122. 22 Viner Abr, 
193. pi. 3.) In Grangiac v. Arden, (10 Johns. Rep. 293.) 
where a father gave to his daughter a lottery ticket, which drew a 
prize, and the Sither afterwards said, he had given that ticket to 
his daughter, and the prize money was hers, it was held sufficient 
to support an action of assumpsit by the daughter^ against her 
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ALBANY, father, for the amount of the prize money which he had re- 
^Ji!^^ ceived. 

FiRK /2- Blood or natural aflection, among neai rclalion»; is a good 

J'- consideration ; and is sufficient to support a concract against 

all persons, except creditors and bonajide purchasers. {2 BL 
Com. 444. Piowden, 305.) 

Slosson, contra. 1. No doubt, the note, or slip of pr.pcr on 
which the testator's promise was written, was given to the 
plaintiff; and, to that extent, it was a gift. But the object in- 
tended was money, not paper; and it is essential to a valid 
giil, that the identical thing intended to be given, should he 
actually delivered. In Grangiac v. Arden, the lottery ticket 
was the means of obtaining the prize money from third per- 
sons. So, if the testator had delivered to the plaintiff the note 
of a stranger, it would have been a valid gift, for it was trans- 
ferring the power to obtain the money. But here was a" gift 
merely of a written promise to pay money at a future day. 
In Noble V. Smith, (2 Joh7is. Rep, 52.) this court held that 
an actual and immediate delivery of the thing was essential to 
a valid gift ; for it is not consummate and perfect until a de- 
livery of the thing promised ; and, until then, the party may re- 
voke his promise. (7 Johns, Rep, 26.) 

2. In Pearson v. Pearson, (7 Johns, Rep, 26.) and Schoon- 
[ • 147 ] maker v. Roosa, (17 Johns, Rep, 301.) it was decided that, *as 
between the original parties to a promissory note, the considera- 
tion might be inquired into, and if there is no consideration 
for the promise, it is a nudum pactum, and cannot be enforced 
at law. Suppose the plaintiff had sued his father, in his life 
time, on this note, could he have maintained the action, on the 
consideration of natural love and affection ? Suppose a parol 
promise by a father to his son, before witnesses, to give him a 
sum of money, can asaumpnit be supported on such a promise ? 
{Rann v. Hughes, 7 Teim Rep, 350. w.) In Tate v. Ililberi, 
(2 Vesf'y,jun, 111.) which was the case of a gift of a check on 
a banker, and a promissory note ; the question was, whether it 
was to be considered as a donatio causa mortis, and the chan- 
cellor, who held it not to be a gift of that description, doubted 
whether an action at law would lie against the executor, on 
the note, for want of consideration ;'and if not, there could be 
no relief in equity. {Thorn v. Deas, 4 Johns, Rep, 84.) 

T. A. Emmet This was not a donatio causa mortis, though 
intended to be so : and if the action cannot be supported on 
the note, the testator's intention will be defeated. By giving a 
note payable to order, he meant that his son should have full pow- 
er to convert it into money, by negotiating it. If a moral ob- 
ligation will support an express promise, why should not natural 
love and affection support such a promise ? Why is a mora) 
obligation a sufficient consideration to support an express 
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pramise ? It is not money or value. It is, because it is just albaot. 
and right that such a promise should be supported. Again ; ^^^^!^lJ!^^ 
a consideration beneficial to one, or injurious to the other, is fink 
sufficient. Blacksione (2 Bl. Com, 444.) says, the satisfac- v. 

lion arising from natural affection, is equivalent to a benefit. 
The distinction between a good and a valuable consideration 
has grown out of the statute of uses and the statute of frauds. 
Independent of those statutes, there is no ground for any such 
distinction. A goody as well as a valuable consideration, pre- 
vents the contract from becoming a nudum pactum, which is a 
contract without any consideration whatever. Flowdcn says, 
that " a consideration proceeding from nature, *is a sufficient [ • 148 ] 
consideration in our law ;" and a contract founded upon such 
a consideration cannot be a nudum pactum. Why is natural 
affection a sufficient consideration to support a covenant to 
stand seised to uses ? It is because that, before the statute of 
uses,, it would have been sufficient to raise an use. If blood 
or natural affection is sufficient consideration to raise an use, 
in regard to land, because it is not a donum gratuitum, why is 
it not sufficient to support a promise to pay money ? 

Spencer, Ch. J., delivered the opinion of the court. The 
question in this case is, whether there is a sufficient considera- 
tion for the note on which this suit is founded. It appears 
from the declaration of the testator when the note was given, 
that he intended it as an absolute gift to his son, the plain- 
tiff; alleging that the plaintiff was not so wealthy as his 
brothers, that he had met with losses, and that he and his 
brothers had had a controversy about a stall. Such were the 
reasons assigned for his giving the note to the plaintiff. 

There can be no doubt that a consideration is necessary to 
uphold the promise, and that it is competent for the defendant . 
to show that there was no consideration. (17 Johns, Rep. 
301. SchoonmaJcer y. Roosa and De fVitt.) The only con- 
sideration pretended, is that of natural love and affection from 
a father to a child ; and if that is a sufficient consideration, the 
plaintiff is entitled to recover, otherwise not. 

It is conceded, that the gid, in this case, is not a donatio 
causa mortis, and cannot be supported on that ground. In 
Pearson v. Pearson, (7 Johns. Rep. 26.) the question was, 
whether the gift of a note signed bv the defendant to the 
plaintiff was such a vested gift, thougn without consideration, 
as to be valid in law ; we held that it was not, and that a parol- 
promise to pay money, as a gift, was no more a ground of 
action, than a promise to deliver a chattel as a gift ; and we 
referred to the case of Noble v. Smith, (2 Johns. Rep. 52.) 
where the question underwent a full discussion and consider- 
ation. The case of Grangiacv. Arden, (10 Johns. Rep. 293.) 
was decided on the principle, that the *gift of the ticket had F * 149 1 
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been completed by delivery of possession, and is in perfect ac- 
cordance with the former cases. 

It has been strongly insisted, that the note in the present 
case, although intended as a gift, can be enforced on the 
consideration of blood. It is, undoubtedly, a feir presumption 
that the testator's inducement to give the note sprang from 
parental regard. The consideration of blood, or natural love 
and affection, is sufficient in a deed, against all persons but 
creditors and bona fide purchasers; and yet there is no case 
where a personal action has been founded on an executory 
contract, where a consideration was necessary, in which the 
consideration of blood, or natural love and affection, has been 
held sufficient. In such a case, the consideration must be a 
valuable one, for the benefit of the promisor, or to the trouble, 
loss, or prejudice of the promisee. The note here manifested 
a mere intention to give the one thousand dollars. It was 
executory, and the promisor had a locus potnitenita. It was 
an engagement to give, and not a gift. None of the cases 
cited by the plaintiffs^ counsel maintain the position, that be* 
cause a parent, from love and natural affection, engages to 
give his son money, or a chattel, that such a promise can be 
enforced at law. 

Judgment for the defendant 
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might, in hix 
own name, for 
•ccoant of the 
owners, hy a 
valued policy, 
oa which there 
was a total loss, 
and notice of 
abandonment 
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proofs of inter- 
est and loss ; 
bat no adjust- 
ment made : 
Held, that he 
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THIS was an action of assumpsit on a promissory noto, 
against the defendant as endorser. The note was made by 
John Graham fy Co,, dated the 11th of February, 1813, for 
*800l dollars and 23 cents, payable to the defendant or order, 
nine months after date, and endorsed by him to the plaintiffs. 
The defendant pleaded the general issue, and gave notice oi 
a set-off of several sums, and, also, of the further sum of 
11,423 dollars, for a total loss of freight of the schooner Dicky 
insured by the plaintiffs, and of which they had notice, proof, 
&c. The cause was tried at the New -York sittings, in 1815. 

It appeared, that the plaintiffs underwrote a policy of in- 
surance, dated the 11th of J'cirMary, 1813, in the name of 
.the defendant, for the owners of the schooner Fanny, on 
freight, valued at the sum insured, on a voyage from Charles^ 
ton to Nantz, at 50 per cent, premium, to return 10 per cent, 
if the voyage ended without loss. The sum subscribed was 
20,000 dollars, and the note for the premium, with the charge 
of policy, was 10,001 dollars and 25 cents. The risk ended 
safely, and without loss; and on the 28th of May, 1813, an 
adjustment of the return premium was made, and the policy 
canceled, when a new note was made and endorsed by the 
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same parties, for 8,001 dollars and 25 cents, being the balance, 
after deducting the return premium '; the note was dated the 
same day as the original premium note, made payable nine 
months after date, and became due the 13th of November, 
1813, when it was protested for non-payment. 

After the note was proved, and read in evidence, the de- 
fendant, to show a failure of consideration, arising from a 
fraudulent concealment, by the plaintiffs, of their being insol* 
vent at the time they underwrote the policy of insurance, so 
that, had a loss happened, the assured would not have been able 
to recover the amount, introduced a number of witnesses, 
whose testimony it is unnecessary to state. 

The defendant, to support his notice of set-off, then gave in 
evidence a policy of insurance, dated the 11th of February, 
1813, underwritten by the plaintiifs, on the freight of the 
schooner Dick, valued at 20,000 dollttrs, for the defendant, 
for account of the owners, for a voyage at and from New- York 
to Bourdeaux, at a premium of 30 per cent., to return two and 
a half per cent, if the risk ended without loss, the sum sub- 
scribed by the plaintiffs being 11,428 dollars. *It was proved, 
that the Dick sailed'^ on the voyage insured, and was totally 
lost by British capture. The defendant, at the same time, 
gave his note for the premium, being »3l,429 dollars and 65 cents, 
which remained unpaid. It appeared, that the defendant, and 
WiUiam Minugk and Johi Minugh, were the owners of the 
Dick; and it was admitted, that tne defendant had duly aban- 
doned to the plaintiffs, and exhibited to them the usual proofs 
of interest and loss on the 13th of Mai/, 1813. 

A verdict was taken for the plaintifl*, subject to the opinion 
of the court on a case containing the facts above stated. 

There were /our suits brought by the same plaintiffs, on two 
notes given for the premiums on two policies of insurance : Two 
suits on the note above-mentioned, one against John Graham 
fy Co, as makers, and Black as endorser : and two suits on the 
other notC; dated 11th February, 1813, for 3,734 dollars and 
49 cents, made by Black, payable nine months after date to 
John Graham fy Co., and endorsed by them. 

The case was argued in May term, 1819, by T. A. Emmet 
and S. Jones, jun, for the plaintiffs, and Griffin and Slosson 
for the defendant. 
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For the plaintiffs, it was contended, that the set-off was not 
admissible, and that they were entitled to judgment for the full 
amount of the note, with interest. But if, however, the set-off 
should be allowed, it could only be in one of the suits ; for 
having been once applied, there must be an end of it. 

Unliquidated damages cannot be set off. (Brotvn v. Cum^ 
ming, 2 Caines^s Rep. 33. Gordon v. Bowne, 2 Johns. Hep. 
150. Lyle v. Clason, 1 Caines^s Rep. 313.) The demands 
in cases of set-off must be certain as well as mutual. In Gor- 
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August, J820. ^f insurance could not be set off. Though the freight was 
valued in this case, it can make no difference in the principle. 
It merely ascertains the amount of the interest of the insured ; 
Black. and leaves all the other questions which may arise on the 
[ • 162 J policy open and undetermined. *The statute goes only to 
cases of mutual debts, ( Colson v. Wehh, 1 £»p. N. F. CaseSy 379, 
380.) such as an action of indebitatus assumpsit would lie for. 
The subject lost, or vessel, belonged to three persons ; and can 
a joint demand of the three owners be set off against a suit on 
the note of one of them ? A joint demand cannot be set off 
against a separate one. In Murray fy Ogden v. The Colum- 
bian Ins, Co. (11 Johns, Rep. 302.) the court decided, that where 
one of several owners of a ship insures the whole of her, or to 
her full value, in his own name, in case of a loss, he can re- 
cover only his aliquot -part or share ; and he must prove the 
quantum of his interest, or he cannot recover any thing. Sup- 
pose all the owners should sue on the policy, could the plain- 
tiffs set off a note given by one of them, for half the amount? 
The present is an attempt to narrow the rule, that joint de- 
mands cannot be set off against a separate suit. The set-off 
must be mutual, and between parties suing in their own rights. 
But the set-off here can only be applied in one of the suits ; 
and if there is more than enough to meet the demand in one 
action, the court, according to the statute, must give judgment 
for the balance in favor of the defendant. The set-off cannot 
be divided and applied to different suits. 

For the defendants, it was contended, that a claim for a total 
loss, on a valued policy, is as certain as a promissory note, or 
any other contract, as to which the party would be always at 
liberty to contest the right of recovery, on the ground of fraud, 
&.C. The amount due is as easily ascertained in the one case 
as in the other ; id certum est quod certum reddi potest. It is 
true, that the total loss must be proved ; so must the defendant 
prove a note which he offers to set off. The court, in Gordon 
V. Bowne, refused to allow the set-off, because the claim was on 
an open policy ; but they thereby impliedly admit, that if it had 
been a valued policy, the set-off might have been allowed. 
The equity and justice of the case is most strongly in favor of 
the right of set-off, as the plaintiffs are notoriously, if not con- 
fessedly, insolvent. But it is objected, that the amount of loss 
[ • 153 ] to be set off is due to the defendant and the other *owners of 
the vessel jointly. The criterion is, who has the right to bring 
the action for the demand. If the defendant has a right to sue 
in his own name, for the demand which he seeks to set off, he 
may set off that demand by way of defence. Now the policy 
is in the name of the defendant, and he has an interest in it. 
He may, therefore, bring an action in his own name, without 
joining the other persons beneficially interested. {Park on 
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£u. 543. 1 Burr. 489.) In Simpson v. Hart, (14 Johns. 
Rep. 63.) the Court of Errors decided, that where A. had 
recovered a judgment against B. and C., for an assault and 
battery, and B. had recovered a judgment against A. for an 
assault and battery, that A.'s judgment might be set off against 
the judgment recovered against him by B. A surviving part- 
ner may set oif a partnership debt, in a suit on a demand 
against him individually. So if a firm be carried on in the 
name of one person, a separate debt due from that person may 
be set off against an action by the partners. (1 Eip. N. P. 
Cases, 47. 5 Term Rep. 493. 6 Term Rep. 582. 2 Term 
Rep. 32. 7 Term Rep, 339. 2 Esp. N. F. Cases, 269. 10 
Jytina. Rtp. 396.) In Parker and others v. Beashy and others, 
(2 Maule and Selwyh's Rep. 423.) the Court of K. B. decided, 
that where brokers effected policies in their own names, on 
account of their principals, and had a lien on the policies, by 
reason of their acceptance of bills drawn on them by their prin- 
cipals, on account of goods consigned to them, and totally lost 
before their arrival, they might set off the los.ses in an action 
brought against them for the premiums, though the losses had 
not been adjusted. (^Koster v. Eason, 2 Maule Sf Selw. Rep. 
112.) A surety is entitled to the same defence as his prin- 
cipal, {Phrtnic Ins. Co. v. Fiquci, 7 Johns. Rep. 183.) 

As to the objection that the set-off can be applied in one of 
the suits only, and that judgment for the balance is to be given 
in favor of the defendant against the plaintiffs ; all the cases 
being before the court, if the set-off is allowed, the court will 
consider it as relating back so as to extinguish the debt prior to 
the suit. It is but one debt, and the parties are sureties for 
each other. The set-otf relates back, as a payment, to the time 
when the right of *set-of!* accrued. (Chitty on Bills, 254. 1 
Str. 515. 1 fVils. 46.) 

Cur. ado. vult. 
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Spencer, Ch. J., delivered the opinion of the court. This 
suit is on a premium note on a policy, underwritten by the 
plaintiffs, on the schooner Fanny, on the 1 1th of February, 1813. 
The insurance was effected by the defendant, for the owners 
of the Fanny, and the voyage ended safely. 

The first objection to the plaintiffs' recovery is, that there was 
a failure of consideration for the note. It has been urged, that 
the company was insolvent when they underwrote the policy, 
and that, therefore, had a loss taken place, the assured would 
have had no indemnity, and that, under these circumstances, it 
was a fraud and imposition on the assured, to assume the risks. 
It appears that the company was much involved when this 
policy was effected ; but the better conclusion is, that, according 
to their ideas of their concerns, they were then solvent. Their 
solvency depended on the event of the risks they had assumed ; 
if they turned out favorably, they Would be solvent. The evi 
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dence will not authorize the conclusion that the company was 
then insolvent, or that their conduct in making the insurance 
was fraudulent. 

The defendant offered to set off the amount of a loss on a 
valued policy, underwritten by the plaintiffs, on the 11th of 
February^ 1813, on the freight of the schooner Dick ; and it 
was proved, that the plaintiffs, at the time last stated, had in- 
sured for the defendant, on account of the owners of the 
schooner Dick, $11,428, valuing the freight at $20,000, at 
a premium of 30 per cent. It was proved, that the Dick sailed 
on the voyage insured, two days afterthe date of the policy, with 
a full cargo, and that, on the 17th of March after, she was 
captured and sent into Plymouth as a prize, war then existing 
between the United States and Great Britain, The Dick was 
owned by the defendant, and WiUiam and John Minugh, The 
defendant made an abandonment, and exhibited the usual 
proofs of interest and loss. 

*Thecaseof Gordon v. Bourne, (2 Johns, Rep, 150.) has been 
relied on as an authority against the set-off That was an 
attempt to set off a loss on an open policy, and Kent, Oh. Jus- 
tice, observed, that the extent of the loss and the extent of the 
interest must always be matter of great uncertainty, until the 
proofs have been exhibited and passed upon by a jury. He 
said it was a contract of indemnity, and nothing could be more 
unliquidated than the amount of such indemnity. The facts in 
the present case are simple and few, and are not calculated to 
produce a perplexed inquiry. The liquidation of damages de- 
pends on the sailing of the vessel with a cargo, and her loss by 
a peril insured against. A set-off here promotes justice, and 
prevents litigation ; and no case can come before the court, in 
which the injustice of denying the set-off would be more 
glaring. 

It cannot be seriously doubted that the defendant alone could 
sustain a suit for the loss. It was an insurance for him, on ac- 
count of the owners of the schooner. The contract is between 
these parties ; and although all the owners might unite in a 
suit, the defendant is competent to sue alone. Were it ne- 
cessary for the defendant to prove the extent of his interest, 
he could not alone maintain the suit, but this not being ne- 
cessary in a valued policy, he can sue alone ; and then, the 
principle applies, that if the legal or equitable claims or lia- 
bilities become vested in one person, they may be set off against 
separate demands, and so vice versa. 

The case of Parker and others v. Beasely fy Bell (2 MauL 
fy Sel. 423.) is a strong authority for the defendant, on both 
points. The defendants were sued for premiums of insurance, 
and, at the trial, offered to set off the losses on two policies of 
insurance underwritten by the bankrupt, whose assignees the 
plaintiffs were. The defendants effected the policies in their 
own names ; but persons resident in this country were propri- 
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etors, in different proportions, of the cargo. Lord MUnhorough ALBANY, 
(and the other judges concurred) decided, that the policies ^°^*^' *^^- 
being effected in the name of the brokers, on account of other 
persons, the brokers could maintain an action in their own 
names, if they had any lien on the policies ; and, by subscribing 
to policies in their own *names, the underwriters had consented, 
that they might stand in the character and situation of princi- 
pals. Here, the defendant has a lien on the policy, independ- 
ent of his interest ; he gave his note for the premium. In the 
case lost cited, it was not objected, that the loss on the policy 
could not be set off; but it was agreed on all hands, that it 
could be done, if the defendants had a right to avail themselves 
of the policy. We are of opinion, therefore, that there must 
be judgment for the defendant, for the excess of the loss over 
the amount of the note on which this action is brought. 

WooDwoRTH, J., was not on the bench when the cause was 
argued. 

Judgment for the defendant, (a) 



{a) In Bamford y. Harris^ tried before Lord EUenbormighy (1 Starkie's Jf. P, 
Rep, 343.) it was decided, that where, by the custom of the hat trade, the 
amount of the injury sustained by the hats in the process of dying, is deducted 
from the charge for dyeing, the defendants nii^ht, in an action against him by 
the dyer, set off his claim for the damage in the dyeing, though there was no 
notice of the set-off, and though the amount of the damage had not been pre- 
Tiously ascertained or adjusted. In Barker v. Langhanif (Q Taunt. 519.) though 
Gibks, Ch. J., seemed inclined not to allow an insurance oroker to set off a loss 
on a policy of insurance, effected in liis own name, as agent merely, against 
an action brought by the assignees of the insurer, a banJirupt, for premiums ; yet 
he appears to have entertained no doubt, that if the suit had been against the 
assured, or the original debtor himself, the claim of a total loss on a policy of 
insurance, underwritten bj the plaintiff, might be made. 

Though Kent, Ch. J., m Gordon v. Bovmef says, that the words mutual debts 
in the Lnglish statute, (2 Geji. II. ch. 22. s. 13.) and the words of the act of the 
30th of March, 1801, (sess. 24. ch. 90.) ** dealing together,'' and being " indebted to 
each other," are of the same import, and that the Efigliah decisions, upon the 
construction of their statute, are, therefore, to be applied to the construction of 
our act; yet, in the late revised act, passed the 5th of Aprils 1813, (1 JV. R. L. 
515. sess. 3G. ch. 56. 'Vide 2 Reo. Stat. 354.) where the words are, <* if two or 
more persons dealing together, be indebted to each other, or have demands 
arising on contract or credits against each oUier" <&c., the legislature must have 
iateuded, by these additional words introduced, to have given a greater exten- 
sion to the law of set-off \ or, at least, to remove any doubts which may have 
existed as to cases being within tiie meaning of the former act, or of the English 
statute, according to the settled construction of it. (Jhincan v. Lyon, 3 Johns, 
Oi, Rep. 351. 360. 573. 575.) They have a broader meaning than the words 
mutual credit, used in the statute of 5 Geo. II. ch. 30. s. 28. in regard to bank- 
rupts, and in our insolvent act (Sess. 36. ch. 98. s. 20. 1 J^. R, L. 469.) 2 Ren, 
Statutes, 2SA. 
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TROVER for 7,500 bushels of salt, tried before Mr. Justice J^ "^JJJJ 
Van Ness, at the New-York sittings, in December , 1816. jbr^lhe fre^ 
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ALBANY. From the evidence stated in the case, it appeared that, on 
^^JllJJ^J^ the 1 Uh of Jii/y, 1815, Clark ^ Ingersoll, and Luther Bingham, 

chaholer entered into a written agreement with the defendant, by which 
V- they agreed to put on board the ship Carrier y at Turh*$ Island, 

fifteen thousand bushels of salt, or as much as the ship could 
grown out of the Carry, at the freight of 35 cents per bushel, 500 dollars to 
III!IPci^"^not ^ P^'^ '" advance, and the balance in three equal payments, at 
exist where the 30, 60, and 90 days, from the arrival of the vessel at quaran- 
ihdr^'***mce^ ^'"®' '" NeW'Yorh: and C fy L and B. agreed to receive the 
incut,rcfl^cd Salt, in fifteen days after the arrival of the vessel at the dock, 
mLncl^ofp'^v'^. in the port o( New- York, The Jive hundred dollars were paid 
mg the freight, to the defendant in adv;lnce. The master of the Carrier ex 
wi^'thle^'cargo ^<^^^^^ » *>'" «>f ^^ding, dated in 7Wfc'« Hand, the 6th of No 
M to be dehv- vember, 1815, for ten thousand nine hundred and forty-seven 
Sme^ied hi? bushels of salt, to be delivered at New -York, to Luther Bing- 
the payment of ham, or his assigns, " he or they paying freight for the same as 
the^freighi.^ P®r agreement." This bill of lading was endorsed by Bingham 
property in to the plaintiffs ; the endorsement was dated November 24thy 
dj*^ bill Sf fad! 1S15, but thcrc was contradictory evidence as to the time of 
ing, and an as- thc assignment* From the entries in the books of tj^e plain- 
otf*S*/«2, ^*ffs> ^^ ^^'^"J ^^ ^^^ evidence of some of the witnesses, it must 
aiid for a fair have bccn in December, and some time between the fifth and 
ThX^h^'SiTas. twentieth day of that month. A witness for the plaintifis tes- 
Rigiiment be tificd, that they had purchased of Bingham six thousand bush- 
'/'•^i^ftV^*' els of salt, about the 26th of November, *when they paid him 
Lrivai of the ^ '^^^ dollars in advance. The vessel arrived the 22d of 
goocU in port: November, ldl5. Clark Sf Ingersoll, who were to have one 
and where the jjj^]f ^f ^jjg ^u received five thousand bushels, which was 

viip owner, not i i i/« i » i • i i i 

having a lien more than half, as the cargo turned out only eight thousand 

wW**the**^'!u ^'ght hundred and eighty bushels; Bingham had given an 

at auction to ordcr ou the captain, in favor of Wm. Dodge fy Sons, for two 

wa^hdii^o he thousand bushels, which was accepted by the master, on tlie 

a conversion 29th of November, a part delivered on the 1st of December, and 

Jhai****^*"'trover ^'^^ rcsiduc bctwccn the 11th and 14th; the delivery having 

would lie at the been interrupted by a seizing of the vessel, on the 2d of De- 

Snto^whonuhe ^^'"^<^'"j undcr a bottomry bond, which was paid on the 5th of 

i>;ii of iadi««r December, Thc defendant resided at Hartford, in Connecticut, 

was asiipied. ^^ ^^^^^ ^^ jy^^. York on the 4th or 5th of December. There 

was some contrariety of testimony as to the time when the 

plaintiffs presented the bill of lading, and demanded the salt. 

The weight of evidence was, that a demand was made of si x 

thousand bushels of salt, of the measurer on board of the ves^ 

sel, on the 9th of December, and of the mate, the captain being 

absent, and refused. After the delivery of the salt to C fy I. 

and to D,, being seven thousand bushels, Clark fy Ingersoll 

directed the agent of the defendant to retain the residue of 

the cargo for the payment of the freight, which, according to 

the agreoment, amounted to 3,108 dollars. The residue of the 

salt was sold at auction, and produced 1,179 dollars and 45 

cents ; it was purchased by the agent of the defendant for his 
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account. One of the witnesses testified, that a demand of the 
salt was made by the plaintiffs, from the defendant, about two 
days after the arrival of the vessel, which was refused ; the de- 
fendant saying that C. ^ /. were insolvent, and Bingham a 
bankrupt, and that he would not deliver the salt, unless the 
freight was paid or secured to him, and that the plaintiffs de- 
clined paying or securing the freight. The assignment of the 
bill of lading to the plaintiffs was absolute, and for a full con- 
sideration. William Clark, one of the firm of Clark ^ Inger- 
sod, was offered as a witness by the defendant, but he was re- 
jected by the judge. It appeared that Bingham^s notes were 
protested at the bank, for non-payment, on the 24th of No- 
vember, and his bonds at the custom-house were unpaid. 

*The judge charged th« jury : 1. That, admitting the insol- 
vency of Bingham, the defendant, under his agreement, had 
no lien on the cargo for the payment or security of the freight ; 
2. That the defendant's remedy was good against C. fy L, who 
did not appear to be insolvent : 3. That the property having 
passed by the assignment of the bill of lading, the plaintiffs 
were entitled to recover : 4. That the only question was as to the 
quantity; and^ fts Bingham^ s part was only claimed, if the en- 
dorsement of the bill of lading was made at any time before 
the 8th of December, the plaintiffs had a right to recover B,^s 
share, unless they had consented to the delivery of the salt to 
Dydge : 5. That the demand by the plaintiffs, on the 9th of 
December, was sufficient; and the captain was not then on 
board. Admitting that the defendant was not in New- York 
until the 4th of December, which he thought was established 
by the testimony, yet the circumstances would justify an in- 
ference of a demand made after that time of the defendant. 
The jury found a verdict for the plaintiff, for the 1,890 bushels 
of salt, viz : 1,519 dollars and 34 cents. 

A motion was made to set aside the verdict, and for a new 
trial. 
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Hoffman, for the defendant. 1. The endorsement of the bill 
of lading having been made after the vessel had arrived in port, 
and when there might have been an actual delivery of the salt, 
did not transfer the property to the plaintiffs. The endorse- 
ment or transfer of a bill of lading merely passes the property 
in goods at sea, when there can be no actual delivery of them. 
Such an assignment transfers only an equitable right of posses- 
sion ; and the assignee must get the actual possession of the 
goods, as soon as possible. The principles of law on this sub- 
ject are clearly laid down by Mr. Justice Buller, in the opinion 
delivered by him in the case of Lickbarroio v. Mason, in the 
House of Lords. (6 East, 21. in note.) 

2. The defendant was not bound to deliver the salt, until 
the freight was paid, or secured to him. To maintain trover, 
the plaintiffs must show an absolute legal property in the goods. 
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If there was any conversion at all by the defendant, *it waw 
before the assignment of the bill of lading, which merely trans- 
ferred a right of action. The assignment was not, in ikct, 
made before the 19th of December ; for there was no consider- 
ation paid before that time. But, admitting that the assign- 
ment transferred the right of property, it must be subject to 
all legal claims against the assignor, in respect to the property. 
When the original agreement was made, C. fy I. and B. were 
solvent ; but when the goods arrived, B, was insolvent, and 
that fact was known to the plaintiffs when they took the bill 
of lading. The plaintiffs, therefore, can stand in no better 
situation than B, himself would have done ; and he would 
never be allowed to take the goods out of the possession of 
the ship owner, without paying the freight. (Hutton v. Bragg, 
2 Marsh. Rep, 339.) The agreement contemplates the sol- 
vency of C. ^ /. and B, ; and the doctrine as to the right of 
stoppage in transitu, may be applied in this case. Though 
there was an agreement on the part of the owners of the goods, 
that they would receive them in fifteen days after the arrival 
of the vessel at the dock, yet there is no contract on the part 
of the defendant that he would, at all events, deliver them 
within that time. The master, or ship owner, is not bound to 
part with his Ken on the goods, unless there is an express 
stipulation to that effect. 

3. C. fy I. and J5., who were joint owners of the cargo, di- 
rected the residue to be sold for the payment of the freight. 
Now, if the transfer of the bill of lading was subsequent to this 
direction, there is an end of the case. 

4. The endorsement of the bill of lading was fraudulent. 
It was antedated, and was not made until after the sale or 
conversion. (Here the counsel discussed the evidence in the 
case.) 

5. There was not evidence of a sufficient demand and re 
fusal. The only demand was on the 9th of December, and 
that made of a measurer, an officer of the custom-house, with- 
out showing any paper or permit. The demand should have 
been made of the master, or of the defendant, who was then 
in the city. The mate is not the agent of the owner. The 
measurer has no power to deliver, without an order or permit 
from the custom-house. 

*6. Clark was a competent witness, as he stood indifferent 
between the parties. 

JVelU, contra. Whether the assignment of the bill of lading 
transferred the property in the goods or not, is immaterial in 
the present case, as here was an actual and bona fide sale of 
the property to the plaintiffs, independent of the transfer of 
the bill of lading. If there was an absolute sale, the plaintiffs 
have a sufficient right of property to maintain trover. But, 
ever since the case of Lickbarrow v. Mason^ it has been the 
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sjsttled law, that a bill of lading is transferable like a promisso- Albany, 
ry note ; and when endorsed, bo7ia fide, transfers the legal .^^J^ll^J^j^^ 
title to the goods. Not an exception to this rule has been cuandi.kr 
shown. In Judah v. Kemp, (2 Johns, Cases, 411.) there was n^^^g. 
an assignment of the bill of lading after the arrival of the goods ; 
yet the distinction which has been suggested did not occur to 
the counsel, or the court, in that case. The true time of the 
endorsement of the bill of lading was a matter of fact for the 
jury to decide, and they have decided upon it. In Holling- 
worth V. Napier, (3 Caincs^s Rfjp, 182.) where the vendee had 
a bill of parcels, and an order from the vendor, on the store- 
keeper, for the delivery of the goods to him, this was held a 
sufficient delivery to destroy the right of stoppage in transitu, as 
against the bona fide purchaser, for a valuable consideration. 
Bingham was the sole consignee of the cargo of salt. He had 
a legal title to the whole ; but the plaintiffs claim only the 
half belonging to B. If the plaintiffs are entitled to recover at 
all. they have recovered the least possible quantity. 

The only question in the cause is, as to the right of the de- 
fendant to retain the goods until his freight is paid. This 
right grows out of the usage of trade, and is created by law ; 
but when the parties make a special agreement for the pay- 
ment of freight, no legal Hen exists. The contract shows that 
the freight was not to be paid until long after the delivery of 
the goods. 

Spencer, Ch. J. We are satisfied that there was no lien 
in this case. 

*Hofffnan, But the insolvency intervening materially alters [ * 162 J 
the case. 

fVeUs. But the parties should have provided against the 
contingency of insolvency. If they have not, they can look 
only to the personal responsibility of the shippers. Third 
persons are not to be affected by that circumstance. But 
there is no evidence of the insolvency of C, &f L, and not very 
clear proof that B. had become insolvent, though he may have 
been in failing circumstances. As to the sufficiency of the 
demand, the salt was in the actual course of delivery, and the 
demand was necessarily made on board of the vessel, and of 
the person who had charge of the vessel, and the special cus- 
tody of the property, in the absence of the master, and whose 
peculiar duty it was to see to the delivery of the cargo. Be- 
sides, the defendant merely claimed to retain for freight ; he 
made no objection to the want of authority in the plaintiffs to 
receive the salt. 

Clark was clearly an incompetent witness ; he was inter- 
ested with /. in the original adventure, and C. Sf L had made 
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Af.BANY, themselves liable for the wiiole freight; C. was interested, 
August^^ therefore, to diminish the amount of that liability. 




Spencer, Ch. J., delivered the opinion of the court. 1. The 
defendant had no lien on the salt for the freight. By the 
charter-party, 500 dollars was to be paid immediately, and it was 
paid. The balance of the freight was to be paid in three equal 
payments, at thirty, sixty, and ninety days from the arrival of 
the vessel at quarantine in the port oi New -York; and Clark, 
lagersotl and Bingham, the owners of the salt, stipulated to 
receive the salt in fifteen days after the arrival of the vessel at 
the dock in New -York. The right to retain the cargo for the 
freight has grown out of the usage of trade, and it does not 
. exist, nor can it be enforced, when the parties have expressly 
regulated the time and manner of paying freight, by stipula- 
tions in a charter-party, and especially, if the cargo is delivera- 
ble before the arrival of the periods of payment. Such an 
f • 163 ] agreement is an express renunciation *of the right to insist on 
freight before the cargo is delivered. {Com. oii Contracts, 359, 
360. Doug. 104. Abbot, 228. 259.) It is very manifest, in this 
case, that the defendant meant to waive the right of lien. 

2. Had the plaintiffs a legal title to any portion of the salt ? 

It cannot admit of a doubt that the assignment of the bill 
of lading, bona fide, and for a fair consideration, will vest the 
legal interest of the consignee in the assignee, although the 
assignment be made after the arrival of the goods. Such as- 
signment amounts to a sale and delivery, and cannot be im- 
peached by the carrier of the goods, who has no lien on them, 
nor any interest in questioning the validity of the transaction. 
The evidence in the case furnishes full proof of an adequate 
consideration for the assignment of the bill of lading, although 
it remains very doubtful when, in point of fact, the assign- 
ment was made. The plaintiffs have recovered only for 1880 
bushels of salt, and have thus affirmed the delivery to Clark 
fy IngersoH of 5000 bushels, and to Dodge of 2000 bushels, 
OS a legal delivery, and have only made the defendant answer- 
able for what remained. It is not then material to inquire on 
what particular day the bill of lading was assigned. That it 
was assigned some time in December, 1815, cannot be contro- 
verted. 

If the defendant had not a right to retain the cargo for the 
freight, on what ground can he be justified in doing it? It is 
alleged that Kiml)erly, the defendant's agent, proved that he 
was directed by Clark fy Ingersoll to retain and sell the residue 
of the cargo for the payment of the freight. It appears that 
Clark Sf Ingersoll and Bingham entered into the charter-party 
as parties of the one part, with the defendant. The whole 
cargo was consigned to Bingham alone. He was, therefore, 
the ostensible and legal owner. It is, however, shown, that 
Clark fy Ingersoll were entitled to one half of the cargo, and 
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they took more than their proportion. This was a surrender Albany, 
of their interests ; and they had no right or authority to direct ^^^^!^^j!^^ 
BinghanCs part of the cargo to be sold. The sale itself amount- the People 
ed to a conversion ; and if it remained doubtful whether there „ "' 

I* f A NT) ft' Mil 

had been a legal demand of the salt whilst it was on board 

the vessel, the act of sending the ♦salt to auction, which is [ * 164 J 

certainly chargeable on the defendant, would be a conversion ; 

and, at that time, the plaintiffs indisputably had a legal right 



to the salt. 



Motion denied. 



The People against Daniel Flanders. 

The Same against Samuel Hauy. 

THE prisoners were indicted, tried, and convicted, at the Foryinradeed 
last Court of Oyer and Terminer and Gaol Delivery, in Reus- t^ll^^'l^ui 
selaer county, for the forgery of a deed of land, described as in the MUsaun 
situated in the territory of Missouri north. The presiding an^e7' s*iatl" 
judge considering the cases proper for the consideration of the \» .an oflence 
court, no judgments were given, and the prisoners and the [lllllishibUj ull^ 
records of conviction were, accordingly, brought up to this dir the acu u* 
court. ■ i^n/'X 

daring ihe pun- 

Cflrfy, for the prisoners. By the act to prevent forgery^ (I N. cnmS? (i N 
R, L. 405. sess, 36. ch. 44.) and the act declaring the punish- i^- ^ 406, 408 
mentfor certain crimes, (5655. '36. cA. 27. s, 4\. N. R. L. 408.) gtm^sT'"' 
every person who shall be duly convicted of falsely making, 
altering, forging, or counterfeiting any deed affecting the title 
to real estate, with intention to defraud any person, or body 
politic or corporate whatsoever, or of uttering and publishing, 
as true, any false, altered, forged or counterfeited deed, affect- 
ing the title to real estate, with intention to defraud any per- 
son, or body politic or corporate whatsoever, knowing the 
same to be folse, altered, forged, or counterfeited, shall be pun- 
ished with imprisonment for life in the state prison, or for such 
term as the court may, in their discretion, deem proper. These 
statutes must be deemed to have been passed for the protec- 
tion of titles to lands in this state. Our legislature have no 
jurisdiction or authority as to lands in other states. Although 
there are no words in *thesc statutes expressly confining their [ * 165 ] 
operation to the forging of deeds affecting titles to lands in 
this state, yet that is the natural and necessary implication, 
unless otherwise expressed. The statute of 5 Eliz, c, 14. as 
to forging deeds, has been adjudged not to extend to the for- 
ging a lease or deed of lands in Ireland, (1 Hawky cL 70. a, 
20. 2 Hah, P. G. 684. East, C. L. 921. 3 Leo. 170.) 
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ALBANY, STManus, (D. A,) contra. Forgery, like other crimes, mus 
August, 1820. j^ ^jpj^j ^^here the crime is committed. If a person in Masta- 
TuK People chmetts^forges a deed for lands in this state, he cannot be punish- 
V- ed at all, if the doctrine contended for by the prisoners' coun- 

sel is to prevail. It is immaterial where the lands are ; the 
essence of the offence is the fraud attempted to be practised 
within this state, and upon our own citizens. The relation 
existing between the different states is very different from that 
which existed between England and Ireland at the time when 
the case in Leonard was decided. 

Spencer, Ch. J., delivered the opinion of the court. The 
question presented by the record is this, whether, as the lands 
in relation to which the forgery has been committed, are with- 
out this state, the offence is within the statute to prevent for- 
gery and counterfeiting. {\ R, L, 404. 2 Rev, Stat. 670.) 
The statute, so far as relates to this offence enacts, that if 
any person shall falsely make, alter, forge or counterfeit any 
deed or writing scaled, with intention to defraud any person, 
or body politic or corporate whatsoever, or shall utter and pub- 
lish the same as true, knowing the same to be false, altered, 
forged and counterfeited, then every such person, being thereof 
convicted according to the due course of law, shall be 
deemed guilty of felony. The act declaring the punishment 
of certain crimes, (\ R, L. 408. % Rev. Stat. 670.) author- 
izes the punishment for such offences. 

The prisoners' counsel have referred us to 3d Leonard, 170. 
as an authority, that the offence is not within the statute. In 
that case, a complaint was .made to the star chamber that a 
lease of lands in Ireland had been forged, and a reference was 
made to the two chief justices of the points of law arising in 
the case. They reported it as their opinion, that it was not 
[ * 166 ] a forgery within the statute of 5th Eliz, ch, 14. That *statuto 
is general, and includes any false deed, charter or writing sealed. 
Easty (2 C. L. 921.) in noticing that case, says, " The forgery 
of a lease of lands in Ireland is said not to be within this 
statute, but punishable as a misdemeanor at common law. 
Hawkins (ch. 70. s. 20.) merely states the position, and re- 
fers to the case in Leonard. No other case is to be found ; 
at least, neither the researches of the counsel, nor of the 
court, have discovered any other, affirming or denying the 
principle. We cannot recognize the authority of the case in 
Leonard; neither the character of the court in which the 
question originated, nor the manner adopted to ascertain the 
law, by a reference to two of the judges, before whom no ar- 
gument took place, as we are informed by the reporter, are en- 
titled to our respect. The essence of the crime of forgery 
consists in the intention to defmud a person. Thus, it has 
been held to be forgery to antedate a deed by the person who 
executes it, with the fraudulent intention that such antedated 
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deed shall take preference of another deed of the same lands 
actually first executed. So, also, it has been held to be for* 
gcry to erase the description of the lands conveyed, and insert 
other lands conveyed to another person, subsequently to 
tiie first deed, with intention to defraud such person. In 
these cases, the forgery consists altogether in the fraud at- 
tempted to be effected ; for it is perfectly innocent to ante- 
date a deed, or to alter it with the consent of the grantee, if 
no other person be affected, or injured thereby. Chitty (C L. 
vol. 3. 799.) says, the mere imitation of another's writing, the 
assumption of a name, or the alteration of a written instrument, 
when no person can be injured, do not come within the defi- 
nition of the offence. How, then, can it be material, where the 
lands lie, if the act of forgery, and the existence of the fraudu- 
lent intention, both concur and happen within the state ? Most 
clearly, the prisoners have committed no offence cognizable by 
the laws of Missouri ; the corpus delicti is here, and hero the 
prisoners are punishable, or no where. It seems to me that 
the admission that the offence may be punished as a misde- 
meanor here, yields the whole question. It can only be pun 
ished as an offence against our laws ; and if it can be noticed 
at all, we must notice it as a forgery. The ♦forgery of bank 
bills issued by the banks of other states, when they are forged, 
or uttered, within this state, scienter, have been punished as 
offences within our statute, for a series of years, and without 
any doubt of our right t(f do so. The statute, with regard to 
these offences, contains the same general words. We have 
considered these offences, when committed here, as punishable 
under the statute, on the sole ground, that they were frauds 
upon our own citizens ; and we perceive no difference in prin- 
ciple between the present case and such forgeries. In every 
view in which the case can be put, we are satisfied that, inas- 
much as the fact of forgery was committed here, with the in- 
tention charged, to defraud a citizen of this state, it is imma- 
terial that the lands intended to be conveyed by the forged 
deed were situate without the state. 



ALBANY, 

August, 18S0. 

MrKKi 

V. 

Palmkr 



[•167] 



Judgment accordingly, (a) 

(a) Hauy was fentenced to the state prison for 14 yean, and FUmdtn for 
even years. 



Myers against J. D. Palmer and L. Palmer. 

THIS was an action of assumpsit, brought by the plaintiff, '^^ pjamtiff 
as endorsee, against the defendants, as first endorsers of a d^^l!!ilui dnd 
promissory note, made by Parley Rice, dated the 2d of March, ^••.*« *«n'J ''i™ 
1819, for 4,000 dollars, payable sixty days after date, to the anoie"fwTooo 
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ALBANY, defendants, or order. The note was also endorsed by Robert 
^^^^^^^i^ Dingee. At the trial, before Mr. Ch. Justice Spencer, at the 
Mtkrs Dutchess circuit, in August, 1819, the defendants called Din- 
^' gee, the second endorser, as a witness, who was objected to, but 

the objection was overruled by the judge. He testified, that 
doUars, for the th© plaintiff and Rice applied to the witness to endorse a note 
uTg^'^Hey'^for for 2,000 dollars, to enable the plaintiff to raise money for his 
dlui f*^^**?"*,**" o**^n accommodation. The witness, at first, declined ; but the 
^piaiiiiifT; aod plaintiff told the witness that, if he would endorse the note, 
[ * 168 ] the defendants would also endorse "^it; after much con versa- 
il 7"r *f^w ^^" ^"^ persuasion, the witness and the defendants agreed, 
imike a'noic for without any Consideration, to lend the plaintiff . their names, by 
w^bic*^io"Te ^"d^"^'^ ^ "o^® ^^ ^ drawn by Rice for 2,000 dollars. Tliey 
defendant?, lo accordingly endorsed their names upon a blank paper, and de- 
lhem^*ll^**the **^®''®^ "* ^^ •'• ^- P<^f^^r, to havc it filled up with a note for 
defeiidajiis, ac- 2,000 dollars. The plaintiff, without the privity or consent of 
coniiiifiiy, CM- the endorsers, persuaded Rice to draw the note for 4,000 dol- 
paper, which lars. /c., the maker, was also called as a witness, and was object- 
whhoui*^'"*"^i£ ®^ *^ » ^^^ ^^^ objection being overruled, he testified to the same 
privity or con- facts. Several other witnesses were, also, produced on the 
d!^se«,procu?l P*^"^ ^^ ^^^ defendants. The plaintiff submitted to a nonsuit, 
eti R. to fill up with Icave to move the court to set it aside, upon a case to be 

with a note for ^ade. 

four thousand — -, • • i • • i 

doiiai-s : Held, 1 he cause was submitted to the court without argument, upon 
iequem ciido"i^ ^ Statement of the points and authorities. 

er, and the 

^mpient^iu ^^^ Curiam, It is not objected that the witnesses were in- 
nessos to prove Competent, on the ground of interest ; but it is insisted that 
fiiHn'^up of Ihe ^'*" *^® comos within the rule established in Halter v. Shelly, 
noto (1 Term Rep, 296.) and which has been adopted by this court ; 

(H^inton v. Saidler, 3 Johns. Cases, 185. Coleman v. fVise, 2 
Johns, Rep, 165. Baker v. Arnold, 1 Caines^s Rep, 258. 
WoodhuU V. Holmes, 10 Johns. Rep. 231. Skilding and another 
V. Warren, 15 Johns, Rep, 270.) to wit, that the party to a 
promissory note, as maker or endorser, shall not be admitted 
to impeach the original validity of the note to which they have 
given currency. It would, however, be a misapplication and 
abuse of this rule to extend it to this case. The reason and 
policy of the rule is, to guard and protect bona fide holders of 
negotiable paper, which they have honestly received in the 
usual course of business Here the party who asks the benefit 
of that rule is the very person who committed the fraud in 
the inception of the note, which is now relied on by the 
defendants to annul the contract. The nonsuit ought to be 
confirmed. 

Judgment of nonsuit, (a) 

(a) Vid« Mann r, Swann, 14 Johns. Rep, 270. HubUy r Brown, 16 Johns. 
R^. 7a Pow$U Y, Wuters, 17 Johns, Rep, 176. 
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ALBANY. 

August, 1826. 

*A. Champlin against T. C. Butler. champlw 

V. 
BOTLKH. 

ASSUMPSIT on a quantum meruit, for the wages of the in an actkm 
plaintiff, as master *of the ship Lion, on a voyage from New- ^f^^^^^ "JJJfJJJ 
York to Canton and back to New- York ; and for the wages wages,**'ii^iii3 
of his apprentice during the same voyage. The defendant 35^0^)^'^*"^ 
pleaded non assumpsit, with notice of set-off. The cause was who held aa 
tried at the New- York sittings, in April, 1819, before Mr. Jus- ^^^^ ^ 

tice Yates. well as a 1 '' 



The plaintiff produced a formal and absolute bill of sale of \^ ""[^^ ^Pj 
the ship from Minium ^ Champlin to the defendant, for the name, the do- 
consideration of 30,000 dollars, without date, but which was protc"by ^ 
proved to have been executed about the 20th of December, that the bfliof 
1815 ;— an affidavit made the 22d of December, 1815, by the ^^^T^^^ 
defendant, before the deputy collector of the customs, by as collateral m- 
which he made oath that he was the true and only owner of of?nortrag«!^ 
the said ship ; — ^the register of the ship of the same date, a mon/nai^et 
stating the defendant to be the sole owner ; — the usual letter ^sscssiou*' k 
of instructions from the defendant, as owner, to the plaintiff as liable to' ttm 
master, when about to sail on the voyage, dated December 20, JJ^cY/ i? tto 
1815; — also, a letter dated February 24, 1817, from the de- voyage be p«r- 
fendant to the plaintiff, on the arrival of the ship off the port b*iSf Jj {}JJ 
of New 'York, on her rq^urn from Canton, directing in what mortgaffec. 
manner he should report the ship and cargo in his manifest. mc^icV nSde*!! 
The plaintiff also proved, that he had performed the voyage as special agre^ 
master of the ship ; that, previous to the voyage to Canton, she wages" ith A" 
was owned by Minturn fy Champlin, and had arrived from the real owner 
Gottenburgh, under the command of the plaintiff, who took gl^j "^Jflf*^! 
charge as master for the voyage to Canton on the 23d of No- knowledge of » 
vember, 1815 ; and on the 20th o{ December, 1815, signed the mvlT belwm 
following contract: *'I have this day agreed with Minturn fy J/, and the de- 
Champlin to take charge of *the ship Lion, as master, for one ^"V*#'i7q 1 
hundred dollars a month, and seven tons privilege." had no intcm 

The defendant offered to prove, by parol, that the bill of sale »" the voym, 
from M. ^' C to him was intended merely as a mortgage, hii* "Iiame *?o 
The evidence was objected to, but admitted by the judge, re- <^o*;c»" *h« 
servinfy the question for the court. The witness testified, that x^Zlt'^ M., 
the bill of sale, though absolute in terms, was intended to be a and without re- 
security merely, by way of mortgage, to the defendant, for re- frciyht%profii[ 
sponsibilities he had entered into for M. fy C to a large Ij'^/'^*^^^ 
amount, particularly as surety for them on bonds at the cus- hfs specSj ? 
tom-house, and for advances made to M fy C That Af. ^ ffrccmcnt, and 
C being in embarrassed circumstances, the ship was fitted out it, and sue Um 
for the voyage, and the arrangement entered into with the de- <*«fcndaai m 
fendant, in the expectation of relieving themselves from their ^^bei« then 
difficulties ; and, also, to prevent the ship and cargo from being j^^J^ i*?**^ 
attached by creditors in foreign ports; that the defendant had ^^la^ied^a^ 
no interest in the ship or cargo, either as to profit or loss, *"®»»* •^ 
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which might accrue on the voyage ; and agreed with AT. fy C. 

that tliey should have the exclusive control of the sliip for the 
iTiiiMPuT^ voyage, and they put on board 110,000 dollars, to purchase a 
i» !' ^«'^rgo, on their own account, wliich were shipped in the name 

of the defendant ; that M. fy C, wrote the letter of instructions 
mmic of com- to the plaintiff, which was signed by tlie defendant, who had 
iTn-ici's iJ»e policies of insurance effected on the ship and cargo, for whom* 
ijnrty remWmg socvcr it might conccm, and gave his notes for the premium, 
cannot '^walve That the plaintiff, before he sailed, was fully informed of the 
Uic coniraci, arrangements between M. fy C. and the defendant, for cover- 
action^^for a iug tlie vcsscl and cargo by the defendant's name ; and that M. 
fuantum me- g. Q^ owned the carffo, and had paid all the advances for the 

nil/, on an un- ^i . , ^ °i ,' .1^1 1 ■ • 

pKed Bsnimp- ship, and wcrc to pay the seamen s wages ; that when the ship 

^^- <**) sailed from Sandy Hook, on her voyage out, the plaintiff, as 

ia) Vide vofdt "^^ster, gavc an order on M. Sf C. to pay the pilotage, which 

vRiwartu, 19 was accordingly paid by them. That, on the return of the ship 

Jewfiiv.ZS&oepi to New 'York, M. Sf C. paid off the crew, and requested the 

5j|^. ^.^"**'* plaintiff to present his bill, which he accordingly gave to them^ 

dated the 1:2th of May, 1917, making them debtors to him for 

the amount. That M. 6f C., on the 13th of May, paid biin 

t • 171 ] 500 dollars, Icavin": a balance due to him of 957 *dollars and 

37 cents, which remained unpaid. That M, fy C, in October 

following, were discharged under the insolvent act. 

The defendant objected, that the plaintiff having shown a 
special agreement for wages, could ^jot recover in this action 9 
on the general count for a quantum meruit ; but the judge re- 
served the question, and directed the jury to find a verdict for 
the whole sum. and they, accordingly, found a verdict for this 
plaintiff for 1,091 dollars and 94 cents, subject to the opinion 
of the court on the whole case, which either party was to bo 
at liberty to turn into a bill of exceptions. 

Anthon, for the plaintiff, contended, 1. That the evidence 
in the case fully proved, that the defendant was the owner of 
the ship ; and that the register itself was conclusive as to that 
fact, in this case. (14 East, 230. 2 Campb. N. P. Bep, 170. 
2 Taunt, Rep, 5. 14 Johns. Rep, 201. 15 Johns, Rep, 303.) 
The defendant cannot be permitted to contradict his own sol- 
emn act and oath. But it will be said that the bill of sale, 
though absolute on the face of it, was, in fact, a mortgage ; but 
after the full evidence of absolute ownership, can the defend- 

* ant prove, by parol, that the transfer was by way of a mortgage ? 

As between the parties, they must be concluded by the written 

' documents, and are not at liberty to gainsay the fact as to the 

defendant being the owner. {Phillips's Evidence, 423. 3 
JVils. 275. 8 Mass, Rep, 517.) In the case of Robinson fy 
others v. M'Donell, (2 Aid, fy Bam, Rep, 136.) which was 
perfectly analogous, it was held that, as between the parties, 
the absolute bill of sale was binding, and that the parol agree 
ment could not be set up in contradiction to it. 2. But, ad 
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mitting the evidence, it shows, that the defendant was a mort- 
gagee in possession, exercising every possible act of ownership 
in relation to the ship; and, as such mortgagee in possession, 
he is liable for the wages of the master and mariners. 

3. The defendant took the ship subject to all existing en- 
cumbrances on her, and to all contracts made by the owners 
and master, previous to the transfer. {Portland Bank v. 
Stubbs, 6 Mass. Rep. 422.) 

D. B. Ogden, contra. If the plaintiff had sued M, and C, 
lie must have brought his action on the express agreement, *or% 
have been nonsuited. He never could recover on the quantum 
meruit. Admitting that the defendant, afterwards, became 
the owner, may he not say to the plaintiff, " You must look to 
M. Sf C, with whom you made your special contract?" Can 
the plaintiflT, then, recover against the defendant on an implied 
assumpsit 1 The law will not imply a promise to pay, against 
the clear and manifest equity of the case. The plaintiff, be- 
fore he entered into his engagement, as master, had full knowl- 
edge of the transaction between M. fy C. and the defendant, and 
that the latter had no interest whatever in the vessel or voyage. 
It would, therefore, be unjust to permit him to recover against 
the defendant. After the voyage, the plaintiff made out his 
bill against M. Sf C, and received a part from them ; and did 
not call on the defendant, until he had parted with the proper- 
ty, and M. fy C. had become insolvent. 

It is true, that, as between the parties themselves, to a writ- 
ten instrument, parol evidence is not admissible to vary it ; 
but this rule does not apply to third persons, where the object 
is to show the true nature of the transaction. 

If the defendant was a mortgagee, he was the legal owner ; 
and his oath, at the custom-house, was not inconsistent with 
the fact. Besides, the oath is merely that he, on 'American 
citizen, and not a subject of any foreign stale, has the property 
in the ship ; not but that some other American citizen may 
also have an interest. 
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T. A. Emmet, in reply, said, that as to the equity of the case, 
the defendant had the vessel as collateral security, and had 
been benefited by the services of the defendant as master. 
Suppose the plaintiff had been guilty of misconduct as master, 
so as to render himself liable to the owner, who would have 
had the right to maintain an action against him ? The de- 
fendant. He ought, then, to compensate him for the services 
which he has faithfully performed. The privity of contract 
between the plaintiff and defendant, is sufficient in law to raise 
the implied assumpsit. The defendant having made oath that 
he was the owner, he ought to be held to all the consequences 
of ownership. 
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•Platt, J., delivered the opinion of the court. I see nothing 
to support the first objection, (as between these parties,) viz. 
that parol evidence should not be allowed, to prove that the 
bill of sale, absolute in terms, was, in &ct, to operate as a 
mortgage merely. But whether the defendant be considered 
as an absolute purchaser, or as a mortgagee in possession, 
would, in my judgment, be immaterial, provided there was an 
actual contract of hiring between him and the plaintifl*; and in 
either case, the relation o( owner and master would exist, so as 
to support the claim of wages, if the voyage was performed for 
the use of the defendant. 

What character the transaction might bear, as between the 
defendant and the creditors of Mintum fy Champlin, whom it 
was intended to deceive, is not now a question. The plaintiff 
was privy to the whole arrangement. He lent himself, through- 
out, as a willing instrument to eifectuate the secret agree- 
ment between Mintum fy Champlin and the defendant. He 
was, in fact, a party to that agreement, and stipulated, in writ- 
ing with Mintum fy Champlin, for his reward, viz. 100 dollars per 
month, and seven tons privilege. That contract shows, that 
he undertook the voyage with a clear understanding, that he 
was to look to them for his wages. It is proved, also, by the 
supercargo, that the plaintiff used his privilege of seven tons, 
in conformity to that agreement. It seems to me, therefore, 
to be utterly inadmissible, that he should now, since the insol- 
vency of his real employers, be permitted to turn round and 
say, '< The defendant was ostensible owner, and, therefore, he 
must pay me wages, although it was known to me that he had 
no interest in the vpyage, and it was expressly agreed, that 
I should look to Mintum fy Champlin for my compensation.'* 

The plaintiff is bound by his express contract, and cannot 
waive it by electing to sue the owner, when it appears, that 
he knew that Mintum fy Champlin were the real shippers, and 
that the defendant merely lent his ship, and his name, to cover 
a voyage for their exclusive benefit, and without any claim for 
freight on his part. 

On the merits, therefore, I think the plaintiff is not entitled 
to recover. But the objection to the form of action seems to 
me, also, to be well founded. Here being an express ^contract 
for a stipulated amount and mode of compensation for the ser- 
vices rendered, viz. *' 100 dollars per month, and seven tons 
privilege," the defendant cannot waive it^ and insist on a 
quantum meruit. 

The defendant is^ therefore, entitled to judgment 
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Judgment for the defendant. 
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EJECTMENT for a farm in Rhinebeck, in the county of a covenant or 
Dutchess^ tried before Mr. Justice Yates, at the Dutchess cir- j'on<i'i«ou, in a 
cuit, in September, 1816. A verdict was taken for the plain- ^ Wx^^^xn 
tiff, by consent, subject to the opinion of the court, on a case e"e/**'^i'jin*" 
containing the following facts : The lessors proved their title, aid'payhig'^S 
by a deed dated the 5th of January, 1790, from Margaret ^^'"'^J^'l^l 
Licingiton, widow of Robert il. Livingston, to Gertrude, the in case ihe los- 
wife of the lessor, Morgan Lewis. S^'^IhouW^bo 

The defendant gave in evidence a lease dated November minded to dis- 
21st, 1805„from the lessors of the plaintiff to John G, Hester, }^^^ ^'^ 
by which the lessors, in consideration of the rents and cove- any pan'ihere- 
nants thereinafter mentioned, to be paifl and kept, &c. on the ^'yj^ \£^. 
part of the lessee, "demised, set, and to form let unto the sor, or his heirs, 
party of the second part, his heirs, executors, administrators Jf^^^el^nipiwn' 
and assigns, all that farm," &c. " To have and to hold the or refusal o/ 
farm, &c. to the party of the second part, his heirs, executors, JjJJ[,'JJf'not ^f} 
administrators and assigns, for ever, to the proper use, benefit without bis 
and behoof of the party of the second part, his heirs, executors, ^^^^ ^"IiSct 
administrators and assigns, during the time aforesaid, yielding his hand and 
and paying therefor, yearly, and every year, unto the parties Jl^^'ivc^y^such 
of the first part, and the survivor of them, and the heirs and sale, with such 
assigns of the said Gertrude, for and during the term hereby paJ^io'iheTll^ 
granted, the yearly rent of eighteen bushels of good merchant- sonheone/eirfA 
able winter wheat, on the *first day of May, yearl/ ; and, also, [ * 175 ] 
yieldin^j, rendering, aud performincf to the said M. and G., or of «be money for 

which ibe Drvni~ 

the survivor of them, &c., one day's work yearly, with a wag- ises were sold ; 
on, sled or plough, and an able man to drive, with horses or ^e** 'i^^ '" *^3J3 
oxen, to perform, as in such case is reasonable ; and that in not keep and 
sukIi manner, and at such time and place yearly, within six P^„5iiibns*A!J* 
miles of the demised premises, as the said M. and G., (&c. the lease' and 
shall, from time to time, appoint and direct: Provided always, **»? f***'® «*f: 

, , *^* , . ,. . , .^ , . , •', ' raised should 

ani these presents are upon this condition, that it the said yearly cease, and bo 

rent, &c. or the one day's work, &c. shall be behind and un- a°jf \!aiici**^'"! 

paid, or unperformed, in part, or in all, for the space of twenty diiionj and 

days next after, &c. or if the party of the second part shall not ^l^^^f^^, 

observe, keep and perform the several articles, covenants and entry for a 

as^reements particularly expressed on his part, to be observed, ^^*„^|g^ ^^ 

&c., that then these presents, and the estate hereby granted, &c. lessormay bring 

are to be void, determine and cease,^^ &c., with a clause of re- ®J^*"^***°iI°^' 

cover posseS' 

entry, and of distress, &c. Then followed the covenants on sion of the 
the part of the lessee, viz.: "That in case the party of the fJ^yllS.**"**^ 
second part, his heirs, executors, administrators and assigns, or 
any of them, shall, at any time hereafter, be minded, and de- 
sirous to dispose of the said farm, land and premises herein be- 
fore demised, or any part thereof, with the appurtenances, 
that then the party aforesaid of the second part, his executors, 
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administrators or assigns, shall and will first offer and give the pre- 
emption, of buying and purchasing the same unto the said M. 
and C, or the survivor of them, &c., and shall not, nor will 
sell the same, but first have leave, under the hand and seal of 
the said M, and G., &c. And on every such sale, so with 
leave as aforesaid obtained, shall pay to the said M. fy, C, &,o. 
a tenth part of the money for which such premises are so sold 
or assigned," &c. 

Hester, the lessee, by an endorsement on the back of the 
lease, dated the 1st of September, 1812, assigned the lease and 
premises to David Wager, without any Ucense from the lessors, 
and without offering the pre-emption or refusal to them, or pay- 
ing them the one tenth of the price of such assignment. 

The defendant then produced receipts to David Wjager, dated 
on the 22d of January, 1813, and of the 19th of July, 1814, 
in full for rent, signed by the reputed agents of the lessors. 
*The defendant offered to prove, that he had paid to Alexan- 
der Thompson, since deceased, and who was in the habit of 
receiving rents for the lessors, the one tenth part of the consid- 
eration money, for the assignment of the lease to Wager ; but 
the judge overruled the evidence. The lessors proved, by the 
agent who ^ve the receipt in 1814, that he was induced to 
settle with D, Wager for the rent, from seeing his name in the 
rent book kept by the former agent of the lessors, but that he 
had never communicated the fact to the lessors, nor did he be- 
lieve that they were acquainted with it ; that the witness had 
never exhibited any account to the lessors, or made any settle- 
ment with them. It was proved that Wager had agreed to sell 
the premises to the defendant for 1150 dollars, part of which 
he had paid ; and that the defendant entered into possession of 
the premises in pursuance of that agreement, though Wager 
retained the lease and assignment until the whole money was 
paid: and in IS 16, the defendant carried the rent wheat to the 
mill of the lessors, with a view to be acknowledged tenant ; but 
the miller refused to accept the wheat. 

This cause was argued in May term, 1818, by /. Emott for 
the plaintiff, and by Oakley for the defendant ; and again, in 
January term last, by jP. A. Livingston and At Lewis for the 
plaintiff, and Oakley {A. G.) for the defendant. 

For the plaintiff, it was contended : 1 . That the lease or in- 
strument under which the defendant claimed title, did not con- 
vey an estate in fee simple, or the highest estate known in the 
law, transferring the whole interest of the grantor to the grantee, 
to be held in absolute demesne as of fee ; but that it was rathci 
a sort of base or qualified fee. That the parties intended to 
establish the relationship of landlord and tenant between them, 
by this indenture, was evident from the language of the instru- 
ment : The words are " demise, set, and to farm let," which 
always denote a tenancy, and not a fee simple absolute ; th« 
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grant is subjected to various reservations : a rent charge, or an- 
nual rent, with a power of distress ; a rent service, or certain 
personal services to bo performed by the grantee ; a right of 
pre-emption on sale ; a tenth of the purchase money on alien- 
ation ; a prohibition *to aliene without license ; and, lastly, an 
agreement between the parties that each and every of these 
reservations shall be a condition, on the failure of which a for- 
feiture shall accrue, and the grdntor have a right of re-entry. 
Here, then, are all the requisites to create a tenancy ; and if u 
tenancy, there must be, if not an actual, at least, a potential re- 
version in the grantor. The only ground for presuming that 
this lease created an estate in fee simple in the first grantee, 
must be the words of inheritance and perpetuity contained in it. 
Now, though these words are essential, in a common law assur- 
ance, to create an estate in fee simple, yet they do not neces- 
sarily, ex vi termini, vest such an interest ; for they may be so 
qualified as to give the deed the effect of letting to farm only. 
There is no valid objection to this species of letting in fee ; and 
that it has existed in England from the earliest times, there can 
be no doubt {Termes de Ley, 384. Co. Ldtt. 143. a. \4S. 6. 
Note, 144. a.— Doug. 627. 2 Co. 64. Cro. Eliz. 605.) Indeed, 
Sir IVilliam Blackstone, (2 BL Comm. 43.) in treating of rents, 
observes, that ^^ a fn-farm renf* " is only letting lands to farm 
in fee simple, if|3tead of the usual method for life or years ;^' 
and he defines it to be '^ a rent charge issuing out of an estate 
in fee, of, at least, one fourth of the value of the lands, at the 
time of its reservation ;" though, as Hargrove observes, the 
quantum of rent is not essential to create a fee-fiirm. But 
whether such estates exist in England or not, is perfectly im- 
material, for it is sufficient for our purpose that they exist here, 
uid have been recognized by various acts of the legislature. (1 
N. R. L. 73. 1 Rev. Stat. 727. sess. 10. ch. 37. s. 2. 27 Hen. 
VIII. c. 10. 1 iV. fl. L. 438. sess. 36. ch. 63. s. 17. 32 Hen. 
VIII. ch. 37.) Leases or grants in fee, reserving rents, have 
been in use in New -York, since the first period of its history 
as an English colony. The act of the 9th of April, 1805, 
(2dth*scss. ch. 98.) is declaratory of the law of this state on the 
subject. It says, ^^ Whereas it has been doubted, whether the 
provisions contained in the act, entitled, ' an act to enable gran- 
tees of reversions to take advantage of the conditions to be 
performed by lessees,' extend to any but assignees of reversions 
dependent on estates for life or years ; and whereas leases or 
grants in fee, Reserving rents, have long since been in use in 
this state, and to remove all doubts respecting the true con- 
struction of the said act,'^ <&c., it is enacted, '' that all the pro- 
visions of the said act, and the remedies thereby given, shall be 
continued to extend as well to grants or leases in fees reserving 
rents," &c. In Doe v. Carter, (8 Term Rep. 57. 60.) Lord 
Kenyan says, " modus et conventio vincunt legem ; though that 
maxim is to be taken with some qualification. For a grantor, 
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when he conveys an estate in fee cannot annex a condition to 
his grant not to aliene, nor when he conveys an estate tail, a 
condition not to bar the entail. Such restrictions are imposed 
to prevent perpetuities ; but short of that restriction, both par- 
ties to a contract may model it in what manner they please." 
This general doctrine will apply to a lease of this kind, as well 
as to any other. 

At common law, the tendnt could make a feoffment of a 
part, or of the whole of his lands, to be held of himself, there- 
by creating a mesnalti/ between the tenant paravail, and the 
chief lord, to the injury of the latter. To remedy this mis- 
chief, it was declared by the great charter of Hen, III. ch. 32. 
that no freeman should thenceforth give or sell any more of his 
land, but so that of the residue, the lord of the fee might have 
the services due to him, and which belonged to the fee. And 
so the law continued until the 18th Edw. I., when, wearied with 
the questions perpetually arising as to the competency of the 
lands reserved, to answer the services to the chief lords, the 
statute of f/uia emptores was passed, at their instance, and for 
their benefit, enacting, that" thenceforth it shall be lawful to 
every freeman to sell, at his own pleasure, his lands and tene- 
ments, or part of them, so that the feoflee shall hold the same 
lands or tenements of the chief lord of the same fee, by such 
service and customs as his feoffor held before.'^ From the last 
clause of this act, Littleton, Brooke, Coke, and others, {Co, 
Litt, sec. ai5, 216. 223. a, Bro. Cond. sec. 57.) have drawn 
the inference, that since the statute of guia emptores, a con- 
dition not to aliene in a conveyance in fee, is void ; because 
the statute having transferred the tenure from the mesne to the 
chief lord, no possibility of reversion remains in the mesne 
lord, whereby, on a forfeiture, the estate may revert to him ; 
♦evidently referring to the feudal common law tenures, and not 
to such as might be created on stipulated services and renders. 
But these same writers, afterwards, admit that collateral and 
special conditions are valid ; ( Co, Litt, 223. a. Bro. Cond, 
135.^ and Brooke {Cond, 57.) (a) states a case, (13 Hen, IV.) 
in which a condition not to aliene in a conveyance in fee, was 
held good. And Lord Coke, pursuing the same principle, that 
the condition is void, for want of tenure between feoffor and 
feoffee, is obliged to admit, that to produce the effect, the 

(a) The case in Brooke was this : Note by Yeherton, " That if a man lease 
lands for a term of years, on condition that he shall not ^ant o^er his estate, 
this is good, by rrason of a reversion remaininff in the lessor. The contrary of 
a feofTiuent on such condition, or tliat the feoffee shall not commit waste, for no 
right or interest remains in the feoffor." 

Fuhhorp. A man i^ives in tail, on condition that the donee shall not aliene 
or discontinue ; tliis is a good condition, which ,^3cue granted and afpreed to ; 
(33 lib. JIss. p. 11.) and contrary of a fee simple ; yet it is said, that in 13 Hen. 
IV., in rjcctione fernuE had before Paston, the law is contrary, as appears. 

Bro. 135. Condition that J. JV., who is enfeoffed in fee, shall not aliene to 
any one, is not Talid ; contrary, that he shall not aliene to W. S. But a gift in 
tail, upon condition that the tenant shall aliene to no one, is good, by reason of 
the reversion in the donor. Per Fairfax and Hussey, 
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feoffor must part with his whole interest, and must restrain the 
whole power of the feoffee. (Co, Litt. 223. a, b.) In the 
present case, there is a tenure created by express contract ; 
there is, moreover, a rent service which always creates a tenure. 
{Co, Litl, 142. a. 143. a.) Besides, the rent is connected with 
prcsdial service, and the land is made liable for both rent and 
service, to a right of pre-emption, and to the payment of a 
tenth on alienation. Can it be said, then, that the grantor has 
parted with his whole interest, or that he has not retained 
enough to support the possibility, at least, of a reversion ? 
Again ; the statute being made for the benefit of the chief 
lords, might be waived by their consent ; and the lease is evi- 
dence, in this case, bf the consent of the parties interested to 
waive it, and to allow the restraint on alienation*. 

But the statute of quia emptores never was in force in this 
state. Its object was to support the military tenures, *by se- 
curing to the chief lords of fees, their escheats, wardships, 
marriages, (fee. ; and these were all abolished by the 12 Car. II. 
in 1660, reserving only the tenure of free and common socage, 
frankalmoignc, copyholds, and the honorary services of grand 
sergeantry. But, at that time, New ^ York was a Dutch colony, 
and did not become a British colony until the 30th of August^ 
1661, so that the statute could not apply here. 

[Spencer, Ch. J. We never supposed, that the statute of 
quia emptores existed here ; though it might, perhaps, be re- 
sorted to by way of analogy to our act concerning tenures, the 
language of which is taken from the English statutes.] 

The act concerning tenures, appears to be without object, and 
without effect. The first clause seems to be an attempt to re- 
vive feudal tenures, while the next section re-enacts the statute 
of 12 Car. II. abolishing such tchures. Those statutes can 
have no effect here ; there is nothing on which they can ope- 
rate. Here are neither lords nor knights. Any other tenure 
but what is purely allodial, is repugnant to the spirit and prin- 
ciples of our free government. Indeed, the sixth section of the 
act declares, that tenures upon gills, grants, and conveyances 
heretofore made, or hereafter to be made by any letters patent 
under the great seal of the state, shall be, and remain allodial^ 
and not feudal ; while lands held by grants from the crown, 
previous to the 4th of July, 1776, are declared to be held in 
free and common socage ; and the act provides, that nothing in 
it shall be construed to take away or discharge any rents cer- 
tain, or services inci(iental to tenure in common socage. Why 
this distinction was made, it is not easy to imagine, unless it 
was to give color of right to a demand of the quit-rents, reserved 
to the crown on grants made under its authority, though pre- 
viously taken away by the constitution, (35th article,) from the 
I9th of Aprils 1775, with the other prerogatives of the crown. 
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ALBANY, Fealty was not only an incident to, but inseparable from all 
.^|;sust^j«^ tenures. {Co. Lilt. 93. a.) It was due to the king, in his ca- 
Jacxson pacity as lord paramount of the soil ; and is very distinct from 
*■• that allegiance which is due to him as head of the government, 

r • ifti i *Though /»e« /or alienation ure abolished, yet there is noth- 

' J ing in the act against the tenths, on sales by lessees. Fines 

for alienation were strictly feudal. The framcrs of the act 
supposed that the feudal tenures did exist here. A statute 
abolishing all right and claim of pvrveyance was passed ; yet 
purveyance, which was a royal prerogative, could not exist here. 
(Sess. 10. ch. ii.) The whole language of the statute refers 
to feudal rights and estates, and it was intended to abolish all 
feudal services. But, admitting even the right of the state to 
the quit-rents,^ as a forfeited royalty, and furnishing the only 
remaining link in the chain oi feudal connection between lord 
and vassal, it cannot affect lands on which no quit-rents have 
been reserved. These must be purely allodial, and free from 
all influence of the statute of quia emptores, or its oflspring the 
statute concerning tenures, both deriving their common origin 
from the feudal system. But these acts never were intended 
to touch private contracts. Could not the parties, before the 
statute of quia emptores in England^ have annexed such a con- 
dition as this to a grant in fee ? It does not take away all 
power of alienation. If a feoffment in fee, be on condition that 
the feoffee shall not infeoff J. S., or his heirs, &.C., it is good. 
(Co. Litt. 2-23. a. 223. b.) 

Here, then, is a lease, letting to farm in fee simple, to which a 
lawful condition is annexed, and there is nothing unreasonable 
in the condition. Here is a perpetual lease of a valuable farm 
in a well settled country, worth above two thousand dollars, at 
a rent of about 27 dollars a year. The lessor must have had 
in view some compensation beyond the mere rent, and it 
is only by a covenant of this kind, that a bad tenant can be 
kept out, who might, by his bad management, injure the &rm 
so as to diminish the value of the one tenth of the sale. 

For the defendant, it was argued that the covenants in this 
lease, so far as they were a restraint upon the power of alien- 
ation, were repugnant and void : Undeniably so, in the case 
of a grant in fee simple absolute. And that this is a lease in 
fee makes no difference. Fines for alienation are void ; {Shep. 
Touch, ch. 6. 129. Co. Litt. s. 360. 223. a. 3 Comyn Diir. 
f* 1S2 ] tit. Condition, D. 5. Cruise Dig. tit. *13. ch. 1. s. 21. 24. Bac. 
Abr. Condition, L.) and this without any distinction between 
leases, or absolute grants in fee. AH conditions in restraint 
of alienation, though not void, arc still to be construed with 
great strictness, and in favor of the lessee. (Cruise Dig. 
tit. 13. ch. 1. s. 35. s. 36. 460. 120. Comyn's 3 Dig. 
Cond. (D. 7.) Shep. Touch, ch. 6. 15S.) These tenths on 
sales are in their nature a fme on alienation, and come within 
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the doctrine in regard to such fines. Though the fine may 
be reasonable in this case, yet the court will look at the prin* 
ciple and the consequences of such covenants. This is not a 
covenant that the grantee of the lessee shall pay a tenth of the 
purchase money to the lessor ; but that the grantor, or lessee 
himself, shall pay it ; and if he neglects to do so, his grant 
becomes void. Can a lessee or party, by his own act, or omis- 
sion to perform a covenant by paying a tenth of the pur- 
chase money which he receives to his lessor, defeat the very 
estate conveyed by him, and for which he has received the full 
consideration ? The covenant is absurd, as it operates to create 
a forfeiture' of the lease and estate, after it has been aliened to 
another. 

But the question is. What estate passed by this lease under 
the laws of this state ? Was it an estate in fee simple or not ? 
An estate in fee simple is where a person holds lands to him 
and his heirs for 6ver. {Co. Litt, 1. a.) It is true that the 
word fee is derived from the feudal law. But we must take 
the word as it is now universally understood. It is quite 
unnecessary to go back to the history of the feudal tenures. 
Here is a grant to a man and to his heirs and assigns for ever, 
without any reservation of any part of the interest, to create a 
reversion. There is a certain condition for which the statute 
meant to provide a remedy, and such estates in fee simple are 
recognized. Suppose there had been no statute giving a rem- 
edy by ejectment in case of non-payment of the rent, how could 
the lessor ever get possession of the land for the rent ? The 
whole interest of the lessor is conveyed, and his only remedy 
for a breach of the condition is under the statute. Acording 
to our law and the principles and spirit of our government, 
this must be deemed a fee simple, or the highest estate in law. 
If the condition is performed, it remains to the grantee and 
his heirs and assigns *for ever. If, then, it is an estate in fee 
simple, the question recurs, whether, if the grantor impose a 
condition that the grantee shall not aliene without his consent, 
duch condition is not repugnant and void. That it is so, will 
appear from the authorities which have been cited. (Bac. Ahr, 
tit. Grant, (I.) 393.) Whether the statute of quia emptores (2 
Reeve's Hist. ofEng. Law, 223. 2 Insti 500) was ever a law 
of New - York or not, it is unnecessary to inquire. It is referred 
to merely in aid of the construction to be given to our act 
concerning tenures. A practical construction must be given 
to that act. It was intended to encourage alienation, and 
thereby promote agriculture, and to give to every man the 
complete ownership of land, unclogged with the feudal bur 
dens, services and restraints. It must be supposed that the 
legislature had some object in view when they passed this act 
If, bv the principles of the common law, or by the existing laws 
of this state, all feudal services and clogs were abolished, what 
object could remain on which the act was to operate, but con- 
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ALBANY, tracts and conditions in restraint of alienation? There arc 
.tngvft, 1820. many covenants or conditions which the law will not support ; 
every illegal condition, whether precedent or subsequent, 
annexed to an estate, is void. So a condition against the 
policy of the law and the principles of the government is void. 

SShep, Touch, 132.) So a condition in restraint of marriage. 
4 Burr. 2225.) So if lands are given in fee tail, on con 
dition that the tenant shall not suffer a common recovery 
{Shep, Touch. 132.) 

Tliat this is a beneficial mode of conveying lands, may well 
be questioned ; but it is unnecessary to discuss that point. 

Platt, J., delivered the opinion of the court. It was proved 
that Hester^ the lessee, by an endorsement on the original 
lease, assigned the premises to one David Wager ^ on the 1st 
day of September, 1812, without license ; and without offering 
pre-emption to the lessors ; and without paying one tenth of 
the price of such assignment. 

An attempt was made to prove, by the subsequent receipt 
of rents, that the forfeiture had been waived : but that ground 
f • 134 ] *of defence failed ; because there was no evidence that the 
lessors were then conusant of the assignment. We are, there- 
fore, compelled to decide upon the validity and effect of the 
covenant before recited. 

It is contended, on the part of the defendant, (who holds 
under Wager,) 1st. that this being a lease in fee, to Hester 
and his heirs and assigns, according to the principles of the 
common law, the covenant not to assign, &c, is a condition 
repugnant to the grant, and, therefore, void, 2dly. That the cove- 
nant is annulled, and the lessee had an absolute and unqualified 
right to assign, by virtue of the statute " concerning tenures," 
passed 20th of February, 1787; (1 vol J. if, F. 67.) and 
which has twice since been incorporated among the revised 
statutes. 

The first ground of objection is, in my judgment, without 
foundation ; because, this is a "/ce simple conditional at the 
common law ; or a fee simple subject to be defeated upon a 
** condition subsequent," by the failure or non-performance 
of which, an estate already vested may be defeated. (2 
BL Coin. 154. Co. Litt. 201. ^ If the condition had been 
general and absolute, "not to alicne,^^ it would have been nc- 
cessarily repugnant, and, therefore, void. But here, there is no 
such repugnance. It is a grant to the lessee and his heirs and 
assigns ; but coupled with a condition, that if he is minded to 
sell, he shall first offer the premises to his landlord, or obtain 
his license to assign : and that upon any assignment made by 
the lessee, he shall pay one tenth of the price to his landlord ; 
or that the estate shall -be defeated. A condition upon a feoff- 
ment in fee, not to aliene, is void. (Co. Lit. 223. a. 10 Co. 
38. 6.) But the grantee may be restrained from assigning foi 
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a particular time ; or from alienating to a particular person. 
(2 Leon. 92. 3 Leon, 132. Co. Lit. 223. a. Bac. Ab. tit. 
Condition, L.) So a condition that the grant shall be void, if 
the grantee becomes bankrupt, is a good condition. {Doe, ex 
dem. Mitchinson, v. Carter, 8 Term Rep. 60 — 64.) A condition 
in a grant in fee simple that the deed should be void, in case 
the grantee assigned to a Mussulman or a pagan, or to a 
^blacksmith or a distiller, would be a good condition, and not 
repugnant to the grant. 

If the lessee in this case had, in good fiiith, offered the pre- 
emption to his landlord ; and, upon a refusal to purchase by 
the landlord, the lessee had, tvithout license, aliened to a stran- 
ger, on paying or tendering to the landlord one tenth of the 
price, it would present a different question from that now 
before us. There would be a strong ground to insist, that a 
condition not to a'iene, and a condition not to aliene without 
license of the grantor, would be of tlie same legal import, and 
equally repugnant to a grant in fee simple. 

The "act concerning tenures," (sec. 1.) declares, "that it 
shall for oyer hereafter be lawful for every freeholder to give, 
sell, or aliene the lands or tenements whereof he or she is, or 
at any time hereafter shall be, seised in fee simple, or any part 
thereof, at his or her pleasure, so always, that the purchaser 
shall hold the lands or tenements so given, sold, or aliened, of 
the chief lord, if there be any, of the same fee, by the same 
services and customs by which the person or persons making 
such gift, sale, or alienation, before held the same," &c. In 
order to interpret this statute, it is necessary to examine the 
history of the law of tenures. According to iho feudal system, 
which is the chief origin of English tenures, neither the tenant 
in capite, (who held immediately of the king,) nor the tenant 
paraoait, (who held of the tenant in cr.pite,) had originally a 
right to aliene or devise the feud, without consent of the im- 
mediate lord of whom he held. (2 Bl. Com. 57 — ^72.) By 
magna charta, and the statute of fVestminsfer, (or quia cmp- 
tores, &c. 18th El. I. ch. 1.) tenants paravail were authorized 
to aliene their whole estate, to be holden of the same lord, as 
they themselves held it Ixjfore. But the king's tenants in 
capite were not included in the general words of those statutes, 
and could not aliene without license ; and, if they did presume 
to do so, it was originally a cause of forfeiture. And, after- 
wards, by the statute of Eho, III. ch. 12., that severity was 
mitigated, so that the tenant in capite might purchase a license 
for one-third of the yearly value of the land ; and if he sold 
without license, he should pay a full year's value, as a fine Ui 
aficnation. (2 Bl Com. 72. 2 Inst. 66.) By the 12th Car. 
11. ch. *24. tenures by knight-service (or military feuds) were 
converted into free and common socas^ ; that is, an uncertain 
service at the discretion of his lord, into a fixed and certain 
rent or service. (2 Bl. Com. 77. 79.) Free and common 
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tocagt coald not be of the king immediately , but of a mesne lord, 
and of the king as lord paramount. {lUd. 86.) The statute 
of fVestminster^ 18 Edw» I. ch. 1. (or quia emptoresy &c.) di- 
rects, *' that upon all sales or feoffments of land, the feoffee 
shall hold the same, not of the immediate feoffor, but of the 
chief lord of the fee, of whom such feoffor himself held it." 
(Ibid, 91.) The object of which was to secure to the chief 
lord (who was tenant in capite) the benefits of escheats, ward- 
ship, and other incidents, which before fell into the hands of 
the mesne lords. By the statute of 12 Car. II. ch. 24. fines 
for alienation were abolished. 

In the revised edition of the statutes of this state, (by Jonet 
and Varrick^ in 1787, such parts of those old English statutes, 
as were deemed applicable to our polity, were collected and 
consolidated in our ^' act concerning tenures." The object of 
the statute now under consideration, was not to alter the law, 
but to adopt y in express terms, such of the English statutes re- 
lating to tenures, as were deemed to be in force here. It was 
at that era, when our legislature drew the line of discrimi- 
nation, and either re-enacted or repealed all the British statutes 
that extended to the colony of Neto - York. The design and 
effect of the 1st section of the act, was to regulate ^' suoinfeu- 
dationsy^ so as to empower a feoffee or tenant par avail to 
aliene, which, at common law, originally he could not do, 
without express license, although no prohibition or condition 
of that kind was expressed in the feoffment. But the legisla- 
ture never intended to deprive the parties of the power, by 
mutual consent, of framing such conditions as were before 
lawful. 

Before the statute of quia emptore$y the tenant could not 
aliene without express license, or stipulation for that purpose. 
The object of that statute, and of the 1st section of our " act 
concerning tenures," was to reverse the old rule, so that the 
right of alienation was made incident to the grant, and followed 
ofcourse, wherever a fee simple estate was granted, unless thfe 
parties qualify that right by an express ^stipulation. And pro- 
vided the condition be not unlawful, nor impossible, nor re- 
pugnant, the parties have a right to bargain as they please. 

The conditions stipulated in this lease are, that the lessors ' 
should have a pre-emptive right, and that, on every sale, they 
should receive one tenth of the purchase money. These con- 
ditions were neither unlawful, impossible, nor repugnant; they 
formed an essential part of the consideration for the grant ; 
and we may reasonably presume, that from a regard to these 
covenants, the stipulated rents are lower than would otherwise 
have been agreed on. Therefore, as the lessee failed to comply 
with those conditions, the estate derived under the lease has 
become void, and the plaintiff is entitled to judgment 

SpBifCKB, Ch. J., said, that although he concurred in the 
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result of the opinion delivered by Mr. Justice Plattf that tlie albanV, 
plaintiff was entitled to judgment, on the ground that the ^^^^^^^^J^^j^ 
condition giving the lessor a right of pre-emption, is a law- xuk PEarLi 
ful condition ; and not having been complied with, a for- v* 

feiture had been incurred ; yet, on the other parts of the 
case, it was not necessary, nor did he mean to express any 
opinion. 

Judgment for the pkintiff. 



The People against Robert M, Goodwin. 

THE prisoner was indicted and tried at the Court of Gen- in cases oi 
eral Sessions of the Peace, held in and for the city and *coun- [ * 188 J 
ty of New-York^ in March last, for manslaughter, in killing •^^^^^^^[ 
James Stoughton^ Esq., on the 8th of January last. The trial ^, if*£e jary] 
lasted five days. The jury having retired to consider of their jf %o lo^'^n 
verdict, at two o'clock in the morning of the fifth day, re- the * priloue?" 
mained until six o'clock in the afternoon of the same day, ^ffSi"^"'*'**^' 

/rfi\t 1 • 11* 11 elude a reason" 

(iSaturdayjy when they came mto court, and bemg asked as to able expecta- 
their verdict, answered, by their foreman, that they found the H^nf ~ee on*^a 
prisoner guiltj/, but begged leave to recommend him to the verdict, unless 
mercy of the court. Before the verdict was recorded, the ^^byfemiw w 
counsel prayed that the jury might be polled ; and on being exhaustiou, 
polled, accordingly, the third juror answered not guilty. The lljfcbaixeci^and 

S'ury were then sent out to reconsider of their verdict. At the prisoner be 
alf past 11, P. M., and within half an hour of the legal ter- SSlherjury.^^ 
mination of the sessions, the court sent to know whether the As where/ oo 
jury were agreed, and being informed that they had not }^ Jj;^/^^/"! 
agreed, they were sent for and returned into court. On be- ter, the jury, 
ing asked by the presiding judge, whether they would be fi(Jrday!irand 
able to agree within half an hour, being the latest period to aAerbem^kcpt 
which the court could sit, according to law, the jurors l?|cronbc%xr". 
answered that '' there was not the least possibility of their din for seven- 
agreeing ;" and the jury were, thereupon, discharged by the Harcd°""' iilat 
court. The court below having refused to bail the prisoner, there was no 
he was brought before the chief justice, on the 3d of April Si^ir^^agrocinff 
last, who, after hearing counsel, admitted him to bail. <>« a. vcrdjci, 

The defendant, pursuant to his recognizance, appeared at ^\hin\air^'an 
the last May term. bourofihciinie 

" when the court 

was bound by 

Van tVycky District Attorney, stated that the only question »a^.»o <^<o»c »<• 
was, whether the prisoner was to be again put upon his trial wliSTdiUhin? 
on the indictment. ^j ^^ ^ 



prisoner agaui 
tried at another 



Huffman, for the prisoner, then moved for his discharge, on ^^y^^ ^ 
the ground that, having been once tried, he could not legally oerurfd^ £fe«* 
be put on his trial a second time. There were cases of pliys- "<«* «/" '*« 

149 



189* CASES IN THE SUPREME COURl 

ALBANV, ical necessity, he admitted, where sickness, insanity, or other 
^JJJIi^J^i^^ cause, rendered it impossible to proceed in the ordinary course, 
Fhk People where the jury had been discharged, and the prisoner again 

Goodwin ^"^^ » ^"^ "^ instance could be found of a second trial in a 
case of this nature. In all the cases where *the jury has been 
d'^aui/coumy discharged, it has been in favor of life, or liberty, for the 
«f New-York, benefit of the prisoner, and on his motion .f 
u^eA^fy^R^t. ^" ^^^ ^^^ °f ^^^ People v. Denton, (2 Johns. Cases, 275.) 
503. sesi. sg! the court say, " The power of discharging a jury in cases of 
Ixirt^st^ 216* misdemeanors, as in civil cases, rests in sound discretion, and 
^ e(>.) all the il to be exercised with great caution." In the case of the 
P^^fV^oy*? P^opl^ V. Olcott, (2 Johns. Cam, 301,) Mr. Justice JSTcn/, who 
and unniner delivered the opinion of the court, after noticing the learned 
ul^ryfauLoty argument of Sir Michael Foster, in the case of the Kinlocks, 
lor all crimes, (Foster, 22 — 40.) gives instances in which the rule that the 
li^ro^Hy excep? P"soner, whcrc the jury are discharged, cannot be remanded 
oil,) and lo de- for another trial, has been made to give way to necessity ; but 
iud^^^Uie same, ^^J ^^e of the samc character, or where the prisoner has 
11 ° possesses cither consented to their discharge, or it was for his benefit ; 
cidcat^^of " the as where he becomes sick cr insane, or one of the jurors is 
power lo try, taken sick, or goes off. He observes that most of the cases 
cii^T^fng** tifc oil this subject relate to trials for capital offences ; but the 
jury, under cir- casc then bcfote the court was that of a misdemeanor only, 
wh"ch*^a^court in which the power of the court was analogous to its power 
«j ?ycr Olid in civil cases. In the case of the Kinlocks, natives of Scot- 
cio^S? wheUwr! lawH, who wcrc arraigned before the special commission for 
mT^t has *aUo ^'^'^^S ^^^ rebels of 1745, after the jury were sworn, doubts 
Uie' power ^of wcro entertained whether the prisoners might not avail them- 
^^j'*'"ff « "the ^^'^^^ ^^ ^ clause in the act of union, entitling them, as they 
mc-rits, Qun-e. supposed, to a trial in Scotland, and whether they could have 

whercapris- ^jj^ benefit of such defence, under the plea of the general is- 
the Court of sue. And upon their own motion, a juror was withdrawn, m 
^rM»>n* is order to let them in to plead the act specially. Though this 

btoudit before , . "... i /« .1 • i nJ^-^ 1 

this court, ou was upon their own application, and lor their benent, it be- 
habeas corpuf came a serious question, whether the consent of the prisoner 

ami certiorarif t • •• • 1 i* • i» ^i_ 

and a second would avail the prosecutor, or prevent the application ot the 
the iriarmalMi S^^^^^ "'"1®- Nine out of the ten judges who delivered their 
before a court opiuious OU the qucstion, it is true, agreed that it was not a 
unJwr w!d ^^^® ^" which the general rule was binding. The cases of the 
^aoi delivery, or King V. Stevenson, and of the King v. Salbert, (2 Leaches CaseSj 
^ngT'i^N^' 61^- "^^O were cases of necessity, where a juror, during the 
York or A/ba- trial, was taken suddenly ill, and the jury were discharged, 
[ * 190 ] and the prisoners tried by another jury. These *being case? 
Ml, rJv.^/2. /! ^^ necessity, it is admitted that they form exceptions to the 
335. sess. 36. general rule. 

tii^^'siahte^s, ^^ ^^^ power of granting a new trial in cases of felony 

«03 ' where the prisoner has once been tried, does belong to any 

1 Fott 216. court, the exercise of it could not be safely entrusted to a 

court of sessions. In cases of misdemeanors, the party can 

have a certiorari ; but in cases of felony, it rests in the discre- 
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lion of the judges to allow or refuse it. A court of sessions albanvv 
has no power to grant new trials. Angusi, niaa 

Again, the ffth article of the amendmc7i4s to the constitu^ 
tion of the United States declares that '^ no person shall be 
held to answer for a capital or otherwise infamous crime, un- 
less on a presentment or indictment of a grand jury, &c. — 
Nor shall any person be subject for the same offence to be ttncc 
put in jeopardy of life or limbf^ — the words "jeopardy of 
limb," must mean deprivation of liberty, for dismemberment 
could not have been contemplated, since such a punishment 
did not exist for ages before, at the common law, excepf 
the loss of a hand for striking in the king's courts. And 
the following clause, " nor be deprived of life, liberty, or 
property, without due process of law," shows that those words . 
mean loss of liberty, as there was no process of law for de 
priving a peison of a limb. So Coke (2 Inst. 42.) understands 
the words in the great charter of Hen. III. " Qui inquisition 
nem petit de vita vel mcmhris ;" as the writ de odio et aiia^ 
given to a man who was imprisoned, though for the most odious 
cause. This provision of the constitution of the United States 
could never have been intended to be restricted to the courts 
of the United States, but was meant for the protection of every 
citizen of the United States in all courts and places. The 
sixth amendment shows the same solicitude to secure the right 
of the citizen ; and these articles, as the constitution itself, are 
to be regarded as the paramount law of the land. • If putting 
a person on his trial, was not putting him in jeopardy of limb, 
or imprisonment, would not the language have been, that no 
man should be twice tried for the same offence f The obvious 
meaning is, that he shall not be exposed to the danger of re- 
peated attacks and experiments on the part of the public 
prosecutor, under which the most innocent must, at last, *suc- [ * 191 j 
cumb. The word jeopardy, in its legal, as well as in its 
etymological or giammatical sense, means danger or hazard. 

Griffin and Wells, contra, admitted that it was a great and 
very important principle of the common law, that the accused 
could not be twice put in jeopardy for the same offence. But 
this principle is to have a reasonable application. It does not 
mean that the accused shall not be put a second time at the 
bar of the court. The true and just sense of the maxim is, 
that, having been once fully and fairly tried on the merits, and 
a verdict found in his favor, he shall not be tried again, but 
the verdict shall shield him from a second exposure to punish- 
ment. The argument on the other side, rests on the author- 
ity of Lord Coke ; yet his doctrine, as has been shown by Sir 
Michael Foster, is not supported by the. authorities which he 
cites ; and it might be sufficient to refer to the case of the 
KinJocks, {Foster, 23.) to establish the conclusion, that a jury 
may be discharged, with or wiijiont the consent of the prisoner 
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ALBANY, in a criminal case of any description, and the prisoner be again 
^^^^^^}^^ tried. So that the rule is clearly not so unqualified and in- 
Thb Pkoplb flexible as has been supposed on the authority of my Lord Coke, 
' Goouwin ®"^ *^ '® conceded by the counsel that these are exceptions 
to the rule, and that is enough for our argument. Sir Michael 
Foster very justly observes, " that all general rules touching 
the administration of justice, must be so understood as to be 
made consistent with the fundamental principles, of justice ; 
and, consequently, all cases where a strict adherence to the 
' rule would clash with those fundamental principles, are to be 
tonsidered as so many exceptions to it." But these excep- 
tions are cases of necessity ; (4 BL Com. 360.) the object of 
the rule being to prevent juries from being discharged, from 
' motives of vengeance, oppression, or caprice ; or merely to 
give the public prosecutor chance to repair his own mistakes 
at his own convenience. Such instances of persecution or 
oppression may, in bad times, have stained the records of 
English jurisprudence ; but they are no longer of any weight 
or authority. And the rule, with the exceptions for which we 
I • 192 ] contend, is not only *the established law o( Evgland, but has 
been reviewed and adopted in our own courts. {Keyl, 25, 
26. Comb, 40\. Elizabeth Meadow's case^ Foster, 16. T.Raym. 
84. People v. Denton, People v. Olcoti, 2 Johns. Cases, 275. 
301 . People v. Barrett fy Ward, 1 Johns. Rep. 66. People y. 
Casborus, 13 Johns. Rep. 351. 2 Hale P. C. 295. 1 Chitty 
C. L. 634. Rex v. Edioards, 3 Campb. N. P. '207. S. C. 4 
Taunt. Rep. 309. United States v. Coolidge, 2 Gallis. Rep. 
364.) In Rex v. Edwards, the prisoner was indicted for ma- 
liciously shooting at L. JR., with intent to kill him. During 
' the trial, one of the jurors was taken in a fit, and the jury 
were discharged, and a new jury sworn ; and the prisoner was 
convicted. The counsel for the prisoner in that case con- 
tended that, after the evidence was gone through, the jury 
could not be discharged ; and if, from any circumstance hap- 
pening at the trial, it becomes impossible for the jury to find 
a verdict of guilty, it was a sort of Gorf «enrf for the prisoner : 
but eleven of the twelve judges before whom the question was 
argued, without hearing the other side, were unanimously of 
opinion that the conviction was right ; that it had been de- 
cided in so many cases, that it was now settled law, and gave 
judgment against the prisoner. But it is said that it is only 
in cases of misdemeanors, not in cases of felony, that the party 
may be tried a second time. Why such a distinction, if the 
reason is, that it is necessary to the administration of justice ? 
Hale (2 Hale, P. C. 295, 296.) makes no such distinction ; and 
in the Doctor and Student, [Dial. 2. ch. 52.) it is laid down, 
that " the justices may set such order in the matter as shall 
seem to them, by their discretion, to stand with reason and 
conscience, by awarding a new inquest," In the case of U. 
S. V. Coolidge, Mr. Justice Stary would not allow of any such 
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distinction. He said, that in misdemeanors, there was a larger Albany, 
discretion, and though, before the time of Foster^ it was sup- ^^!^^^}^^ 
posed, that in capital cases, the jury could not be discharged, tkb Pkopls 
yet it was now settled that the discretion exists in all cases ; q^^odwiji 
but is to be exercised only in very extraordinary and special 
circumstances. So in the Commonwealth v. Bowden, (9 Mass. 
KejK 494.) the prisoner was indicted for , highway robbery, 
and the jury, after being out a day and a night, said that *there [ • 19S | 
was no probability that they could ever agree on a verdict, 
and were discharged without the prisoner's consent, and he 
was afterwards tried and convicted by another jury : the Su- * 
prene Court of Massachusetts unanimously decided that the 
conviction was good ; observing that the ancient strictness of 
the law on this subject was much abated in England ; and 
that it was inconsistent with the genius of our government to 
compel jurors to agree : And though the case of the People 
▼. Olcott was that of a misdemeanor, yet the whole reason- 
ing of Mr. Justice Kent is to the same effect, and shows that, 
ha J it been a case of felony ^ his opinion would have been 
the same. (2 Day^s Rep, 504.) Nor is the aifgument drawn 
from the Sessions o( Neio-York^ being an inferior courts enti- 
tled to any weight. That court, by statute, (2 N. R. L. 503. 
2 Rev, Stat. 216. ^ 26.) is invested with all the powers of a 
court of oyer and terminer and gaol delivery^ excepting as 
to capital cases. Being, then, empowered to try such offences, 
that power must be according to the same rules which govern 
the highest court. It must act precisely as a court of oyer 
and terminer and gaol delivery would act, if the case was 
to be tried in those courts. The Court of Sessiofis in JVew- 
York is to be considered a court of oyer and terminer, for 
every purpose in execution of the powers thus given to it by 
statute. If a verdict of acquittal Upon an indictment, materi- 
ally defective, will not afford a good plea in bar to a second 
trial. for the same offence, surely there is much less reason 
why the prisoner should be discharged under the circum- 
stances of tlie present case. 

As to the objection drawn from the fifth article of amend- 
ments to the constitution of the United States, it is wholly 
inapplicable to the state courts : it could not be intended 
thus to limit the gtate courts and state sovereignties. The 
amendment grew out of the natural jealousy existing in the 
states, of the powers of the general government ; and were 
intended to provide for offences under the laws and constitu- 
tion of the United States. It was for the purpose of abridging 
the powers of the United States, and to secure and uphold the 
jurisdiction and sovereignty of tlie individual states. And the 
legislature of this state might now pass a law, if it were *ex- [ * 194 ] 
)>edient, that parties should be tried on a second indictment, 
though the first may have been good. But admitting that the 
amendment was applicable to the state courts, the terms of it 
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ALBANY, do not apply here, for the defendant, if sent to another j^lry, 
August, ia». ^jji jj^^ ^Q py^ twice in jeopardy j nor twice tried ; for there 
Thx Pkuplk never has been a trial in which the merits of the case have 
been decided upon. If merely being put on trial, and the 
jury are discharged, because they cannot agree, is sufficient to 
prevent a second trial, what becomes of all the exceptions to 
the general rule which, it has been conceded, do exist ? What, 
then, becomes of the doctrine derived from the amendment to 
the constitution of the United States, which contains no ex- 
ceptions, nor any provisions for those casualties which neces- 
sarily create them ? 

T. A. Emmet, in reply, contended that a case like the present 
had never been decided in this court, nor in any of the higher 
courts of any of the United States, except one, (9 Mass. Rep. 
494.) where it was decided erroneously, and without adverting 
to or understanding the provision of the constitution of the 
United States, on the subject. Lord Coke, (3 Inst. 110.) from 
the manner of his expression, evidently considered it to be a 
fundamental rule of the common law, when he says, " To speak 
it here, once for all, if any person be indicted of treason, or 
of felony, or larceny, and plead not guilty, and, thereupon, a 
jury is returned and sworn, their verdict must be heard, and 
they cannot be discharged, neither can the jurors in those 
cases give a privy verdict, but ought to give their verdict 
openly in court." In 1 Inst. 221. b. the words, though diflfe rent, 
have the same meaning : " A jury," he observes, " sworn and 
charged in case of life or member, cannot be discharged by 
the court or any other, but they ought to give a verdict." — 
What Sir T. Raymond, (84.) says of i^crraH* case, shows that 
such was the opinion prevailing among the learned in the law. 
{Hale^s Summary, P. C. 267.) The rule is also laid down by 
Cartheiv, (465.) and is adopted by Haivk, (P. C. B. 2. c. 47. 
8. l.)»and with a slight restriction, by Blackstone, (Comm. 
354. 3 Bac. Abr. 768. Juries, G.) Cartheiv says that tne rule 
was stated by Holt, Ch. J., in the case of the King v. Perkins^ 

[ • 195 ] to have been so *decided by all the judges of England, upon 
debate before them. It is true, the judges and the counsel 
for the crown in Kinlock^s case doubted, and asserted that 
" except the resolution reported by Carthexj^, there is not a 
single authority in the books, that a juror may not be with- 
drawn, or the jury discharged, even in capital cases, with the 
consent of all parties." Now we find, in the report of die 
case of the IRng v. Perkins, 1698, {Rep. temp. Holt, 403.) 
that it is there stated as having been so resolved by all the 
judges. Cartheto, therefore, is not only supported by this 
authority, but also by a MS. note of the same resolution by 
Mr. Justice Tracy, referred to by Mr. Jodrell, the counsel for 
the prisoners in KinlocVs case. These three concurrent re- 

* ports of that resolution are very feebly opposed by the MS. 
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report of the case of the King v. Perkins^ by Chief Justice ALBANY, 
Eyre. The opinion expressed by Kent^ J., in Olcotfs case, is ^^^^^^}^j^ 
extra-judicial ; but the judges in KinlocVs case did no more thx Pxopl» 
than to controvert the absolute universality of the rule laid ^ ^• 
down by Lord Cjfce, and to state exceptions ; and noneof tlie 
exceptions, whether right or wrong, bear any analogy to the 
present case. (Here the counsel examined the several cases. 
MansdCs Case, 1 And. 103, 104. Roberts's Case, Kely. 25, 26. 
WhitbrcaiTs Case and FenwicVs Case, 2 St. Tr, 827, 828. 
King V. Jane D. 1 Vent. 69. 2 Hale H. P. C. 295, et vide 
Enlyn's Note,\ 

Although there certainly has been a tendency, by the un- 
ceasing operation of exceptions, to undermine the general rule 
laid down by Lord C)ke, yet the later English cases have not 
extended the exceptions beyond actual physical necessity. 
E iza Mjadow's Case, {Foster, 76.) Rex v. Scalbert, (2 Ltachy 
706.) and Rev v. Elioards, (3 Camp. N. P. 207. S. C. 4 
Taunf. 309.) were all cases of extreme necessity. The cases 
in our own courts, as well the case of the State v. Woodruff, 
(2 Dai/s Rjp. 504.) are those of misdemeanors, with which 
we have nothing to do in this cause. The case of the People 
V. Casborui, (13 Jjhns. Rjp, 351.) it is true, was a case of 
felont/. but it was decided on the same principle as the case of 
the People v. Barrett fy Ward, (1 J>Awy. Rep. 66.) that, as the 
first indictment was bad, so that the judgment must have been 
arrested, the prisoner *was never put in jt; opardy. In the court [ * 196 j 
of General S^ssims of the city of Ndw-York, there have been, 
indeed, cases of felony where the jury has been discharged ; and 
t\iii cis^ of Ha wxhur St, (2 Citj-Hill Rjr'}rJer,S3. 1817.) indicted 
for gran I larceny, where the trial ended at 2 o'clock, and the 
jury, not having agreed on a verdict, by 8 o'clock the same even- 
ing, were discharged, shows how far an inferior court, which 
cannot grant a new trial, will go in the exercise of this assumed 
discretionary power over juries. United States v. Coolilge, (2 
Gallii. 334.) was that of a misdemeanor; and though Mr. Jus- 
tice Story held that the court had a discretion to discharge a 
jury, even in a capital case, he said it was to be exercised only 
in " very extraordinary and striking circumstances :" and he 
very properly, in that case, did not discharge the jury, but sus- 
pended the trial ; jnd the indictment was afterwards quashed, 
on motion, as improperly found. The case of Bowden, (9 Mass. 
Ry. 494.) is, in truth, a case directly against the doctrine for 
which we contend ; but it. is the only one, and having been de- 
cided on the authority of modern English cases, without any 
reference to the provisiohs of the constitution of the United 
States, must be regarded as erroneous ; for since the amend- 
ment to the constitution, no American court of justice is at lib- 
erty to adhere to English decisions on this subject, if they are 
found to be opposed to this provision of the constitution. 

The fifth irticle of amendments to the constitution of the 
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ALBANY, United States, has been misunderstood by the respectable 
^^^l^^ll!^ judge (the mayor) who presided in the sessions, in iiaior- 
Tii£ Pkoplk hurst'i case, and in the present case. He supposed, that tlie 
V* words '^ life and limb'' related to the burning in the hand, a 

punishment which had been aboHshed. What, then, is the true 
meaning of the words ^' in jeopardy of life or limb ?" In no 
state of the Union was there any punishment of limb applicable 
to a freeman, to guard against which, it could have been thought 
necessary to introduce that expression. We find the same 
expression in the Bill of Rights of this state, (1 N. R, L, 47. 
sess. 10. ch. 1.) which declares, that ''no person shall be put 
[ * 197 ] out of his or *her franchise or freehold, or lose his or her life 
or limb, or goods or chattels, unless he or she shall be duly 
brought to answer, and be forejudged of the same, by due 
course of law." There never was, in this state, any law by 
which a person could be forejudged of loss of limb ; yet this 
expression must have some meaning, or it would not have been 
used. It was copied into the bill of rights from an ancient 
Efiglish. statute, and was, no doubt, introduced into the con- 
stitution of the United States from the same source. It should 
have, therefore, the same acceptation as in the original statute 
from which it was derived. It is one of the oldest expressions 
known in the law, derived from the ancient punishment of 
felonies, and has acquired a technical meaning, which has been 
preserved since the abolition of the punishment. It means 
, treason, and every felony, whether clergyable or not, exceeding 

petty larceny, though the punishment of it should not affect life 
or limb. Before the Norman conquest, most, if not all, felonies, 
were punishable with death, redeemable, however, with the 
wcregid. (1 Hal. Hist. P. C. 12. note.) In the time of 
fVilliam I., and fVilliam II.. most felonies were punished by 
loss of limb; but in Henry I. 9. (A. D. 1103.) it was ordained 
by parliament, that the judgment for all manner of felonies 
should be, that the person attainted should l)e hanged by the 
neck, which continucth to this day. (3 Inst. 53.) From 
that time, though there was no punishment of loss of limb, yet 
the phrase continued to be used as expressing treason, or felony 
above the degree of petty larceny. Hale {H. P. C. 70. 73. 
ch. 65. s. 1.) says, "Generally, if an act of parliament be, that 
if a man commit such an act, he shall have judgment of life 
and member, this makes the offence felony, and this was ordi- 
narily the clau.se used in ancient statutes, as Westm. 2. c. 34. 
14 Elw. III. c. 10. 28 Edw. III. c. 3. 13 Rich. II. c. 3." 
Here the counsel went into a minute examination of these an- 
cient statutes, most of which are referred to, and commented 
on by C^^c, in his 3 Inst, (p. 90. 101.) He referred, also, to 3 
InH. 434. 1 Inst. 390. a. b. Bro. Abr. Corone, pi. 204. Hob. 
293. Hale's H. P. C. 641. 1 Hairk. P. C. 305. B. 1. c. 40. 
s. 2. in further confirmation of his position, that where a statute 
I *enacted a judgment of hfe or limb for any offence, it consti- 
156 



OF THE STATE OF NEW-YORK. 198 

luted such offence a felony, whether that word was used or Albany^ 
not The words, he said, also relate to clergyable felonies, (2 ^^^!!^[}^ 
Hale's P. C. 330. 333. 325, 326. 373.) as well as those not thb People 
clergyable, and had no reference to burning in the hand, used in Qooowm 
clergyable offences, which was abolished in Hen, VII. c. 13. 
more than 200 years after the phrase had acquired a precise 
meaning in the law. Besides, burning in the hand was no par- 
of the punishment, but merely to prevent the benefit of clergy 
a second time. (5 Co. 50. a. b. Hob, 294.) Nor does the 
phrase relate to cropping the ears or loss of hands. The loss 
of hands was a punishment for striking in a superior court of 
justice, which was never considered b, felony, at least since the 
liorman conquest ; and it being an aggravated contempt in the 
face of the court, it was punishable without the intervention 
of a jury. Besides, the punishments of cropping and loss of 
limbs, were enacted by comparatively modern statutes, as 5 
and 6 Edw, VI. 33 Hen, VIII. and 9 Miz, none of which were 
applicable to this country, and could never have been con- 
templated by the framers of the constitution. These words, 
then, convey a legal meaning, as definite as the word felony 
itself. And so Mr. Justice Kent understood them, in Olcotfs 
case, when commenting on the rule laid down in Co, Litt, 227. 
b, in cases of life and member, '^ and so in all cases of felony." 
Then, as to the meaning of the words, being '^ put in jeop- 
ardy ;" they cannot mean the trying a person a second time, 
after one complete and effectual trial had been had ; for it re- 
quired no article of the constitution to prohibit that. This 
phrase, though well known in the language, and not of frequent 
use, and having no precise technical signification, yet is often 
found in our law books. {Foster, 37.) 'It signifies hazard, * 
danger, peril. There may be cases in which the indictment is 
so radically bad, that no judgment could be rendered on it ; or 
there may be some physical necessity or casualty intervening, 
that would render a conviction impossible ; and in such cases, 
it might, perhaps, be said, that the prisoner had not been put 
in jeopardy. But the present case differs from every one that 
has been cited ; and *it may be laid down as a general position, | "^ 199 ] 
that where the judgment is good, and where the cause was 
committed to the jury, on evidence which would support a 
conviction, if they thought fit to convict, and where no neces- 
sity has occurred to prevent the delivery of the verdict, there 
is jeopardy. This article of the constitution has never been 
before distinctly brought into view, and it is directly Appli- 
cable to the present case. Perhaps, those who suggested the 
amendment, foresaw the danger of a further extension of the 
exceptions to the general rule, and may have apprehended what 
Kent, J., in Olco*fs case, (1 Johns, Cases, 308.) has since ex- 
pressed, and which may have been thought an alarming doc- 
trine. " The moment cases of necessity are admitted to form 
exceptions, that moment a door is opened to the discretion 
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ALBANY, of the court, to judge of that necessity, and to determine what 
^^^^^\}^^ combination of circumstances will create one." They may 
TuK Pkoplb have intended to bring back the rule to its original simplicity 
^- and strictness ; and leave it no longer to the discretion of judges 

* to determine what combination of circumstances should create 
an exception. Our law, in this respect, is fixed on a firm and 
immovable basis, which cannot be shaken by any English au- 
thorities, prior or subsequent to the declaration of indepen- 
dence ; and, hereafter, the only question on this subject will be, 
whether a person has been once put in jeopardy. It is un- 
necessary to consider any of the supposed cases of physical 
and inevitable necessity, in consequence of which, a trial could 
not proceed. Nor is it requisite to inquire whether this article 
has a binding force on the state courts. It creates no new 
rule. Its object is merely to settle the extent of, and to explain 
a rule admitted to be founded on the common law, but the 
limits of which had been disputed. It is a most authoritative 
interpretation of that rule. [The counsel here went into an 
examination of the origin and object of the amendment, and of 
the probable motives of the authors of it.] (1 Laws of United 
States^ 72. new ed. by Colvin,) 

The counsel next discussed the question, whether, if the court 
should direct another trial, and did not think it consistent with 
the business of the term, to have the trial at bar, they might 
[ *20O ] send it to be tried at the Court of Oyer and ^Terminer and 
Gaol Delivery, or before the judge who was to hold the next 
sittings in New -York. He observed that as the Circuit Court 
and sittings, and courts of oyer and terminer and gaol de^ 
livery, usually sat without any distinct commissions, the powers 
of the court to direct trials of this nature, must depend on the 
statutes by which they were regulated, (1 JNT. R, L, 335. sess. 
36. ch. 66. s, 1. 5, 6. 15. 2 Rev, Stat. 203.^ which he ex- 
amined ; and concluded, that the court had trie power and 
election, either to try the cause at bar, or to send it to be tried 
at a circuit or sittings, or before a court of oyer and termi^ 
ner. (a) 

Spencer, Ch. J., delivered the opinion of the court. A mo- 
tion has been made to discharge the defendant, on the ground 
that it appears, by the return to the certiorari, that he has l>een 
once tried, and, therefore, cannot legally be tried again. He 
was indicted in the Sessions in New -York for manslaughter ; 
the trial continued for five days, and the jury, after having re- 
ceived the charge of the court, retired to consider of their ver- 
dict ; were kept together 17 hours, and, declaring there was no 
probability of their agreeing on their verdict, were discharged 

(a) Tlie above brief summary of the arguments of the counsel in this cause, 
which was most elaborately discussed, has been taken from the notes furnished 
to the reporter^ by fVilliam Sampson^ Esq., who has published a very full and 
accurate report of the trial, and of all the proceedings in this interesting cose 
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after 1 1 o'clock at night, on the last day- in which the court Albany, 
could sit. It appears that the jury had, in the mean time, be- ^^J!i^^^J^^ 
tween their receiving the charge of the court, and their dis- the Peoplx 
charge, come into court, and, on being asked if they had agreed q^^„^,„ 
on their verdict, answered, through their foreman, that they had 
agreed, and that they found the prisoner guilty, but recommended 
him to mercy ; but, on being polled, the third juror called 
upon, declared his disagreement to the verdict. These are all * 
the facts material to be noticed in considering the present 
motion. 

The defendant's counsel rely, principally, on the 5th article 
of the amendments to the constitution of the United States, 
which contains this provision : " Nor shall any person be subject 
for the same offence, to be twice put in jeopardy *oflife or Kmb.^^ [ * 201 ] 
It has been urged by the prisoner's counsel, that this constitu- 
tional provision operates upon state courts proprio vigore. 
This has been denied on the other side. I do not consider it 
material whether this provision be considered as extending to 
the state tribunals or not ; the principle is a sound and funda 
mental one of the common law, that no man shall be twice put 
in jeopardy of life or limb for the same offence. I am, however, 
inclined to the opinion, that the article in question does extend 
to all judicial tribunals in the United States, whether constitut- 
ed by the Congress of the United States, or the states individ- 
ually. The provision is general in its nature, and unrestricted 
in its terms ; and the sixth article of the constitution declares, 
that that constitution shall be the supreme law of the land ; 
and the judges in every state shall be bound thereby, any 
thing in the constitution or laws of any state to the contrary 
notwithstanding. These general and comprehensive expres- 
sions extend the provisions of the constitution of the United 
States to every article U^hich is not confined, by the subject 
matter, to the national government, and is equally applicable 
to the states. Be this as it may, the principle is undeniable, 
that no person can be twice put in jeopardy of Hfe or limb, for 
the same offence. 

The expression, jeopardy of limb, was used in reference to 
the nature of the offence, and not to designate the punishment 
for an offence ; for no such punishment as loss of limb was in- 
flicted by the laws of any of the states, at the adoption of the 
constitution. Punishment by deprivation of the limbs of the 
offender would be abhorrent to the feelings and opinions of . 
the enlightened age in which the constitution was adopted, 
and it had grown into disuse in Ensrland, for a long period an- 
tecedently. We must understand the term, "jeopardy of 
limb," as referring to offences which, in former ages, were pun- 
ishable by dismemberment, and as intending to comprise the 
crimes denominated in the law, felonies. The crime of man- 
slaughter is, undoubtedly, a felony ; and therefore, the prisoner 
is entitled to the protection afforded by the article of the con- 
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ALBANY, stitution, whether we regard it as binding upon us by its owd 
^IHS-n'-'-^w/ ^'^^^^* or as an acknowledged axiom of the conunon law. 
Turn Pkopls *The question then recurs, What is the meaning of the rule 
Gooowiir ^^^^ ^^ person shall be subject, for the same offence, to be twice 
put in jeopardy of life or limb ? Upon the fullest consideration 
which I have been able to bestow on the subject, I am satisfied 
that it means no more than this : that no man shall l^e tuice tried 
* for the samt offence. Should it be said, .that we can scarcely 
conceive, that a maxim so universally acknowledged, and so in- 
terwoven with our institutii^ns, should need an explicit and 
solemn recognition in the fundamental principles of the govern- 
ment of the United States, we have only to recur to the history 
of that period, and to some other of the amendments, in proof 
of the assertion, that there existed such a jealousy or extreme 
caution, on the part of the state governments, as to require an 
explicit avowal in that instrument, pf some of the plainest and 
best established principles in relation to the rights of the citizens, 
and the rules of the common law. The first article of the 
amendments prohibits Congress from making any law respect- 
ing an establishment of religion, or prohibiting the free ex- 
ercise thereof, or abridging the freedom of speech, or of the 
press, or of the right .of the people peaceably to assemble and 
petition government for a redress of grievances ; the second 
secures the right of the people to bear anns ; and, indeed, with- 
out going into them minutely, nearly all the amendments to 
that instrument indicate either great precaution in defining the 
powers of the national government, and the rights of the peo- 
ple and the states, or they evince a jealousy and apprehension 
that those fundamental rights might be impugned, so as to leave 
no doubt that, in the article under consideration, no new prin- 
ciple was intended to be introduced. The test by which to 
decide whether a person has been once tried, is perfectly 
&mi1iar to every lawyer — it can only be by a plea of auterfois 
acquit, or a plea of auterfois convict. The plea of a former ac- 
quittal, Judge Blackstone says, (4 Com. '335.) is grounded on 
this universal maxim of the common law of England, that no 
man is to be brought into jeopardy of his life more than once 
for the same offence ; and hence (he says) it is allowed as a 
consequence, that where a man is once fairly found not guilty 
upon an indictment, or other prosecution, before any court 
[ ♦ *?03 ] having competent jurisdiction *of the offence, he may plead 
such acquittal in bar of any subsequent accusation for the same 
crime. The plea of a former conviction depends on the same 
principle, that no man ought twice to be brought in danger for 
the same crime. To render the plea of a former acquittal, a 
bar, it must be a legal acquittal, by judgment, upon a trial for 
substantially the same offence, and the verdict of a petit jury. 
(1 Chitty^s Crim. Law, 372.) In the present case, it is not 
. pretended that the prisoner has been acquitted, unless the dis- 
charge of the jury, without having agreed upon their verdict, 
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and without the prisoner's consent, shall amount, in judgment 

of law, to an acquittal. This brings us to the question, whether 

tlie Court of Sessions could discharge the jury, under the cir- thk Pkoplc 

cumstances of this case. If they could not, then I should be 

of the opinion, that, although there could be no technical plea 

of aiUerfois acquit, the same matter might be moved in arrest 

of judgment ; and, if so, I can see no objection to the discussion 

of the question in its present shape, on a motion to discharge • 

the prisoner. 

In tlie case of the People v. Olcotiy (2 Johns. Cases, 301.) all 
the authorities then extant upon the power of the court to dis- 
charge a jury in criminal cases, and the consequences of such 
discharge, were very ably and elaborately examined by Mr. 
Justice Kent; and it would be an unpardonable waste of time to 
enter upon a re-examination of them. In that case, the jury, after 
having remained out from 8 o'clock on Saturday evening, until 
near two o'clock the next day, and having, in the mean while, 
come into court two or three times for advice, declared there 
was no prospect of their agreeing in any verdict, and were 
discharged without the consent of the prisoner : One of the 
questions was, whether the discharge of the jury entitled the 
defendant to be discharged, or whether he could be re-tried. 
After examining and commenting on all the authorities, the 
position of the learned judge was this : " If the court are sat- 
isfied that the jury have made long and unavailing efforts to 
agree, that they are so far exhausted as to be incapable of 
further discussion and deliberation, this becomes a case of 
necessity, and requires an interference." He observed, " all the 
authorities admit that, when any *juror becomes mentally dis- [ * 204 J 
abled, by sickness or intoxication, it is proper to discharge the 
jury ; and whether the mental inability be produced by sickness, 
fatigue or incurable prejudice, the application of the principle 
must be the same." Again, he observed, " every question of 
this kind must rest with the court, under all the particular 
or peculiar circumstances of the case. There is no alternative 
—either the court must determine when it is requisite to dis- 
charge, or the rule must be inflexible, that, after the jury are 
once sworn, no other jury can, in any court, be sworn and 
charged in the same cause. The moment cases of necessity 
are admitted to form exceptions, that moment a door is opened 
to the discretion of the court to judge of that necessity, and to 
determine what combination of circumstances will create one." 
The learned judge inveighs, with force and eloquence, against 
the monstrous doctrine of compelling a jury to unanimity, by 
the pains of hunger and fatigue, so that the verdict is not 
founded on temperate discussion, but on strength of body. 
Although the case of the People v. Olcott was a case of misde- 
meanor, the reasoning is, in my judgment, entirely applicablo 
to cases of felony ; and, although the opinion was confined 
to the case under consideration, a perusal of it will show that 
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ALBANY, it embraces every possible case of a trial for crimes. The 
^^^!!^[}^^ opinion was delivered in 1301, and since that time this qucs- 
Thr Proplk tion has come under consideration in several cases. In the 
case of the King v. Edwards, (4 Taunt. Rip. 309.) the indict- 
ment was for a felony ; and while the prosecutor was giving his 
evidence, one of the jurors fell down in a fit, and he was 
pronounced by a physician, on oath, incapable of proceeding in 
his duty as a juryman on that day ; whereupon the jury was 
discharged, and a new jury sworn, and the defendant was con- 
victed. The point whether the prisoner could be tried, after 
the discharge of the jury, without consent, was argued before 
all the judges in England, except Mansfield, Chief Justice, 
and Lawrence, Justice ; all the cases were cited, and the judges, 
without hearing the counsel for the crown, said, that it had 
been decided in so many cases., it was now the settled law of 
the country, and gave judgment against the prisoner. The 
[ • 205 J same course was adopted, upon nearly the *same state of 
facts, in Ann Scalberfs case ; (Leaches C. C. 706.) and in the 
case of the King v. Stevenson, {Ecach^s C. C. 618.) the prisoner 
fell down in a fit during the trial, and the jury was discharged, 
and, upon his recovery, he was tried and convicted by another 
jury. In the case of the United States v. Cooiidge, (2 Gali^. 
Rep. 364.) a witness refusing to be sworn, the trial was sus- 
pended during the imprisonment of the witness for the con- 
tempt, and Mr. Justice Story held, that the discretion to dis- 
charge a jury existed in all cases ; but that it was to be exer- 
cised only in very extraordinary and striking circumstances. 
In the case of the Commonwealth v. Bowden^ (9 Mass. Rip. 
494.) upon an indictment for highway robbery, the jury, after 
a full hearing of the cause, being confined together durint^ 
part of a day, and a whole night, returned into court, and 
informed the judge that they had not agreed on a verdict, 
and it was not probable they ever could agree; whereupon, 
one of the jurors was withdrawn from the panel, without the 
defendant's consent, and the jury were discharged, and during 
the same term, anotheV jury was impanneled for his trial, and 
he was found guilty. On a motion in arrest of judgment, the 
court refused the motion, saying that the ancient strictness of 
the law upon this subject had very much abated in the 
English courts ; that it would neither be consistent with the 
genius of our government or laws, to use compulsory means 
to effect an agreement among jurors ; that the practice of 
withdrawing a juror, where there existed no prospect of a ver- 
dict, had frequently been adopted in criminal trials in that 
court. 

Upon full consideration, I am of opinion that, although 
the power of discharging a jury is a delicate and highly impor- 
tant trust, yet, that it does exist in cases of extreme and abso- 
lute necessity ; and that it may be exercised without operating 
as an acquittal of the defendant ; that it extends as well to 
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felonies as misdemeanors ; and that it exists, and may discreetly albamy, 
be exercised in cases where the jury, from the length of time :^^^^!^^^^^^^ 
they have been considering a cause, and their inability to agree, the Pkpplk 
may be fairly presumed as never likely to agree, unless com- q ^' , 
pelled so to do from the pressing calls of famine or bodily 
exhau'itiort. And, in the present *case, considering the great [ * 206 ] 
length of time the jury had been out, that the period for which 
the court could legally sit, was nearly terminated, and that 
it was morally certain the jury could not agree before the court 
must adjourn, I think the exercise of the power was discreet 
and legal. Much stress has been placed on the fact, that 
the defendant was in jeopardy during the time the jury were 
deliberating. It is true, that his situation was critical, and 
there was,, as regards him, danger, that the jury might agree 
on a verdict of guilty ; but, in a legal sense, he was not in 
jeopardy, so that it would exonerate him from another trial. 
He has not been tried for tlie offence imputed to him ; to ren- 
der the trial complete and perfect, there should have been a 
verdict, either for or against him. A literal observance of the 
constitutional provision would extend to and embrace those 
cases where, by the visitation of God, one of the jurors should 
either die, or become utterly unable to proceed in the trial. 
It would extend, also, to a case where the defendant himself 
should be seized with a fit, and become incapable of attending 
to his defence ; and it would extend to a case where the jury 
were necessarily discharged in consequence of the termination 
of the powers of the court. In a legal sense, therefore, a . . 

defendant is not once put in jeopardy, until the verdict of the 
jury is rendered for or against him ; and if for or against him, 
he can never le drawn in question again for the same offence. 
I entirely concur in reprobating the proceeding of withdrawing 
a juror, and attempting to subject a person to a second trial, 
because the public prosecutor was not prepared with bis proofs. 
In the case of the People v. Barn:tt fy IVard, (2 Catties' s Rep. 
304.) this court considered it equivalent to an acquittal. 

The only remaining inquiry is, whether the power of dis- 
charging the jury in this case could be exercised by the Ses- 
sions. 

The Court of General Sessions for the city of Neiv-Yorlc 
is clothed with powers not entrusted to the general sessions of 
uny other county. It has power to try for all crimes (cases 
affecting life only excepted) in as full and complete a man- 
ner as any court of oyer and terminer and gaol delivery, tor 
the said city and county, and can hear, *determine, and adjuds^e [ * 207 ^ 
the same. (2 N, K L. 503. 2 Rev. Stat. 216. 4. 26.) It 
IS not necessary now to decide whether the sessions in Neiv- 
York, since the statute, can grant a new trial on the merits ; 
but having as full and perfect juisdiction as the oyer and termi- 
ner and gaol delivery, excepting in cases of life, over all other 
cases, no doubt can be entertained that thev possess all the 
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incidents appertaining to the power of trying for these offences ; 
and the right to discharge the jury, under the facts and 
circumstances of this case^ was an incident to the trial. Upon 
the whole, I am of opinion, that whenever, in cases of felony, 
a jury has deliberated so long upon a prisoner's case as to pre- 
clude all reasonable expectation that they will agree on a ver- 
dict, without being compelled to do so from famine or exhaus- 
tion, then it becomes a case of necessity, and they may be 
discharged, and the prisoner may be again tried. In the 
present case, we consider the discharge of this jury as a discreet 
* exercise of the powers of that court, either on the ground that 
the jury had been kept together so long as to preclude all 
hope of their agreeing, unless compelled by famine or exhaus- 
tion, or on the ground that the powers of the court were to 
terminate within a few minutes, and that it was morally cer- 
tain that the jury could not agree within that period, which 
produced an absolute necessity for discharging them. 

In this opinion my brethren entirely concur, and the con- 
sequence is, that Goodwin must be tried at the next Sittings, 
and his recognizance, and that of his sureties, will be respited 
until the next January term. 

Motion to discharge denied. 



[♦•208] *Whitnev against The New-York Firemen Insur- 
ance Company/ 



Inmirancp on 
freight from 
Ardiangel. in 
Rus)tia,\o Xetc- 
York. Durinj^ 
the voyage ihc 
ship becBme so 
shatlcrecl and 
disabled by 
slorms, that she 
was compelled 
to seek a port 
for safety, and 
put into the 
Ifelder, being a 
port of neces< 
sity; where, on 
a survey, she 
was found to 
be so damaged, 
as to be unsea- 
worthy and in- 
capable of be- 
ing repaired, 
unless at an ex- 
pense much 
exceeding half 
her value : and 
ihougli another 
vessel Blight 



THIS was an action on a policy of insurance upon the 
freight of the ship Samuel ff'hiiney, W. E, fVhiineyf master, 
on a voyage from Archangel to New - York, dated November 22, 
1815. The policy was valued, and the sum insured was 8,000 
dollars, at a premium of three and a half per cent. The 
cause was tried before Mr. Justice Ya^c*, at iho New -York 
Sittings in April, 1819. 

The ship sailed on her voyage from Archangel, on the 21st 
o( August, 1815, with a cargo consisting of hemp, linens, sail- 
cloth, glass-ware and iron. From the 13th of September to 
the 5th of October, 1815, the ship encountered a succession of 
sudden squalls, heavy gales, and violent storms, in which she 
was much shattered and damaged, and became leaky, so that 
it became necessary for the general safety to lighten the ship, 
and, after consultation with the officers and crew, 51 packages 
of linen, 83 packages of sail-cloth, and 16 boxes of glass, were 
thrown overboard ; and it was determined to seek some port. 
After experiencing violent head winds and incessant gales, until 
the 28th of October, they found themselves north of the Texe!^ 
which they entered on the 30th of September^ and anchored 
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at the Niewe Dtepe,. about 18 Dutch miles from Amsterdam. Albany, 
At the request of the captain, who was also part owner, a '^"K"*^ '^^• 
survey was made of the ship at the Heldcr, The report of the ^*whit»ky^ 
survey was made about the 18th of November, and the cargo was « y ^f 
unladen, and a second survey made about the 12th of De- uek i»s*.'co. 
cember. The vessel was found to be a complete wreck, and so 
much damaged, as riot to be worth repairing, and if all the ^jj^ procu^a 
money at which the damages were estimated, had been ex- a^ Amsurdam, 
pended in repairs, it would not have rendered her seaworthy. SwjiJhMowJy 
The *whole cargo was wet and damaged j and part of the hemp [ * 209 J 
rotten. The surveyors reported it to be in such a heated state as ^n ordinary 
to be wholly unfit to be re-shipped ; and, to prevent further loss, rJISt;* yci Ow 
they recommended that both ship and cargo should be immediate- '»«»p '^»^s ««> 
ly sold at public auction, for the benefit of the concerned. The damaged,* m"o 
ship and cargo were, accordingly, sold at auction under the di- render it wholly 
rection of the captain, who received the net proceeds at the danlferous, "u! 
HeUer, It appeared that it was customary for ships to lie at ^ reshipped in 
the HelJer, between which and Amsterdam there is a constant ^^ *^*^i/*^Bny 
communication ; and that the Samuel Whitney, or a ship of {"®**®r ^°vl^ 
her size, could not have gone to Amsterdam before March or ing to *carry' a 
April, 1816. JJ2^ ^j^n j^<^»» 

It appeared that another ship might have been easily a^ wa«.^tiicre- 
procured at Amsterdam, to carry an ordinary cargo from the '°*J'*^j[^**""^j 
He'der to New -York, at a low freight; but that no attempt and careo sold 
was made to hire another vessel ; and it was proved that the ^r Jlj^hc^^'jffof 
hemp was so thoroughly wet, that, at that season of the year, all coucemed. 
when there is almost continual rain and sleet, the hemp could ''J* . 8*^"»^e** 

, , 1 • I • I 1 • ^ Bbandone<l as 

not have been dried m the open air, so as to be in a proper for a loiai loss. 
condition for re-shipping. Several masters of vessels, who were igs(lil4d*'bad 'a 
examined as witnesles, agreed that no prudent man would ng^i to ahan- 
consent to take a cargo of wet hemp on board of his ship, *'**"» **?** *° "*: 

r> I I • 1 • 1 I 1 11 cover lor a ioial 

for such a voyage ; that it was very liable to become heated loss, dcduciiug 
and take fire; that the hemp was in a perishins state, and fr^'^^\,proi'iita 

,, ,« 1*1 'It • • Uinens iruni 

could not have been dried until the ensuing spring. Archayei lu 

The ship and cargo were, also, insured by separate policies. ***® ^'^*'•• 
The vessel And freight were abandoned, and a total loss was 
paid by the insurers on the vessel, after deducting the net pro- 
ceeds, arising from her sale, received by the plaintiflT: The cargo 
was not abandoned ; but the loss was adjusted and paid, and 
the defendants, who were insurers of a part, settled with the 
plaintiff according to such adjustment. 

A verdict was taken for the plaintiflT, for 9,569 dollars and 
77 cents, being the whole amount of the value insured, with 
interest, subject to the opinion of the court on a case contain- 
ing the above facts, and which either party was to be at liberty 
to turn into a bill of exceptions, or a special verdict ; and in 
case the court should be of opinion that the plaintiff was en- 
titled to recover on the ground of a pro rata *ifTeight, and any [* 210 ] 
difliculty should arise as to the amount to be recovered, the 
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JVclIs, for plaintiff. 
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Platt, J., delivered the opinion of the court. To sustain 
such an action on a policy for freight, the plaintiff must prove 
tliat the ship was disabled by the , perils insured against ; and 
that the cargo could not have been carried from tlie port of 
necesnty to the port of destination, for one half the frtigkt 
valued in the policy. The rule is now perfectly established, that 
a policy on freight does not insure the soundness of the goods, 
but merely their safe carriage to the port of destination. It is 
immaterial to the insurers whether the cargo arrive in good, or in 
bad condition, provided the goods spccijically remain. If they 
perish from internal causes of decay, or are spoiled by reason 
of the perils of the sea, still, if they are carried to the port of 
destination, and are ready to be delivered there, or if the mas- 
ter is able, and offers to carry them, but the owner of the 
goods voluntarily elects to receive them at an intermediate 
place, the ship-owner is entitled to his full freight, although 
the goods are of no value to the shipper. (Herbert v. Hal^ 
Ictt, 3 Johns. Cases, 93. Griswold v. New-York Insurance 
Company, 3 Johns. Rep. 321. Saltns v. Ocean Insurance 
Company, 14 Johns. Rtp. 13S.) If reasonably practicable, it 
was undoubtedly the duty of the master, as agent for the ship- 
owners, to have procured another vessel to carry the cargo 
from the Hclder to New -York. He was bound to earn the 
whole freight, if he could ; and in case of disaster, it was not 
an essential part of the contract of insurance on freight that 
the goods should be transported in that particular ship. 
(Bradhurst v. Col. Ins. Co. 9 Johns. Rtp. 17.) Whether 
Amsterdam and the Hdder are to be regarded as the same 
port, so as to oblige the master to resort to Amsterdam to find 
a vessel to complete the voyage, has been strenuously contested 
[•211] by the counsel. Considering the relative *po8ition of those two 
places, and their intimate commercial connexion , on the same arm 
of the sea, I incline to the opinion, that if the master was l)ound 
to seek another ship to continue the voyage, his duty required 
him to resort to Amsterdam for that purpose, if none could be 
procured at the Hclder. In Saltus v. Ocean Ins. Co. (12 
Johns. Rep. 107.) it was held, that the master, under like cir- 
cumstances,' was not bound to go from Kinsale to Cork (15 
miles) to hire another vessel. Extreme cases often embarrass 
us, in the application of any rule; but, I think, a well-founded 
distinction exists between the two cases; because, between 
Kinsale and Cork there is mare apertum, and between the 
Helder and Amsterdam, it is mare clausum. 
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But in this case, I am of opinion, that it is proved, to a rea- 
sonable certainty, that the master could neither dry the hemp, 
nor re-ship it for Netv-York, on board another vessel, in the 
wet and perishing condition in which it was. Brovm and 2\7- 
linghast, two masters, swear, that they would not have taken 
tlie wet hemp on board their vessels, and that there was prob- 
able danger of its setting fire to the ship ; and, in their opinion, 
no prudent master of a vessel would take such a cargo on 
board. This opinion, of men so competent to judge, and ac- 
cording so perfectly with the common sense and obvious rea- 
son of the case, seems to me abundantly sufficient to establish 
the fact, that any attempt to charter a vessel to carry a cargo 
in such a state across the Atlantic, would have been unsuccess- 
ful. Suppose there was no ground to apprehend danger of 
ignition; what ship-owner, for treble freight, would expose 
bis vessel, and every person having connexion with it, to the 
pestilential effluvia of a cargo of rotten hemp ? If private inter- 
est were not sufficient to restrain men from making such a ship- 
ment, it ought to be punished as an offence against the public 
safety. I assume, then, that, without any fault or neglect of duty 
in the master, the ship was rendered unseaworthy by the perils 
of the sea ; that she entered the Hdder as a port of real 
necessity ; that she could not be repaired for half her value ; and 
that another vessel could not be procured to carry the cargo to 
the port of destination, for one half the freight as valued in the 
policy. The plaintiff had a right, ^therefore, to break up the 
voyage, and to abandon the freight to the underwriters as for a 
total loss. But I think it equally clear, that the defendants are 
entitled to a deduction for freight pro rata itincris, upon the 
whole cargo (including the Jettison) from Archangel to the 
Htlder. The owner of the cargo did not abandon to the under- 
writers, as he had a right to do, but chose to settle with them, on 
the principle of a partial loss. He, accordingly, by his super- 
cargo, directed the sale at the port of necessity, and received the 
net proceeds there ^ as owner of the cargo. By such a course of 
conduct, the transaction is characterized as a partial, not a 
technical total loss of the cargo. And the shipper, having 
chosen to receive his goods, or the avails of them, in Holland, 
•t presents a case in which the ship has earned pro rata freight. 
(Williams V. Smith, 2 Caines^s Rep. 13. Jiohinson v. Marine 
Im. Co, 2 Johns, Rep. 323. Brad hurst v. CoL Ins. Co. 9 
J.jhns. Rep, 17. Schiefflin v. N, Y. Ins. Co. 9 Johns. Rep. 21.) 

A reference must, therefore, be made to settle the amount 
of the recovery, pursuant to the stipulation in the case. 

Judgment for the plaintiff accordingly, (a) 

(a) Vide Center y. Tke Jtmerican Ins, Co. of J^no-YorlcJ Cmoen's Rep. 564. 
DidUy V. Tke JWio- York Insurance Co. 4 Cotoen's Rtp, 222. Pedt et al. y. Mer- 
ekamfa Ins. Co. 3 Mason, 27. 
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TyB peoplb The People against M'Kay. 

V. 

M'Kat. 

A paper pur- THE prisoner was brought up from the county of Alleghany 
porting lobe a Oil a habeas corpus, and the indictment and proceedings against 
SSout the «eal ^''^ ^^ ^^^ Court of Oj/cr and Terminer and Gael Delivery, in 
of the court, in that couiity, wcre returned in obedience to a writ of certiorari 
* Whereapris- directed for that purpose. It appeared that the prisoner was 
oocr was tried indictcd for the murder of his wife, by administering to her 
ner mST ur- ^^^^^^'^j ^nd he was tried and convicted in June last 

tmner and goal 

[ * 213 ] *Hudsony for the prisoner, now moved an arrest of judgment, 

^jj|^» ^^' on the ground that no venire had been issued to the sheriff of 
canceled, with- thc county of A. to summon the petit jury ; it appearing, after 
oaiar«rirere- i\^q prisoner was convictcd, that the supposed venire was not 
filed, it was held undcr thc scal of the court, and that no official return was 
lobe error, and made by the sheriff to the venire, with the panel of jurors 

we judgment i . .1 -^ *^ ^ 

WM arrested, annexed to the writ. 

JJ^ "®^ '^ ^" ^'^'*' ^"^ criminal cases, a venire is indispensable, to au- 

A peremp- thorize the summoning of a jury ; and a writ without the seal 

••3 b ^*^"P ^^ ^'^® ^^"""^ '^ "^ venire. {Fitzhugh's Case, Cro. Jac, 527. 

iwWr to the Hawk P. a B. 2. ch. 41. s. 1. 2 Inst. 568. 2 Hale, P. C. 

KoJ'er of hu ^^^' ^^^- ^'*^- ^^'■- ^'^^^ ^ ^^^ ^' ^' ^ Binney Rep. 447. 

•igbt to**objec^ 1 Chitty Cr. L. 505. 508, 509. 412. Bac. Abr. Juries (B. 1.) 

iTreiMvT^' for '^^^^ court might have awarded a panel of jurors instanier. 

this is 'not a {Peojplc V. MLea, 2 Johns. Rep. 381. J Nothing is to be taken 

e**?o*^*S!e y implication against the prisoner; ne is not to be presumed 

^. to waive any of his rights. Though he appeared and challenged 

icrwbo^has ^^^^ ^^ ^'^^ jurors, he is not thereby precluded from objecting 

len found to the Validity of the process and proceedings. It may be 

JSgroent i8*w^ said, that under thc 11th section of the act for regulating 

tested on his trials of issues, and for returning able and sufficient jurors, (I 

SfrJor'a'iJw ^: ^' ^ ^2^- sess. 36. ch. 5. 2 Rev. Stat. 410.) the clerk 

trial ma/ be might draw out the names of the jurors, without any venire 

•tvarded. previously issued, and deliver the panel of the names to thc 

sheriff. But this section applies merely to the drawing thc 

names, and not to the process or the summoning of the juiy . 

(s. 9.) and the 16th section of the act concerning circuit courts 

and sittings, and thc courts of oyer and terminer and gaoi 

delivery, (I N. R. L. 335. 36 sess. ch. m. 2 Rev. Stat. 415.) 

requires the sheriff to summon the jurors. 

Oakley, (A. G.) and Collier, contra, admitted that the ve 
nire in this case, being without a seal, was void ; but they con 
tended that, under the statutes which had been cited, no ventre 
was necessary. Prior to the revision of the statutes, in 1801 . 
the clerk of the court could not draw out the names of jurors, 
but the sheriff was directed to return the t?f wire, with the panel 
containing the names of the jurors annexed to the writ. (1 
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Greenl. ed. Laws, 261. 264. sess. 9. ch. 41. 2 Gr. cd, L. 81, ALBANY, 
82. sess. 1 1, ch. 33.) But in 1801, a change was made in the .^^^^^^i^ 
mode of obtaining jurors ; and the •clerks were directed, on tu£ Pxopls 
application of the sheriff, to draw the names of the jurors, and mi^^^ 
deliver the panel containing their names to him. {\ K, fy R. 
ed. Laws, 378. sess. 24. ch. 98.) By the act passed March 
16, 1803, (sess. 26. ch. 32. 3 Jrebst. cd. 252.) the names of 
the jurors for trial of issues in any court of record, were di- 
rected to be drawn, without any venire previously issued, or 
application from the sheriff, for that purpose, and the names 
of the jurors so drawn were to be returned by the sheriff to 
every venire returnable at such court. The act of the 25th of 
February, 1813, (1 K K L. 325. 328. s. 11. 2 Rev. Stat. 
410.) dispenses with the necessity of issuing a venire in each 
cause ; the clerk is to draw out the names of the whole number 
of jurors for each court, and to deliver the panel to the sheriff, 
who summons all of them, and that is the panel for the whole 
court ; and is, aflerwards, annexed by the clerk to any venire 
which may be returned. The whole authority of the sheriff 
is derived from the statute. He can summon only those ju- 
rors whose names are contained in the panel delivered to him 
by the clerk. 

Again ; the oyer and terminer may award a panel to be 
returned by the sheriff, without any writ or precept. (3 Bac. 
Abr. 728. tit. Janes (B.) Foster, C. L. 63. 2 Hale P. C. 261. 
s. 3. 1 Chitty C. L. 413. 506, 507.) The prisoner might have 
challenged the array; and that is the proper course, where the 
process is defective: (S Bac. Abr. 731. Juries (B.) s. 3. 1 ^ 

Chitty C. L. 538, 539.) and if a good cause of challenge to 
the array, it is waived by challenging to the polls. (I Chitty 
a L. 545. 2 Hale P. C. 273, 274. 2 Hawk P. C. 387. Oo. 
LUt. 158. a. 3 Bac. Abr. 764. Junes, (B.) s. 11. Hob. 235. 
12 East, 231. n.) 

Talcot, in reply, said, that no issue of fact could be tried in 
any court, civil or criminal, without a process to summon a 
jury, and this process varies according to the court in which 
the trial is to be had. (1 Chitty C. L. 412. 506.) The pris- 
oner was arraigned on the indictment before the court of 
oyer and terminer and gaol delivery. In Ens^lani, no issue 
can be tried in either of those courts, without a precept to 
summon a jury. ( 1 Chittu C L. 508, 509. Peter * Cwk's case, [ • 215 ] 
4 mate Tnals, per Justice Treby. Hawk P. C. b. 2. ch. 

41. s. 1. 2 Hale's P. C. 260, 261.) The reason why the 
justices of gaol delivery may have a panel returned without 
a precept or writ, is, that before the court, they issue a general 
precept to the sheriff to bring before them a certain number of 
jurors, and out of this number supposed to be present in court, 
returned on the general precept, the court may award a panel 
to be returned, without any other precept. (3 Bac. Abr. tit. 
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ALBANY, Juries, B. 1.) The act of 1801 never could have contem 
^^^1^!^\}^^ plated that there was to be no venire, or process to summon 
Ttfs Pkoplx jurors. And all the provisions of the act of the 25th of Felh- 
•TKat ^^^y^ 1Q1'^» (s- 9 ) aod of the act of the 18th of April, 1S18, 
relative to the qualifications of jurors in the counties of 
Niagara, Genesee, Alleghany, &c. (sess. 38. ch. 250. 3 
Webst, ed. 258.) which require the qualifications of the jurors 
to be inserted in the venire or jury process, show, that such 
was the view of the legislature. The argument of the counsel 
for the people would go to establish the doctrine, that no 
venire was necessary in a civil cause ; for the act is general as 
to all issues to be tried. In Cooper v. Bisscll, (16 Johns. Rep. 
14G.) the court decided, that if a vetdrt be executed by any 
other person than the sheriff, without a suggestion of special 
facts, or express award to the coroner or elizors, upon the record, 
it was error for which the judgment roust be reversed. (1 
Chitty a L. 522.) 

The return of the process by the sheriff is the only legal 
evidence of its having been served, and that a jury has been 
summoned. Here was no process, nor any return of the sheriff. 
A court cannot award a panel immediately, without some 
process awarded on the record, or demand of a jury. The 
demand on the record- in this case, is of freeholders, and the 
act last cited directs, that the qualifications of jurors, in Alle^ 
ghany, and the other counties there mentioned, shall be the 
possession of lands under contracts for the purchase of the 
same, and being worth 150 dollars, in personal property, or 
having made improvements on such lands to that amount, free 
of all encumbrances. 

Then, can the court award a new trial in this case ? This 
f Anu, p. 189. is not a cJise of necessity. It is not like Goodwin* s case.f The 
irregularity has been owing to the default of the officer, whose 
r * 816 ] *duty it was to see that a proper venire was made out and re- 
turned. There is a distinction between errors in process, and 
errors in the indictment. (9 Hen, V. 2. case 7.) 

Spencer, Ch. J., delivered the opinion of the court. It has 
properly been conceded by the attorney general, that the 
paper purporting to be a venire is to be regarded as a nullity, 
it not having the seal of this court impressed upon it. The 
points which have been argued, and which the court is called 
upon to decide, are, 1, Whether the trial w^as regular without 
a venire returned and filed ; 2. Whether the fact which ap- 
pears on the return, that the prisoner peremptorily challenged 
several jurors, cured the defect of a venire. 

It has not been controverted, and it certainly could hot be, 
with effect, that at common law, a venire is essentially necessary 
to authorize the sheriff to summon a jury ; and that an omis* 
sion of that process would be a fatal defect. The trial of 
collateral issues, and a jurv de mfdieiatc Ungues, form excep- 
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tions to the general rule of the common law. It has, how* 
ever, been urged, that the provisions of the statute for regu* 
lating trials of issues, and for returning able and sufficient jur 
fors, (I N. R, L. 323.) dispense with the necessity of a venire. 
The 11th section of the act authorizes the clerks of counties 
to draw the names of jurors for the trial of issues, without any 
venire previously issued, fourteen days previous to the holding 
of the courts, after giving ten days' notice ; and after drawing 
the numl>er required, and completing the panel, the clerk is to 
make out, and certify under his iiand, a panel of the jurors so 
drawn, and deliver the same to the sheriff, '^ whose duty it 
shall be to summon the several persons whose names are con- 
tained in such panel, at least eight days previous to the sitting 
of such court, and to make return in what manner he has 
served such process." 

The 1 6th section of the act concerning the circuit courts 
and sittings, and the courts of oyer and terminer and gaol 
delivery, (I iV. iJ. L. 339.) requires of the sheriffs of each 
of the counties, to cause to come before the courts of oyer 
and terminer and gaol delivery, to be held therein, twenty- 
four good and lawful men, as grand jurors, and likewise, so 
*many good and lawful men of the same city and counties 
respectively, duly qualified to serve as jurors therein, as tho 
said courts of oyer and terminer and gaol delivery, or any 
justice thereof, sh:ill, from time to time, direct ; and it re- 
quires the district attorneys, as soon as conveniently may be, 
after every circuit court shall be appointed to be held, within 
their respective districts, and ai least fifteen days before the 
tim of hjldinjsc the sama^ to issue precepts under the seal of 
the Supreme Court, directed to the respective sheriffs of the 
same cities and counties, /or ^Ae purposes aforesaiJ, mentioning 
the day and place, when and where the said courts are to be 
held, and commanding the said sheriffs respectively to do what 
is required of them. These two statutes being in pari materia^ 
must both be taken into consideration, in deciding whether 
the venire was intended to be dispensed with by the first statute. 
If these are construed together, it is manifest the legislature 
did not intend to supersede the use of a venire. It cannot be 
admitted, that in requiring the panel to be delivered to the 
sheriff, and in requiring the sheriff to make return in what 
manner he has served such process, the legislature could be 
guilty of the absurdity of considering the panel, containing 
only the names of the jurors, their places of abode and addi- 
tion, as a process. The process referred to must be the venire, 
under the seal of the Supreme Court. The only necessity now 
remaining for the issuing and placing a venire in the hands of 
the sheriff, regards the return to be made upon it. The sher- 
ifTs return of the manner in which he has performed his duty, 
roust be made on this process, that the court may be officially 
informed, that the sheriff has duly obeyed its mandate. Inas- 
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much, then, as a venire was necessary at the common law, and 
as the statute yet requires it to be issued, the omission to issue 
it, we must consider an error apparent on the record ; and in 
such a case, affecting life, we do not feel ourselves authorized 
to dispense with a process, required by the common law, and 
also by the statute, although we may not be able to perceive 
much use in continuing it. 

We arc not of the opinion, that the prisoner's peremptory 
challenge of jurors was a waiver of his right to object *now to 
the want of a venire. It seems to be an admitted principle, that 
a challenge to the polls is a waiver of a challenge to the array ; 
but the objection now taken, is not to the array ; a challenge 
to the array is an exception to the panel in which the jury are 
arrayed and set in order by the sheriff in his return ; and it. 
may be made on account of partiality, or of some default in 
the sheriff who arrayed the panel. (3 BL Com. 359.) It is 
a humane principle, applicable to criminal cases, and especially 
when life is in question, to consider the prisoner as standing 
upon all his rights, and waiving nothing on the score of irregu* 
larity. We are, therefore, clearly of opinion, that the judgment 
must be arrested. His counsel has suggested a doubt, whether 
arresting the judgment does not entitle him to be discharged 
without being subjected to another trial. It will be observed, 
that the judgment is arrested on the motion of the prisoner. 
An act done at the request and for the benefit of a prisoner, 
we are clearly of opinion, cannot exonerate him from another 
trial. A case, analogous in principle, occurred in Ontario 
county, in 1814. A woman of color was indicted and tried 
for murder, and found guilty. The jury had separated, after 
agreeing on a verdict, and before they came into court ; and 
on that ground a new trial was granted, and she was tried 
again. We know of no case which contains the doctrine, 
that where a new trial is awarded, at the prayer, and in favor 
of a person who has been found guilty, that he shall not be 
subject to another trial. 

Let the prisoner be remanded to the gaol of the county of 
Alleghany y and let the proceedings be sent down by procedendo. 
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*Gray against Crosby, 

THIS was an action of covenant tried at the Putnam cir- 
cuit, the 2d of November, 1819, before Mr. Justice Yates. The 
action was brought on an agreement between the parties, 
under their hands and seals, dated the 6th of April, 1818, re- 
citing that the plaintiff gave to William Watts a bond and 
mortgage for 5,000 dollars, the payment of which was secured 
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bj the land and premises in Pattuon on which the plaintiff Albany. 
lived, and by land of the plaintiff in Pavlings, called the Bur- ^"fi^*- *^- 
dock place, and the land of the plaintiff in Kent^ called the grat 
Patty Wixon place, which bond and mortgage had been duly 
assigned to the defendant : and that whereas the said land had 
been sold by virtue of the bond and mortgage, and divers ^^'^ '»«« «/ « 
suits and controversies had arisen between the parties, &c., the {heTomnict, 
said parties, therefore, agreed that /. C, C. A., and J. A., the Mvmeni of 
should, on or before the 20th of Aprils then instant, appraise Z an aUeraa- 
the farm and premises on which the plaintiff lived in Paterson ijveforhiseiec. 
at its real value, without reference to the price it sold for, under '°The defend- 
the mortgage: and then the said 'appraisers were to ascertain ant held a bond 
what was due to the defendant on the bond and mortgage, with exccut^byi^ 
all the costs and charges, and strike a balance, and the balance, pjai"tiff, * and 
against whom it should be found, should be immediately paid coniroversyhad 
by the party against whom it should be found ; and in case the »"^^" between 
amount of the value of the appraisal was equal to, or exceeded emered"into an 
the amount of the demands of the defendant, then the plain- ^^^^"^^"J^jjj,"^ 
tiff was to have the Patty Wixon place, and the Burdock place ; u^ncd b^thcm! 
but in case the defendant's demands should exceed the amount fie^^f uS*'™'*^ 
of the appraisal, the plaintiff should have his option, to be premises, and 
determined immediately, whether he would pay the balance in ^s^^^^r^am what 

,. , ^', . . '^j.i -. - was cue on the 

money immediately, or have the appraisers ^immediately ap- r « qq^. ^ 
praise the Patty Wixon place and the amount be applied to J^^ ^ ^J 
the payment of the said balance ; and if it exceeded the resi- pge to the de' 
due of the claims of the defendant, after applying the first ap- , jj""\*j, J"}* 
praisal, then the defendant was to pay the balance : but in case auee, and the 
there should still be a balance in favor of the defendant, it P'jl^y ihf*bai- 
shall then be optional with the plaintiff to pay the balance ance was found 
immediately in money, or have the said appraisers appraise the ^^^ ^^^^xvie 
Burdock place, and its value applied to the payment of the de- same ^o the 
fendant; and if the amount of the said appraisals shall exceed S[c*^y„nd?i"wai 
the amount of the defendant's claims, then he shall pay the n^cd, that if 
balance ; and in case the whole amount of the said appraisals ^t^L _, p*""!)! 
shall not satisfy the defendant s claims, then the plaintiff should fuini the arree- 
immediately pay the balance And it was further agreed be- "Tlo^ih^oJiir 
tween the parties, that the appraisers should take into consid- £00 dollars. 
eration the case of the Burdock and Patty Wixon farms, and l^'^^^'o^^d^^^^^ 
the damage done to them, if any, by the defendant or his agents ^% liquidated 
$ince the sale under the mortgage, and allow it to the plaintiff; ^pp^^n ^rc^ 
and that the plaintiff shall give immediate possession from the cordmgiy ap- 
date of the agreement, of the farm and premises on which he JUic of'tho 
lived, to the defendant; and that the plaintiff should have the laud, and asrcr* 
right to lake off all his property from the same, and should not a"nre1iue^to*aie 
pay rent to the defendant, until the agreement was executed ; defendant on 
and that if the plaintiff should take the Burdock place and iortjT^e, SUd 
Wixon place, or either of them, according to the agreement, foundabnianco 
then he was to have immediate possession of them, or either favo?^of*"h« 
of them which he should so take : That if the agreement was p'**"*^-. ^'''J 
not carried into effect, according to its true intent, it should ****** **" " 
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ALBANY, not affect, or in any manner interfere with the other business 

Augiwt, 1820. i^jjj proceedings of the parties ; and that if either of the par- 

Gray ties should refuse to fulfil the agreement, according to its true 

V. intent and meaning, the party so refusing should pay to the 

other p^rty the sum of five hundred dollars, which shall be 

Bot could not, considered as liquidated damages.'' The plaintiff, afler stating 

MyUiJdOcfdoU ^bc agreement in his declaration, alleged, that the appraisers 

Jars, liquidated named, before the time limited, appraised the farm on which 

SiTrTe'ai^I the plaintiff lived in P. at 5,000 dollars, and ascertained the 

ment as rescind- amount duc to the defendant on the bond and mortgage, 

so 'much 'of iSc ^"d fof charges, &c. to be 6,326 dollars and 91 cents, and 

S* 221 ] struck *a balance against tfie plaintiff of 1,326 dollars and 91 
ebidueiohim cents, and that the plaintiff immediately elected to have the 
would Miisfy Wixoji placc appraised, and the appraisers accordingly appraised 
ihat amount, the placc and the damages thereon at 480 dollars; and that 
balance ^*certi^ ^flcr deducting that sum, there still remained a balance due to 
ficd in hii) fa- the defendant of 846 dollars and 91 cents ; and the plaintiff 
th*cpiaiiItiffwM thereupon elected to have the Bvrdock place appraised, &c,, 
eniiiied lo re- and the appraisers thereupon appraised the same, and the use 
doiiar8,8o*found thcrcof and damages done thereon, at 1,157 dollars and 58 
by ihc apprais- cents, and the amount of which appraisement exceeded the 
wm i^reed as balance of the claims and demands of the defendant, as deter- 
liquidated dam- niincd by the appraisers, 310 dollars and 67 cents, which the 
nfingUie"agrcc- defendant had refused to pay, although requested, <&c., nor had 
menu (a) [jc paid the 500 dollars, Uquidated damages, &c. The defend- 
MYide speneer ^"^ cravcd oycr of the agreement, and pleaded non est factum^ 
v.TddenXc^ with fioticc that he would give in evidence at the trial, that the 
and nS?'(j}Vo plaintiff was, at the commencement of the suit, indebted to 
irSd ^^. ^i ^*°* ^^ ^^^ amount of the bond above mentioned, that he would 
»«jrf^i9 joh$u, set off so much thereof as would be sufficient to satisfy and 
discharge the plsiin tiffs demand, and have the balance certified 
in his favor pursuant to the act. 

After the plaintiffs witnesses were examined, the defendant 
admitted that the plaintiff was entitled, under the agreement, 
to the stipulated damages of 500 dollars, on the allowance of 
which he insisted that he had a right to consider the agree- 
ment as rescinded, and that the whole bond assigned to him 
by Watts remained in force against the plaintiff; and offered to 
prove that he had so elected and offered the plaintiff, before 
the suit was brought, and insisted on setting off a sufficiency 
of the amount of the bond to satisfy the said 500 dollars, and 
have the balance certified in his favor : but the judge decided 
that the setoff could not be allowed ; that the bond was to be 
considered as canceled and paid, and that the defendant had 
no right to have the agreement rescinded, by paying the 
stipulated damages; and directed the jury to find for the 
plaintiff the sum of 310 dollars and 67 cents, being one of 
the sums demanded in the plaintiffs declaration, with liberty 
to the defendant to move to set aside the verdict on a case 
made ; and the jury found a verdict for the plaintiff acconf 
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ingly, subject to the opinion of the •court on the 
case^ which was submitted to the court without argument. 



above ALBANY, 

August, 1820. 



Wood WORTH, J., delivered the opinion of the court. The 
principal question in this cause, arises on the constj^ction of 
that part of the covenant declared on, which is contained in the 
following words : " It is further agreed, that if either of the parties 
to this agreement, shall refuse to fulfil this agreement, accord- 
ing to its true meaning and intent, the party refusing shall 
pay to the other party the sum of 500 dollars, which shall be 
considered as liquidated damages.^' On the part of the de- 
fendant, it is admitted, that he is liable to pay 500 dollars, 
and on the payment of that sum, it is contended, the parties 
are placed in the same situation they were before the covenant 
was made. 

There is no doubt that if, upon a view of the whole instru- 
ment, it shall appear to have been the intent, that the damages 
stipulated should be received, in lieu of a performance of every 
thing covenanted to be done^ and as an extinguishment of the 
appraisement itself, then the defence is well founded. In or- 
der to determine this point, a careful examination of the agree- 
ment becomes necessary. The intent collected from the whole 
instrument, must be carried into effect, although there may 
be a difficulty in reconciling all its parts. After an attentive 
examination, my judgment is convinced, that the construction 
contended for by the defendant was not contemplated by the 
parties, and ought not to be sanctioned. 

It appears, that the plaintiff having mortgaged three iarm§ 
to. William Watts ^ for securing 5,000 dollars, and this mortgage 
having been assigned to the defendant, he had, by virtue 
thereof, sold the land mortgaged, and then had possession of 
two of the farms. Divers controversies and suits having arisen 
concerning the premises, the parties were mutually inclined to 
bring the controversy to a close, by a submission to three in- 
dividuals. The basis of the submission was, that an appraise- 
ment of the land be made at its real value, and be applied to 
the payment of the debt due from the plaintiff, and of all legal 
claims and charges of the defendant against him, without ref- 
erence to the price the land *sold for under the mortgage. 
The covenant, also, provides for the performance of certain 
things before the appraisement took place. At its date, April 
6th, 1818,' the plaintiff held the possession of one of the farms, 
and by that instrument bound himself to give immediate pos- 
session thereof from the date, reserving the right to take off 
all his property. The cause of inserting this clause may have 
been, that the farm on which the plaintiff lived, was, in the 
first instance, to be appraised, and, in any event, to be applied 
toward the discharge of the defendant's debt. Both parties 
expecting an appraisement would be made in a few days there- 
after, it may not have been deemed necessary to defer the 
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delivery of possession. The object and design of these parties 
appear to have been, that the decision of the appraisers should 
be conclusive on the matters submitted to them, and put an 
end to the controversy. This must be carried into effect, un- 
less the clause respecting liquidated damages is in language so 
plain and explicit as to require a different construction. The 
question submitted was of considerable magnitude ; the terms 
of submission were settled on principles of justice and liber- 
ality ; the plaintiff was to perform acts immediately, altogether 
inconsistent with the idea that the covenant could be rescinded 
after the appraisement, by either party, on paying a sum in 
damages, thereby converting it into a conditional arrangement, 
by which the parties were lefl to speculate as to the appraise- 
ment, and if not approved, then to proceed in their suits at 
law. I think the parties contemplated otherwise, and that the 
clause relied on may be explained and applied in such manner 
as to leave the appraisement in full force, and allow the plain- 
tiff the benefit of it. This is a case of submission to arbitra- 
tors. From the nature of the case, either party might revoke 
it ; and if the authority had been revoked before the making 
the award, the arbitrators could not proceed. This right is in- 
cident to every case of submission, whether it be by bond, 
covenant, or by parol. The consequence of revocation would 
be, that where there is a penalty, it is forfeited, and the plain- 
tiff would recover such damages, under the breaches assigned, 
as he may have sustained. (Allen v. Watson, 16 Johns. Rep- 
205.) If, instead *of a penalty, eo nomine, the parties agree 
on a sum as liquidated damages, and one party revokes the au- 
thority, in such case, I apprehend the plaintiff would recover 
the specific sum agreed on. I consider the exercise of the 
power of revocation as one of the acts to which the damages 
apply. But they do not apply to the sum of 310 dollars and 
67 cents, which appears to be the surplus of the appraisement, 
afler paying the defendant his whole demand. The damages 
were intended to embrace two objects: to remunerate one 
party, if tlie other defeated the award by revoking the submis- 
sion, and to compensate for the non-performance of those acts 
which the parties bound themselves to perform, previous to 
the award, and .<!uch as the defendant is boutid to perform, if 
he retains the Burdock and IVixon farms. For aught that ap- 
pears, every thing stipulated has been performed, excepting the 
matters which are the subject of this suit. That the stipulat- 
ed damages do not apply as a substitute for the award itself, 
and thereby become the means of defeating it, I think very 
plain, upon this consideration, that the damages are given, '' on 
a refusal to perform the agreement.^' The moment the award 
or appraisement was made, the most important part of the 
controversy was settled and concluded, without requiring any 
further act to be done. Before the award, a large sum was due 
to the defendant on the bond and mortgage ; ai\er the appraise- 
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inent was made, and it appearing that the value of the land 
appraised exceeded the amount of all the defendant's claims^ 
the demand of the defendant was satisfied, because no further 
act was required to be done by either party to give the award 
effect thus far. By the terms of the submission and the ap- 
praisement under it, the defendant's demands were ex- 
tinguished, if the lands were appraised at more than their 
amount. They were appraised at a greater sum, and that ex- 
cess is claimed in this suit. It is perfectly clear to my mind, that 
the liquidated damages have no application to this part of the 
subject ; there is nothing here to refuse or perform^ and without 
something which could be the subject of refusal, the clause has 
no effect. If, then, so great a portion of the controversy is 
extinguished by the mere force of the appraisement, and without 
any further act of the parties, can *there be any ground for 
saying, that the stipulated damages were intended as a sub- 
stitute. If this point be conceded, and I do not see how it 
i^n be questioned, it would be absurd to allow, that as to the 
excess of the appraisement, whatever that might be, the parties 
intended, that instead of paying such excess, the party liable 
to the payment might elect to pay the liquidated damages in 
lieu thereof: And yet, if the defence is well founded, this is 
the necessary consequence. In lUl the cases where a party re- 
lics on the payment of liquidated damages as a discharge, it must 
clearly appear from the contract, that they were to be paid 
and received absoluttly in lieu of performance. (4 Dallas Kcp, 
150. Graham v. Bickham,) In the case of Slosson v. i^ca- 
dlcy (7 Jjhns, Rep. 72.) and Hasbrouck v. Tappen, (15 Johns, 
Hep. 200.) it expr()ssly appeared, that the damages were in lieu 
of performance y and payment thereof was an alternative re* 
served for the party's election. The present case is not equally 
explicit ; but granting that no objection arises on this ground, 
still it must be limited to such things as were to be performed 
i^ ihe parties, and cannot extend to so much as the award, per 
V, settled and concluded ; nor can they be substituted for the 
payment of the surplus, the right to which depends on the 
conclusiveness of the appraisement. In this view of the sub- 
ject, the plaintiff cannot claim the stipulated damages, nor can 
the defendant elect, that on the payment thereof, his bond and 
mortgage may stand revived, and be set off against the plain- 
tiffs demand. If it were necessary in this case, resort might 
be had, in furtherance of the intent, to a strict construction of 
the words " shall refuse to fulfil;'^ for it must be admitted, 
that a mere refusal is very distinct from a stipulation to receive 
a certain sum, instead of performance. A party may refuse, 
still he is bound to perform his contract, and I cannot perceive 
how his refusal is to be adjudged a waiver of performance, 
unless it is so expressed. There is another point of view in 
which this question may be placed. The plaintiff alleges, 
that the defendant has not paid the 310 dollars and 67 cents, the 
Vol. XVIII. 23 177 
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ALBANY, surplus remaining after satisfying the defendant's demand. The 
August, 1820. defendant covenanted tliat, if the amount of the appraisement ex- 
T..B Pkopi.e ceeded *his claims, he would pay the balance. If the defence 
can be supported, it must be solely on the ground of the defend- 
ant's refusing to pay this sum ; and it would then present a 
case, where one party covenants, on a certain contingency, to 
pay to another, a sum of money, with proviso, that if he refuses, 
then to pay a larger sum as liquidated damages. Sucli farts 
constitute no right to recover beyond the money actually 
due. LiVjuidated damages arc not applicable to such case. 
If they were, they might afford a secure protection for usury, 
and countenance oppression under the forms of law. 

My opinion, then, is that the set-oif .was properly excluded, 
that the plaintifl' is nol entitled to recover any thing for liqui- 
ilated damages, and that the verdict was correctly taken for 
the 310 dollars and 67 cents. There is a further objection to 
the .set-off relied on at the trial ; the defendant had sold three 
farms under the mortgage, but it is no where stated for what 
sum they were sold. The defendant's claim, including the 
bond and mortgage, was 6,326 dollars and 91 cents. At the 
trial, the defendant contended, that " the whole bond m.^igned 
to htm by Watia, stood in force, ^' and offered to set off 5(10 
dollars, to pay the stipulated damages, and claimed to have the 
residue certified in his favor. If the defendant had been en- 
titled to a set-off, it could only be for the amount renjaining 
due, after crediting the money for which the land sold ; yet, 
without offering any proof as .to that point, the defendant 
claims the whole of the original debt without deduction. This 
was altogether inadmissible. The jury could not determine, 
from this statement, how much was allowable f or whether, 
afte'r crediting the amount of sales, enough remained to satisfy 
the 500 dollars ; and if there was more, how could they deter- 
mine on the balance to be certified ? On this ground, also, 
the defence was correctly excluded. The plaintiff is entitled 
to judgment. 

Judgment for the plaintiff. 



[ •227 ] *The People against Gilbert. 

bcT/namcd"!!! ^^^^^ was an action on the case, brought in May, 1819, 
(heyjViTJci\o!t aajainst the defendant, as one of the managers of the Unio^i 
?f {«'.«'•? /^; Concs:e Loitenf, for selling, in 1816, tickets in the lottery. 
rriminat prose- Contrary to thc provisions of the act for that purpose, and 
naums.avdof contrary to his duty as such manager, by reason whereof 
{iNR.f..]ni. the amount of the tickets so sold by him had been wholh 

197. ^W) are The defendant pleaded, 1, Not guilty ; 2. Not guilty at any 
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time within six years next before the filing of the bill of the ALBANY. 
plaintiffs against th)3 defendant. There was a demurrer to the ^^^^^^\!^^ 
second plea and joinder. The people 

Oakley^ (Attorney General,) in support of the demurrer. ^ ^• 
The people are not bound by a statute, unless they are specially 
named. The rule in England is, that the king is not bound not bound by ii, 
by any statute, which affects any right, title or interest belong- ^pe"^nBi' m- 
ing to the crown, unless it is made to extend to him by ex- «|on 0.1 any 
press words. He is not bound by the statute of limitations, ^""*^' 
for no laches can be imputed to him. The maxim is nillum 
tempus occurrit regi. This rule is not founded on royal pre- 
rogative, but on principles of public policy, that the state 
should not suffer from the negligence of its officers and servants. 
On the same principle, the king cannot be nonsuited ; nor is 
he liable to pay costs. (4 Bac. Abr. Limitation of Actions 
(B.) 5 Bac. Abr, tit. Prerogative, E, 5. E. 6. E. 7. 5 
Cmyn Dig. Parliament, (R. 8.) Cj. Lilt. 119. a. Plowd, 143. 
Hob. 152."^ 154. 347. Gy. Litt. 90 k 139 b.) These are privi- 
leges attached to the sovereign. The people cannot attend to 
their rights, except through their officers. They ought not, 
tlierefore, to suffer by the lapse of time, or the negligence of 
those officers. All the reasons in support of this rule, in the 
case of a king, apply with greater force here, 'where the people 
are the sovereign. 

T. A. Emrnct, contra. Nullum tempus occurrit regi, is the 
maxim of prerogative. The constitution of this state, {Art. 
*xxxv.) has abrogated all the prerogatives claimed by the ki* g r ^ oog 1 
of England. The legislature have enacted limitations as to *^ ■ 

every form of action, and to devest the people of every thing 
which resembled royal prerogative The people can bring no 
action but what is given to them by the act. The sovereign, 
as such, can bring no action but what is specially authorized 
by law. Then, when the law gives an action to the people, it 
must be subject to the previous limitation annexed to such 
form of action. The king of Englanl is bound by all statutes 
for the public good, and to prevent injury or wrong, though 
not named. (11. Co. 74, 75.) 

Oakley, in reply, said, that the constitution abrogated only 
those parts of the prerogative which were exercised over this 
state as a colony. The statute does not give this action. The 
maxim, that nullum tempus occurrit regi, is not founded on the 
principle of its being a personal attribute of the sovereign ; but 
of its being a political prerogative, for the security and benefit 
of the people. 

WooDWORTH J., delivered the opinion of the court. By the 
common law, there was no stated or fixed time, as to the 
bringing of actions. Limitations are created by, and derive 
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^^^'J^ it is held, that the king is not bound by tKe statutes of limi- 

Thk Peoi>l£ tation ; that no laches can be imputed to him, and whenever 

, ^- it occurs, he may rely upon his privilege, " oaod nullum tempus 

WILB.RT. ^^^^^,^-^ ^^^. „ ^5 jg^^ ^(^ ^Qy 552 ^^ Prerog. 3 InsU 188.) 

The reason of the rule is founded on the presumption, that the 
king is employed in the afl'airs of governmetit, and ought not 
to suffer by the negligence of his officers. In a representative 
government, where the people do not, and cannot legally act 
in a body, where their power is delegated to others, and of 
necessity must be exercised by them, if exercised at all, the 
reason for applying the maxim is equally cogent. When the 
people of this state succeeded to the rights of the king of C 
/). and became an independent government, was not this prin- 
ciple of the common law incorporated into the system of our 
jurisprudence ? By the 35th article of the state constitution, 
[ * 229 J we adopted ♦the common law of England , so far as it formed 
the law of the colony of ^^ew- York, on the 19th day o{ Aprils 
1775. Al\er this recognition, the people of this state, as the 
supreme power, were entitled to claim the benefit of it in the 
same maimer, and to the same extent, that it had been applied in 
England. On the ground of expediency and public conven- 
ience, this was nebessary ; as an attribute of sovereignty, it was 
equally important to be preserved. By the adoption of the 
common law of England in this state, the people acquired the 
right and privilege now contended for by the counsel, for the 
plaintiffs. That such has been the construction by the legisla- 
ture of this state, cannot well be questioned : By the " act for 
the limitation of criminal prosecutions, and of actions at /«rtf," 
(I N. R. L. 184. 2 Rev, Stat, 297. ^ 28.) the people limit 
their right to sue for lands, tenements and hereditaments to 
forty years ; but in respect to personal actions they are silent, 
unless the 5th section, which relates to personal actions, should 
be construed so as to include the people when they prosecute. 
The people are not named in the latter section, and when not 
named, are not bound by an act of limitation any more than 
the king of England would be. The act shows that this must 
have been the intent of the legislature. Why should they 
specify the limitation ia.the case of real property, and prescribe 
none in personal actions? It is evident that they acted under 
a conviction, that the rights of the people could not be barred, 
unless by statute, nor even then, unless they were particularly 
named. The omission, then, to limit personal actions, leaves 
them to the operation of the common law. It is further evi- 
dent from the statute concerning costs, that the same rule of 
construction applies. The people are not liable to pay costs 
when they fail, but they recover costs when they succeed : 
Why is this? The act concerning costs, (1 N. R. L. 343.) 
allows costs to the defendant, with a single exception, in cases 
where the plaintiff might have costs, had he succeeded ; but it 
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has never been contended, that a defendant could recover albaot, 
costs against the' people. The reason is the same as in the .^^JJil^J^i^ 
case before us ; they are not included in the general expres- bkvm. or 
sions, nor was it intended they should be. Until the legislature Vrtcx 
have limited the period within which the ^people may bring smith. 
suits, the time is indefinite. That they have not made any 
statutory provision, except in the case stated, and that the 
people are not included under the act limiting the time for 
bringing personal actions, lias, I think, been satisfactorily 
shown. In the case of Stoxighton et al, v. Baker fy Vose, (4 
Mass. Rep, 522.) Chief Justice Parsons adopts the principle 
contended for by the plaintiiTs counsel. One of the questions 
in that case arose on an ancient grant, which was under implied 
limitation. The grant was made in 1634. It was contend- 
ed, that the defendant having been so long possessed of the 
estate, the state had no right to interfere, and could not now 
secure the benefit of the limitation by any legal remedy. The 
chief justice observes, '' The limitation is not extinguished by 
any inattention or neglect in compelling the owner to comply 
with it, for no laches can be imputed to the government, and 
against it no time runs so as to bar rights.'^ The result of 
my opinion is, that the demurrer is well taken, and that* the 
plaintifls are entitled to judgment. 

Judgment for the plaintiffs. 



Bank of Utica against P. Smith. 

THIS was an action of assumpsit brought against the de- 
fendant as endorser of a promissory note, dated Utica, July 
♦20, 1818, made by Soulden fy Smith and A. Van Santvoord 
Sf Co,, by which they promised, six months afler date, to pay 
to the order of Peter Smith, 10,000 dollars, at the Mechanics^ 
Bank, in the city of New - York, for value received. 

On the 23d of January, 1819, the note was presented at 
the Mechanics' Bank in the city of New-York, to the first 
teller of the bank, and payment demanded ; and it was an- 
swered that the note could not be paid for want of funds of 
the makers. On the evening of the same day, the clerk of 
the notary who made the demand and protest, put a notice 
into the post-office directed to P, Smith, Utica, and at the 
same time, put a notice into the post-office, directed to M. Hunt, 
cashier of the Utica Bank, and enclosed to him a duplicate 
notice for P, Smith, the endorser. The notice was dated 25th 
of Jannaru, in the usual form, stating that the note had been 
protested for non-payment, and that the holder would look to 
him for payment of the same, and was subscribed by the notary ; 
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ALBANY, and it was proved that it was usual to date notices on the day 
August, lajo. succeeding the demand and protest, and when the note is 

Bank or protested on Satanlay\ to date tlie notice on Monday. The 
Utica demand of payment was made obout tiftecn minutes past 3 
Smith. o'clock, P. M. ; and the witness stated that this was the usual hour 
to call for notes, although the bank closes at 3 o'clock, P. M. ; 
Dayahre**.-uThc ^^^^ ^^^ officcrs of the bank were all present, and they never 
M^ciuiniet* deliver notes for protest, until after the banking hours ; thai 
iittj or^.\lw' payment will be received even after banking hours, if the offi- 
I'or*, was pre- ccrs arc present. When the note was presented for payment, 
fi^rsi**^e»ler of ^^^ protcstcd, there was the following endorsement on it : 
the baak, by *' Pay to the Order of W Fish, Esq. cashier, &c. P. Umiih.'' 
nL!^ir%^sv " Credit M. Hunt, Esq." When produced in evidence at the 
3 o'clock, P.M. trial, the words '* Pay to the order of tV. Fish, Esq." were 
whictr ii'^'^wos obliterated, by drawing lines through them with a pen. The 
payable, niici endorsements on the note were made merely for the purpose 
mattdc*" : Held] of collcction and of safer transmission ; and such was the mode 
!'**' ^**% 7^" "^^^ ^y ^^^ plaintiffs, in sending their notes lo Nttc- York, 
prescjnmpm7"* 1''® New- York mail, by way of Albany, arrived at Utica 
ihouffb ihc bank late in the evening of the tiSth of January, and after the west- 
ovu'ick ; u ap- cm mail had closed. The notice to Mr. Hunt was delivered 
[ * '2'S'2 1 to him on the morning *of the 29th of January ; and about 
pcariiifT to be noon of the same day, the notice which had been enclosed for 
of^ doin/*bu9i! P* Smith, was directed to him at Ptterhorongh, Maaison 
ness ill ihe bank, county, and put into the post-office at idea. The letters 
tilnAni^bank- and packages which arrived in the eastern or Albany mail, did 
iiiff hours, for not procccd in the western mail on the 2Sth of January, but 
an/*^*^pymeni lay ovcr Until the 30tli. Letters from Albany and Ne^c- Yo.' k, di- 
fjf "^'*'?' f"^* rected to Pcttrborovorh ar^ daily sent by the way of Utica: 

iJ the HcfeiHlanl . ^, ^ .,^, tt,- j ^ ^ c% i 

was ai uie bank and the wcstem mail leaves Utwa, every day, except Sundays. 
on theda>,and The mail is closed about ein^ht o'clock in the evenins, and the 

Otifrt^Cl DRV' 

ment, it wrh lor Icttcrs post-markcd of the following day, being the day of the 
ihni faci**bm ^^T^rturc of the mail. The post-office at Albany is not a dis- 
bc is bound lo tHbuting officc. Letters at the post-office in ^cw-York are 
wait until tho marked as of the day of the departure of the mail ; and the 

usual time. , itr vw i i i z-^-. i /• t i • 

A demand of letter to Al. Hunt was marked the 2oth of January, bemg 
paj ment of a ]\Jjndaij, and a letter deposited in the office on Saturday even- 

ijote hy a nola- . *^ i i i '■!»*» •^ 

r^-, or a person mg, would uot be sout untu Monday, 

auiiulnty ^foi ^' ^^ admitted, that the defendant resided at Pctcrboroughj 
iiiai purpose, or and that his place of residence was well known to the plain- 
ieHsioTof *Thc ^*^'^- '^^^ defendant's counsel objected to the plaintiff's right 
note, iH sum- to rccovcr, 1 . That the note when presented for payment, and 
nc!ury **"*inay P''«^csted, was endorsed to W. Fish, and had never been re- 
give notice of endorsed by him ; 2. That the demand and protest were out 
IhT^ wSct*! ^^ season, irregular, and unauthorized ; 3. That the notice 
(Poiri.32i.) was, also, out of season, unauthorized and insufficient. The 
orriwtc^S'noi .i^^S^ overruled the objections, reserving the points. The de* 
bomid to give fendant proved, that it was well known at the Mechanics' 
l&"j'ot'ce^of ^^"^' ^^^^ ^^ resided at Peterborough ; that tho mail from 
\ii dishooor} Albany, bv the way of Utica, arrives at Peterborough twice 
182 




OF THE STATE OF NEW-YORK. 839 

a week, on Tuesdays and Fridays ; and that a letter, post-mark* albapht. 
ed at Uiica on Friday, the 29th of January, would arrive at -^"s^^' '^^ 
Peterborough on the same day, but it must be put into the 
post office before the mail closes, on the 28th of January. 
That there is a mail from Albany, through Cherry Valley to 
the westward, two or three times a week, and that the defend- 
ant receives letters and papers from New- York, at all seasons, quired of* him 
both by the way of Uiica and Cherry Valley; that the dis- j^^'J^'^^JJiSj 
tance from Albany to Peterborough^ by the way of Cherry ^^!^{a) 
Valley, is about 15 miles less *than by the way of Utica, [♦233 J 
That there is a mail from Madison, on the Cherry Valley road, 
every Friday, to Peterborough, and a letter from Albany, on ^^^^**5 qJJJS 
that road, in the mail on Thursday, would reach Peterborough i^'soa. Bm*^ 
on Friday, That there was, also, a mail from Morris Flatts, ^^^^JJTbI^ 
on the Cherry Valley road to Peterborough, every Thursday ; ^vfSj^Jtalt 
and a letter which left Albany on Wednesday, on that road, JJT*^^^^ 
would arrive at Peterborough on Thursday. It appeared that ot^ ▼. aSC 
the notice received by the defendant was dated January 25th, Syzl-^'jwSi 
1819, post-marked at New- York, the 23d, directed to P. '^^^ 
Smith, Utica, and re-directed to him at Peterborough, on the 
29th of January, and post-marked at Utica on the 30th of 
January. There is a daily mail from Albany to Utica, which 
closes in the evening, but not at a fixed hour, as the mail is 
not made up until the other mails arrive, and are distributed. 
The cause was tried at the Oneida circuit, in June, 1819, 
and the jury found a verdict for the plaintiffs, subject to the 
opinion of the court on a case containing the above facts. 

N. fVilliams, for the plaintiffs. 1. The demand of payment 
was duly made, by a person who had authority for that purpose. 
Any person, as agent of the holder, and who has the note in his 
possession ready to be delivered up, when paid, may demand 
payment of it. (1 Dallas Rep. 193. 7 Mass. Rep. 486, 
487.) fV., who made the demand, was a clerk to the notary of 
the bank in which the note was deposited for collection, and 
the protest is made in the usual and established form. 

2. The demand was made in due time, according to the es- 
tablished commercial usage ; it was within fifteen minutes after 
the usual banking hours, when all the officers of the bank 
were present. (Ckitty on Bills, 286. 7 East, 385. I M. fy S. 
2:}. 6 Mass. Rep. 5^4. \2 Mass. Rep. 403. 13 Mass. Rep. 556. 
14 Mass. Rep. 303.) A personal demand on the makers was 
not necessary. It was sufficient to inquire at the bank, the 
place appointed for payment, to know whether the makers had 
the money there ; and the note was deposited in the same bank 

for collection. (Saunderson v. Judge, *2 H. Bl. 5i\. 7 Mass. [ ♦ 234 1 
Rep. 436. 12 Mass. Rep. 403. 13 Mass. Rep. 556. 15 Mass. 
Rep. 436.) 

3. As to notice ; it is a question of reasonable diligence, 
compounded of law and fact, and must depend on the circum- 
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stances of the casc.> {Taylor v. BryJen, 9 Johnt. Rep. 173.) 
The holder is not bound to send the notice until the next day 
after the protest. (2 Vaines's Rep, 343. 3 Bos. fy PuU. 599.) 
The objection is reduced to this, that had the notice been sent 
from Albany by another route, it might, possibly, have reached 
Peterborough sooner. But letters are as often sent to Peter- 
borough by the way of Uticay as by Cherry Valley, or any other 
way. There is no fixed rule on the subject. It was proper 
for the agent to send the notice to his principal, that he might 
give notice to the endorser. (2 Johns. Cases, 1. 3 Johns, Cases, 
89. 3 Bos, fy Pull. 589.) 

4. It is objected, that there having been a special endorse- 
ment by the cashier of the plaintiffs, directing the payment to 
be made to W. Fish, the plaintiffs cannot maintain an action 
on the note without an endorsement to them by Fish ; or, in 
other words, that the plaintiffs had no right to strike out the 
special endorsement when the note was returned to them. The 
endorsement by the defendant was in blank, and was filled up 
by the plaintiffs, for collection merely, and for greater security. 
They continued to be the owners of the note. The distinction 
between blank and full endorsements is to be met with in all 
the books. {Chitty on Bills, 148, 149. 159. note. (Amer. ed.) 
1 Dallas, 193. 2 Dallas, 147. Shower, 164. 10 Johns. Rep. 
27. 11 Johns, Rep. 52. I Peters' Rep. 471. 15 Mass. Rep. 
436.) In the case of Dugan v. The United States, (3 Wheaton's 
Rep. 172.) the Supreme Court of the United States decided, 
that the bill having been returned to the last endorser by his 
endorsers, was presumptive evidence of their having actcKi 
merely as his agents, and that when the case of agency is estab- 
lished, a receipt or re-endorsement of the bill, would be as un- 
necessary, as it would be unusual ; that if a person who has 
endorsed a bill, for value received, or for the purpose of collec- 
tion, comes into possession of it again, he will be regarded, un- 
less the contrary is proved, as the bona fide holder and propri 
etor of the bill, and is entitled to recover, notwithstanding *there 
may be on it one or more endorsements in full subsequent to 
the one to him, without producing any receipt or endorsement 
back from either of such endorsers, whose names he may strike 
from the bill at his pleasure. 

Talcot, contra. 1 . The plaintiffs had nolegal right to strike 
out the special endorsement to Fish, and recover in their 
own names as endorsees. All the cases cited on the other side, 
are those in which the endorsements subsequent to that which 
conveyed the title to the plaintiffs, were allowed to be struck out. 
The engagement arising from a blank endorsement is, that any 
bona fide holder of the bill or note may fill up the blank as he 
pleases ; when that is done, it will have the same effect as if it 
had been filled up originally by the endorser. When the blank 
is once filled up, the power is spent, and the endorsement can- 
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not be altered without discharging tho endorser. When once Albany, 

filled up, it is as much the act of the endorser, the defendant, ^||&;j^^J^- 

as if he had originally written it in full himself If the holder Bank of 

cannot strike out an endorsement written in full, neither can it ^Jf jca 

be done after the blank has been filled by the agent of the en- SaiiTu. 

dorser, under the blank authority., {Tyler v. binnty^ 7 Mass, 

Rep. 481. Ckitty on Bit's, 204.) The whole legal property 

in the note was transferred to Fish, who alone could sue on 

the note. {Clerk v. Pi<rot, I Salk. 126. S. C. 12 Mod, 193.) 

The case of Clerk v. rigot is recognized by the Supreme 

Court of Pennsylvania in Gorgesat v. 3f Carty^ (2 Dallas' Rep. 

144. 147.) which has been cited. (2 Burr. Rep. 227. 2 Str, 

955.) Even if the note had been endorsed to F., as a trustee 

merely, to receive the money for the use of the plaintiffs ; yet 

jP., as the person having the legal title and interest, alone could 

bring the action. ^Lrtvell v. Everston, 11 Johns. Rep. 52. 

Chitty on Bills, 139. 287, 288.) Though the plaintiffs had the 

equitable interest, they could not sue. {Evans v. Crandington, 

Cartheiv Rep. 5.) In Nevins v. Degrand, (15 Mass. Rep. 436.) 

which has been cited, when the first suit wits brought on the 

bill which had been accepted with a full endorsement, 

but which endorsement, before payment, was erased, the 

court held, that Cabot could not fill up the endorsement *so [ * 236 ] 

erased, and make it payable to himself, so as to maintain an 

action in his own name, though they, aflerwards, allowed the 

original endorsers, whose names had been erased, and who had 

since become the owners of the bill, by paying C. the amount, 

to restore their names as endorsers, and bring their action 

agsunst the acceptor. 

2. The demand of payment was out of season. Presentment , 
should be made, in all cases, at the usual hours of business. 
(Chitty on Bills, 286. {Am. ed.) Barclay v. Bailey, 2 Campb. 
N. P. Rep. 527. 2 Taunt. Rep. 223, 224.) It is said here is 
a particular usage of the banks of New -York, which creates an 
exception to this general rule. This usage was not sufficiently 
shown ; it ought to be proved and brought home to the knowl- 
edge of the party. But can a bank create an usage to vary the 
general law of merchants ? The contract is, that the maker of the 
note will be ready at the day and place appointed, to pay his 
note ; not that he will pay money into the bank, to be applied 
by it5 officers for the payment of the note, if deposited there. 
He is not bound to remain after banking hours ; a presentment, 
therefore, after the doors of the bank are closed, though the 
officers may be present for their own concerns, is too late. In 
E[ford V. Teed, (1 Mau'e fy Selw. 28.) a bill payable at a par- 
ticular banking house, was presented by a notary's clerk, afler 
the banking house was shut, to a servant at a private door. The 
Court of K. B. held that this was not a sufficient presentment, 
and that the circumstance of the bill having been presented 
by a notary, was not sufficient to authorize the jury to presume 
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ALBANY, that it had been before duly presented within banking hours 
^^^^^^J:^^ Lord Ellenborovgh said, " 'Inhere was not any text writer upon 
whose authority a presentment of a bill by a notary at a house 
of business after it was closed, could be sustained. It is laid 
down by Mariusy (2d ed. 187,) that it must be made during 
times of business, at such seasonable hours as a man is bound 
to attend, by analogy, to the Aor^e juridias of the courts of 
justice." 

It is said that the defendant ought to have shown that he 
was at the bank on the day, ready to pay the note. But it is 
incumbent on the plaintiff to allege and prove every thing 
[ ♦ 237 ] necessary to entitle him to recover ; and it is the duty of *the 
holder to show that he was at the bank, and demanded the 
money of the defendant. (13 Mass. Rep. 559.) 

Admitting, however, that the demand was made in season, 
yet it was not made by a person authorized to require payment. 
The note being specially endorsed to F., he alone, or some 
person authorized by him, could make a demand; (Chitty 
on Bills, 265. 1 Esp. N. P. Cases, 115. 7 Mass. Rtp. 487.) 
and the authority'must appear. Here was no authority, verbal 
or written. It is said that the notary's clerk who had the note, 
viViS, prima facte, a bona fide holder: true, if the note had been 
endorsed in blank ; but not when endorsed to F,, for the special 
endorsement repels that presumption. Possession of a bill or 
note specially endorsed, is no evidence of property in the holder. 
(2 Dallas, 146. per Bradford, J., Dovg. 611.) The demand 
being made by a notary's clerk, is immaterial ; for a notary has 
no more power to demand payment of promissory notes or in- 
land bills, than any other person. A protest by a notary is not 
necessary, except in case of a foreign bill of exchange. The 
demand was made not by the request of Fish, but by the direc- 
tion of Hunt 

3. The notice of the non-payment of the note to the defendant 
was irregular, and insufficient : It was sent by a person not au- 
thorized to give it. Notice should have come from the holder, 
or some person having an interest in the note. {Stewart v. 
Kennett, 2 Camp. N. P. fiep. 177.) In Tindal v. Brown (I 
Term Rep. 161, per Ashurst, J. and Buller, J.) it was decided, 
that the notice must come from the holder of the note ; that 
what is a reasonable notice of the dishonor of a bill or note, was a 
question of law. (11 East, 114. 117.) Notice means something 
more than knowledge, for the holder may give credit to the maker 
or acceptor. Lord E^don, in the case ex parte Barclay, (7 
Vesey, 597.) said, that the settled doctrine was according to the 
language of Mr. Justice Buller, in Tindal v. Brown, and that it 
had been acted on ever since. (Bayley on Bills, 71. 83. Kyd 
on Bills, 125, 126. Chitty on Bills, 239. 14 Mass. Rep. 116. 
120.) But admitting that the notary had authority to make the 
demand, and give the notice, it was, nevertheless, insufficient, 
because it was not properly directed ; and it is not shown that 
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aoy attempt was made to ascertain the defendant's place of 
residence, and to *send the notice to him by tbe most direct 
route. The rule as laid down by Lord Alvanley, in Uaynes v. 
Birksy (3 Bos. Sf Full. 599.) is not denied ; but that rule was 
adopted for the convenience of bankers in England ; if the mat- 
ter were res integra, it might be shown that the inconvenience 
of the rule was so great as far to outweigh that consideration. 
Suppose the maker and endorser of a note reside in New- York^ 
and the holder of it, at Calcuitny sends the note to his agent in 
New 'York to be collected, who demands payment, which is 
refused ; is the agent then, according to the doctrine of Lord 
jUvankyy and the Court of C. B.^ to send the note and protest 
to his principal in Calcutta^ that he may give notice to the 
endorser in New -York? Besides, in this case, Fish was the 
holder, or principal, and the notary should have sent the note 
and protest to him, that he might give notice to the defendant. 
The notice ought to have been sent by the way of Cherry VaU 
ley. It was proved, that had it been sent direct to P, and by 
that route, the defendant would have received it two days 
sooner. Where there are two ways of sending a notice, by one 
of which it inay be received sooner than by the other, the en- 
dorser is entitled to insist on having it sent by the shortest 
and most expeditious route. 

IVillhms, in reply, said, that a blank endorsement makes a 
bill or note transferable by mere delivery ; and is an authority 
to the holder to fill it up. If he fills it up merely for the sake of 
€x>llection, and not with a view to transfer his property in the 
note, and his agent returns the note to him, he may strike out 
the special endorsement, and insert his own name for the pur- 
pose of bringing an action as endorsee. The case of Dugan v. 
3%c United States was in point. The court there looked into 
the real nature and truth of the transaction. It is not pretended 
that the plaintiffs in this case are not the true and lawful own- 
ers of this note. Why, then, require that the suit should be 
brought in the name of Fish^ a mere agent, who has no interest 
whatever in the note ? The inconveniences of such a rule may 
be very great 

♦Spencer, Ch. J., delivered the opinion of the court. — The 
defendant is sued vls first endorser of a note for 10,000 dollars, 
drawn by Smlden fy Smith and A. Van Santvoord, to the de- 
fendant or order, dated July 20, 1818, and payable six months 
from the date, at the Mechanics^ Bank of Njio-York, Over 
the name of Peter Smith there was written, when the note was 
presented at the Mechanics' Bank, ** pay to the order of fVi 
Fishy Esq. cashier," &c. This endorsement was thus filled 
up for the safety of transmission by the plaintiffs' direction, 
who were the owners of the note, Fish never having had any 
interest in it. The endorsement was afterwards erased, and 
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the note directed to be paid to the pbintifis. This gives rise 
to the first question : whether the plaintiifs had a right to erase 
the endorsement to Fish^ and to fill it up to themselves ? It 
appears clearly that Fish never had any interest in the note. 
It was sent to him merely to collect, and not being paid, he sent 
it back. He was the mere servant or agent of the plaintiffs ; 
and it is, I think, clearly settled, that in such a case the plain- 
tiffs had a right to strike out the transfer, and make the bill 
payable to themselves. (3 Wheat. Rep, 182. 1 Dall. Rep. 193. 
2 Dall 147. 15 Mass. Rep. 436. 1 Show. Rep. 164.) 

2. The bill was properly presented at the bank for payment ; 
and although it was a quarter of an hour after the usual time 
for closing the bank, as to other business, it was yet within bank 
hours ; for it appears that these 15 minutes, according to the 
general course of doing business at this bank, was the usual 
and accustomed time for such presentments ; and of the course 
of doing business there, the defendant ought to have informed 
himself. (7 East Rep. 385. 1 Maule fy Selw. Rep. 29. 3 
Bos. Sf Pul. 599.) If the defendant had been at the bank, 
and offered payment, or made inquiries for his note, it was for 
him to have shown it ; but it was his duty, also, to have waited 
until the usual time.' (a) 

3. Notice of protest and non-payment was given by /. T. 
Irving, notary public, to the defendant, witli notice that the 
bolder looked to him for payment. 

It is objected, that Fish only could make demand or give 
notice. 

The note was in the possession of the notary when payment 
*was demanded. He received it from Fish, who had full power 
to deliver it to him for that purpose. A demand of paymen 
by an agent having any parol authority, or the mere possession 
of the paper, is sufficient (6) (7 Mass. Rep. 486. 9 Mass. Rtp 
423, 427.) It is true, that where it is necessary for the party 
paying to have evidence of the authority of the person demanding 
payment, to justify him in making the payment, then the au- 
thority ought to be in writing, and properly authenticated ; 
but where the possession of the evidence of the debt denotes 
the authority, and is ready to be surrendered on payment, it is 
not necessary to have any special authority. Besides, although 
the law does not require the intervention of a notary to make 
a demand of payment, or to give notice of the non-payment 
of a note, yet these otBcers are in the practice of doing so ; 
and, being commissioned by the government, their official acts 
are of a more solemn nature than those of individuals : For 
the same reasons, a notice of non-payment by a notary is, also; 
available ; and it is the constant and uniform course, sanctioned 
by a long and continued usage. 

4. The last point is equally untenable. The transmission 
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of the notice to the defendant at Peterboroughy by the way of 
Uticay under coyer to Hunty cashier of the rank of Uticay was 
sufficient. It is in proof that letters sent to the defendant 
went through the post office in Utica. It appears that letters 
for the defendant from iyTetr- Ybrfr, are sent both by the way 
of Uiica and by the way of Cherry Valley y indiscriminately, 
and that in point of fact, the notice was not delayed by being 
put under cover to Mr. Hunt, This presents a question of due 
diligence ; and even if it he admitted that the notice would 
have reached the defendant a day or two sooner, had it been 
sent by the way of Cherry Valht^ it does not prove that there 
was lachesy or unreasonable delay in giving notice. 

I consider the mode adopted in this case in the same light 
as if the notary had sent a notice directed to the defendant, via 
Utica ; in which case, I can conceive no possible objection to 
the notice, for it is expressly in proof, that it was as usual to 
send letters to the defendant by the way of UticOy as by the 
other route. The law does not exact of the holder of a note 
or bill, that he shall give the earliest ^possible notice of its dis- 
nonor. It requires of him only an ordinary and reasonable 
diligence. Suppose notice is to be sent from London to an 
endorser of a bill in New- York, of its dishonor, and that two 
vessels set sail on the same day, one of which sails faster than 
the other, would not a notice sent by the slowest sailer be well 
sent ? Yet the probability that it would arrive sooner, had it 
been transmitted by the other vessel, would be quite as strong 
as that this notice would have reached the defendant sooner, 
had it been sent by Cherry Valley. It would be alarmingly 
critical to hold the party bound to give notice to such rigid 
rules ; and I am not apprized of any case in which the courts 
have adopted them. We require, when notice is sent by post, 
that it be sent to the post office in the town where the party 
resides ; but where he is nearer to a post office in an adjoining 
town, and more frequently resorts there to transact his busi- 
ness, we have said, that notice was well directed to such post 
office. The endorser must have the chance of receiving 
notice in a usual and customary manner ; and here he had that 
chance. 



ALBANY, 

August, im^ 

Bank or 
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V. 

Smith 
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Wood WORTH, J., concurred on all the points raised in this 
cause, excepting on the question of notice, which he consid- 
ered defective. Smith resided at Peterboroughy in Madison 
county ; it was competent for the holder to send notice through 
the post office, directed to the post office nearest to the de- 
fendant, according to 16 Johns. Rep, 221. There were two 
routes from Nev^-York to Peterborough, one by the way of 
Cherry Valley, the other by the way of Utica ; and although it 
appears the defendant received letters from New-York by both 
routes, it is in proof, that the distance by the way of Cherry 
Valley is considerably less than by the way of Uticay and 
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ALBANY,, that letters coming from New- York by the Cherry Valley routes 
Augtist, 1820. f^f^cl^ Peterborough as soon as by the way of Utica^ even if they 
Bright do ^ot lay over at Utica. In the present case, if the notice 
^^ forwarded to the cashier at Utica had not lain over one mail at 

ofChehakgo. that place, (as it did by reason of the lateness of its arrival,) it 
would have arrived at Peterborough on Friday^ but it did not 
arrive until Tuesday following. The evidence of Bunce shows, 
( * 242 ] that had the notice been sent *by Cherry Vailey, it would 
have arrived as early as Friday^ and thereby apprised the de- 
fendant of his liability, three /days sooner. If the holder seeks 
to charge the endorser, by niptice through the post office, and 
there are two routes, he cannot arbitrarily, or for his own con- 
venience, designate a particular route by which the mail is con- 
veyed, unless he can show that the notice arrived as soon as if 
sent by the other : he has not only failed to ^o this, but it ex- 
pressly appears, that had the notice Been directed to the de- 
fendant at Peterborough^ it might have been received at an 
earlier day. He considered it no answer to say, that the de- 
fendant received letters by both routes. The forwarding of 
letters from the post office at Albany^ sometimes by Utica^ and 
sometimes by Cherry Valley ^ could not vary the duty of the 
holder at Isew-York; his course was distinctly marked and 
defined. Had the notice sent been directed to Peterbor- 
• « ovgh, it is at least equally probable it would have been for- 
warded by Cherry Valley. The holder, by his act, deprived 
the defendant of the chance of receiving the earliest informa- 
tion, and he cannot complain, if for this cause, his notice is 
considered bad. It is not the application of a new and rigor- 
ous rule ; but requiring the observance of a rule well estab- 
lished ; and as the holder by his own act has chosen to depart 
from it, he has thereby discharged the endorser. 

Judgment for the plaintiffs. 



In the matter of Bright against The Supervisors 
OF THE County of Chenango. 

A mandamus AT the last January term, on motion of the plaintiff, a rule 
visorsorRc^n- ^'^s granted, requiring the defendant to show cause, on the 
!y, to compel first day of the next term, why a mandamus should not issue, 
f *"243V^ commanding them to allow the account of the plaintiff as *a 
ths account of 'cgal charge against the county, &c., the board of supervisors 
the clerk of the having refused to allow it. The plaintiff was clerk of the 
yanc/smadc^)y county, and had purchased books for recording deeds and 



him in 



'^^purehas- mortgages, and for the entry of common rules of the Court of 
«-?rfiV* defds Common Pleas, and performed other services required of him 
and mortgages, bv law as clerk, as sending notices to judges and justices, of 
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pedlars' licenses, and for which no specific compensation was Albany, 
provided by law. {I K R. L, 369. 372. Acts concerning ^^^^^ 
Deeds and Mortgages^ 1 Ren. Stat. 756, &c. 2 N. R. L. bright 
228. Act to restrain Hawkers. Fedlars, fyc. sess. ch. 9. s. 3. „ ^• 
1 Rev, ^tat. 168.) ofChkhaiigo. 

The account, amounting to 172 dollars, 13 cents, was pre- 
sented to the board of supervisors at their annual meeting, semiir^noti^t 
in October y 1819, and the plaintiff claimed to have it allowed {^ juS'ges and 
by them. The supervisors admitted that the several items of ^p/ai"' of tfu 
the account were correctly made, but refused to allow it, on vfdiarsjwhom 
the ground of its not being a legal charge against the county, imercs't on such 
The plaintiff again presented his account at the last meeting advaiices.Such 
of the board, previous to January term, 1820, and claimed to J^lrcdbvTaw 
have it allowed ; but the supervisors refused to allow it. of ihe clerks, 

After the rule to show cause was obtained, the counsel JSm^^'ation ^ 
agreed to a case, containing the facts above stated, which they provided for 
submitted to the court, without argument, on the points stated eri>"chargcabSe 
by them. «o^^e «o"°g. 

^ and ought, 

therefore, to bo 

Birdsall, for the plaintiff. *"°«^^ ^y «he 

' *^ »upervisors and 

paid according^ 

L. Clark, for the defendants. SG^cnji^ITT 

WooDWORTH, J., delivered the opinion of the court. The gg^i^/jf^J': 
plaintiff was clerk of the county of Chenango, and had pur- /rayir^Oie pub- 
chased books for recording deeds and for the entry of common ^"^ ^Xi^es^ht 
rules, and had rendered other services as clerk, for which no t/ie respective 
specific compensation is provided by law. By the statute (2 c(mnties,^c.{a) 
N. R. L. 137. sess. 36. ch. 49. s. 1. 1 Rev. Stat. 386.) the (.jyideBui r. 
supervisors are directed " to examine, settle, and allow all ac- supenitan <jr 

* - ,, , '' ,- Oneida 1 19 Jokuk. 

covnts chargeable against the count}/, and ascertain what sum Rep. ^9. ex 
onght to be raised for the payment thereof." oHHnJfR^ii. 

It is admitted that the plaintiff has advanced his money £;S2£^vf*a2^ 
for the books, and performed the services, as charged ; the p«rri«»r, ^'c 0} 
•claim for compensation is highly equitable, and presents a [ * 244 ] 
strong case for relief, in some shape. The question is, wheth- J^es.^^****** 
er the defendants are liable, by the provisions of any existing 
law. The legislature have prescribed the duties of clerks, and, 
among other things, they are directed to procure the necessary 
books for recording deeds and mortgages, and to perform the 
services charged by the plaintiff; but the statute does not pro- 
vide for the payment. It does not follow from the silence of 
the statute in this respect, that the legislature intended that the 
clerks should make the advances without being remunerated, 
particularly when it is considered that the books are not for 
the benefit of the officer, but the public ; that the advances 
necessary to be made are considerable ; that the tenure of office 
is during pleasure, and the emoluments in most cases moder- 
ate, and in some very trifling. A construction productive of 
injustice must be rejected, unless rendered inadmissible by the 
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plain language of the law ; neither can thiis be considered a 
casus omissus, and, therefore, a proper subject for legislative 
interposition. It is, in my judgment, to be viewed in a differ- 
ent light. The books directed to be procured become perma- 
nent records, and are the property of the county. Although 
not exclusively, they are chiefly for the benefit of the county ; 
the clerk is bound to transmit them to his successor. The 
successor is not bound to pay the preceding clerk, and hence it 
follows, that if no compensation is to be made, it becomes a 
game of chance between the different incumbents. The one 
who comes in after books are provided, and retires before new 
ones are necessary, will find it an office of profit, while the 
predecessor who purchased the books, and is shortly there- 
after removed, may not have realized sufficient to equal his 
actual advances. Such injustice has not received the sanction 
of law, but is guarded against by requiring the supervisors 
" to allow all accounts chargeable against the county" The 
authority is general, and was intended to embrace every case 
where the service rendered was specially for the benefit of the 
county, and for which other provision had not been made. 
The present case is clearly one of that description, so far as it 
respects the books purchased. The charge for notifying the 
several judges and justices of the county, of the *names of 
persons to whom pedlars' licenses have been granted, is for 
services required by law to be performed by the clerk. The 
object of this notice is to insure the collection of the penalty 
against pedlars trading without a license ; the penalty when 
collected, is given, the one half to the informer, the residue to 
the poor of the town : thus the several towns in the county 
may be benefited, and, no doubt, have been benefited by 
penalties recovered under this act. The notice given by the 
clerk is almost indispensable to enable the magistrates to de- 
tect offenders ; and if so, was not the service rendered for the 
benefit of the county ? I am of opinion that it was ; and that 
it forms a just charge, which the defendants were bound to 
allow, together with interest on the moneys advanced. The 
rule to show cause why a mandamus should not issue, must be 
made absolute. 



Where two per- 
lons are jointly 
concerned in a 
contract of sale, 
their interest 
may be severed 
by a parol a- 
grcement, on 
gnoA consider- 
aliun: and one 



Smith against Allen. 

THIS was an action of assumpsit ^ tried at the Netv-York 
Sittings, in April, 1819, before Mr. Justice Yates, 

The counsel for the plaintiff, in opening the cause, stated 
that the action was brouglit to recover the sum of five thou- 
sand dollars, being the amount of a mistake made by the de- 
fendant in charging the plaintiff with two sums of five thou- 
sand dollars each, mentioned in two receipts, the one signed 
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by Janna Tayloiy the agent of the plaintiflf, and the other by albanv, 
the plaintiff, each bearing date the 29th October^ 1814, when :!^^^^!^^^J^ 
only one of them ought to have been charged to the plaintiff. smith 
That William D, Cheever was a contractor for the army on the *• . 

north-western frontier, the plaintiff a sub-contractor, and the 
defendant a general i^ent of the contractor. That on the 29th °r t*»cm, aft« 
of October, 1814, in addition to sundry advances during that orthetr johS 
month, the defendant delivered to /. Taylor at Canandaijo^ua, coucem, w o 
adraflon Laac Towjisend Sf Cj., *merchantsin-4tta»y, infavor *^°"|^^245'| 
of A. Do2\ for five thousand dollars, and took from him a receipt „c$s for the 
for the sum of five thousand dollars. That it was the under- °}^*^'f *" '^•" 
standing between the plaintiff and defendant, that when the re- ^win^out of 
ceipts of Taylor were taken, the receipts of the plaintiff were to *[J^^ contract j 
be substituted in their stead ; and accordingly, the plaintiff gave having parted 
to the clerk of the defendant, at Buffalo, where the business J^j.'jjgj*'*;^"" ^ 
was transacted, and the accounts settled, a receipt drawn by contract. 
the clerk, dated at CananJaigua, for the draft which was in- o„j yeJi^jfetlSr 
tended as a substitute for the receipt of Taylor, That in the the piainUfi; ii 
settlement of the accounts between them, in October, the re- ij,e*°^j|cfcndMi 
ceipts of Taylor, for the five thousand dollars, and the receipt to oUiect, thai 
of the plaintiff, for the drafl for the same sum, which was given [er^orihe'wU 
as a substitute for tlie receipt of Taylor, were both charsced to was a co-pan- 
theplaintiff, by mistake ^ C:^i.T"'™i 

Taylor was then called as a witness on the part of the plam- hikI the plain- 
tiff; but he was objected to by the counsel for the defendant, [|JJ;, ought^^to^iSe 
on the ground that he was a co-partner with the plaintiff in the mntic at the 
contract made with Cheever, and in the transaction in relation *""'* 
to which he was called to testify. To show this, he called 
James S. Whytc as a witness, who testified, that in a conver- 
sation at which Taylor and Smith were both present, on tlic 
29th of July, 1814, they admitted that they were concerned 
together in the contract which Smith had made with Cheever ; 
and the judge thereupon rejected Taylor, on the ground of inter- 
est. The plaintiffs counsel then called the son of the plain- 
tiff, who testified, that the plaintiff purchased Taylor^s inter- 
est in the contract, for the defendant ; and that Taylor was 
afterwards employed as the agent of the plaintiff, at two dol- 
lars per day. The judge then decided that Taylor was a 
competent witness, and he was accordingly sworn. Cheever 
and several other witnesses were also sworn and examined, 
and numerous receipts, accounts and vouchers were produced 
and proved, which evidence it is unnecessary to state here, as 
the material parts will be found in the opinion delivered by the 
court. It was agreed that the suit was commenced in Decem- 
ber, 1316, after the verdict was obtained in a cause brought 
by Cheever against the plaintiff. (Vide 15 Johns. Rep. 276.) 
The jury found a verdict for the plaintiff, for 6,581 dollars, 
damages. 

*A motion was made to set aside the verdict, and for a new [ * 247 ] 
trial. 

Von. XVIII. 25 193 
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T. A. Kwnct and D. B. Ogden, for the defendant 

WeUsy and P, W. Radcliff, for the plaintiff. 

WooDwoRTH, J., delivered the opinion of the court. Janni, 
Taylor y called as a. witness for the plaintiflf, was objected to as 
•interested, and admitted by the judge ; the question now is, 
was he competent ? It appears, that in July, 1814, Taylor 
was concerned with the plaintiff in the contract made with 
Checver ; but in September following, according to the testi- 
mony of John M, Umith, the plaintiff bought out Taylor, for 
the defendant, as the witness understood, and 'aflerwards 
employed him, at two dollars a day, and paid him* accordingly. 
I perceive no well-founded objection to the sufficiency of this 
proof; it is no where contradicted, and although no writings 
are signed, Taylor* s interest might be severed by a parol 
agreement founded on good consideration. The witness is 
not to be discredited, because the parties have not chosen to 
dissolve their connexion in the most usual way ; besides, one 
fact is stated, which very satisfactorily shows, that Taylor*s 
situation was changed. From an acknowledged partner, he 
afterwards appears in the character of an agent, at a per diem 
allowance, which he received. The proof, then, of dissolution, 
was sufficient. But, it is said, Taylor^ $ interest was purchased 
for the defendant, and, therefore, the action cannot be sustain- 
ed, because, in that event, the plaintiff and defendant became 
partners, (a) What weight there would have been in this 
objection, had it been made at the trial, we need not inquire 
It is too late to be now urged, for the first time. The appli 
cation should have been for a nonsuit, that the cause might 
hjLve been aVrested as soon as the discovery was made ; the 
omission must be considered a waiver. 

♦Tflyfor, then, being a competent witness, and Smith $ testi- 
mony not establishing any fact, that, in this stage of the cause 
can be relied on to defeat the plaintiff's action, the inquiry is, 
whether the verdict is against law, or the weight of evidence. 

In the case of Cheever v. Smith and others, (15 Johns. Rep. 
276.) the plaintiff now clsumcd an allowance for 5,000 dollars, 
charged to him on the 29th day of October, 1814, by the 
defendant, who was Cheever's agent, when in fact it had not 
been received. This claim was objected to, on the ground, 
that no notice of the alleged mistake had been given to 
Cheever previously to his settlement with Allen, in July, 1815, 
at which time, after allowing him the 5,000 dollars in question, 
there appeared to be a large balance due, which Cheever paid. 
The principle decided by the court in that case, is this : " If a 
man deals with another's agent, and gives the agent a receipt 



(fl) Vide Murray v. Bojrert, 14 Johns. Rep. 318. 
Manufaciuring Company, 17 Johns, Rat. 525. 
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for a sum of money which he had a right to pay, and on the at.uanv, 
faith of that receipt the principal settles with his agent, and ^"g"*'^ ^^^o. 
pays him money, the party giving the receipt cannot lie by ^-*'^^"*^ 
until after the settlement between the principal and the agent, 
and then charge the principal with the payment of the same 
sum again. Allen is answerable to the defendant, qs for 
money had and received, if it can be shown that he has been 
allowed 10,000 dollars, as paid to the defendants, when only 
5,000 dollars were received by them." From this decision, it 
appears, that the count for money had and received is adapted 
to the present case ; and the only remaining question is, 
whether there is sufficient evidence of the mistake alleged, to 
warrant the finding of the jury. At the trial, oral and written 
testimony were produced on both sides. It is not probable, 
that any new light would be thrown on the subject by a second 
trial. Be that, however, as it may, if the weight of testimony 
is with the verdict, it ought not to be disturbed, to admit the 
chance of trying the complexion of the cause before another 
jury. On the 29th day of October, 1814, Taylor, as agent of 
the plaintiff, received of •the defendant a draft on Messrs. 
Isaiah Townsend fy Co,, in favor of Abraham Vox, on which, 
Taylor received the money from Dox, and on the same day, 
at Canandaigva, gave to the defendant *a receipt for 5,000 [ * 249 ] 
dollars. The plaintiff was then absent at livffalo. The 
arrangement was, that when receipts were given by Taylor, 
they were not to be charged to the plain tiH', but were to be 
taken up by him, and his receipts substituted in their place. 
In the present instance, that arrangement did not probably 
take place ; and if the mistake of 5,000 dollars was made, I 
think it must have happened in this way : the pJaintifT having 
given to Allen a receipt for the same amount, and of the same 
date, and for the same money that had been paid to Taylor, 
neglected to take up Taylor's receipt at the time, and Allen 
holding two receipts for the same sum, and finding, that by 
his entries the clerk had charged Taylor's receipt, (although 
contrary to the stipulation,) as well as that given by the plaintiff, 
may have been led into a misapprehension ; and believing that 
10,000 dollars had been advanced, when, in fact, there had 
been no more than 5,000 dollars, afterwards in his settlement 
with Cheever, produced these vouchers as evidence of his 
disbursements, and had them allowed. After the recovery by 
Cheever against Smith, the receipts were probably delivered 
over to the plaintiff, for the purpose of enabling him to detect 
the error, if any existed. I have indulged in this conjecture, 
because it no where appears in the case, how the plaintiff 
came to the possession of Taylor's receipt. If it should be 
urged that when the plaintiff gave a receipt for 5,000 dollars, 
Taylor's receipt was taken up by him, I answer, this is not 
probable, because it was a necessary document for Allen to 
produce in his settlement with Cheever. if he claimed an 
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allowance for both receipts. The general receipt, given at 
the end of the month, will not cover this sum, as will appear 
by an examination of the several charges made in the month 
of October, 1814. It appears, then, that a receipt bearing 
date, Canandaigua, October 29th, 1814, was given by Smith 
to AUeiif for a draft on /. fy J. Totcnsend, in favor of Abraham 
DoXy for 5,000 dollars. Was not this intended as a substitute 
for the one given by Taylor 1 I think the evidence establishes 
this fact, prima fade, and that nothing has been made out by 
the defendant to disprove it. In the first place, it is rendered 
probable that it was for th^ same payment, because it *wa8 
agreed to exchange, and it may well be presumed that this 
was done in pursuance of such agreement ; but a more 
conclusive reason is this : Taylor s receipt., although not so 
expressed, was, in fact, given for a draft on the Townsends, in 
favor of Dow. Smith's receipt admits a draft in favor of the 
same person, and for the same amount, and dated on the same 
day. Smithy at the date, was at Buffalo, 90 miles distant. 
The presumption is strong, that it must have been signed 
subsequent to the day it bears date ; and if so, why was it 
made to correspond with the date of the receipt given by 
Taylor, unless intended to be a substitute for it ? If, in truth, 
Smithes receipt is for a distinct sum, Allen has not afforded 
any explanation for giving a date to the transaction different 
from the true one. But again ; Smith's receipt was for a draft 
on /. fy J. Toivnscnd in favor of JOox, and for 5,000 dollars — 
so was Taylor* s receipt. How does it appear that they were 
in every respect simikir ? If not intended as vouchers for the 
same sAm, why were they not included in one receipt for 
10,000 dollars? It no where appears that two drafts for 5,000 
dollars each, were drawn in favor of Dox on the same day, or 
at any time. It is highly improbable that there should be. 
The presumption is, that both are for the same advance, and 
the defendant was called on to repel the presumption. Why 
did he not prove, by Dox or the Townscnds, that two drafts 
were drawn, bearing the same date and for the same amount ? 
This might have been done, it is fairly presumable ; and the 
on-production of this testimony, in my mind, makes against 
the defence, until further explanation is given. I cannot 
disapprove of the verdict, but, on the contrary, I entirely 
concur in the conclusion the jury have drawn. 

The intrinsic evidence in this case, arising from the trans- 
action, goes far to show, that a mistake has happened ; the 
conduct of the parties is altogether at variance with the 
supposition, that ten thousand dollars were paid on the 29th 
of October, 1814. There is another fact established by the 
testimony of Fort^ which I think important ; he says, that 
" the general receipts, at the close of each month, formed the 
aggregate of the several receipts, which had been obtained for 
the moneys advanced, not only to the plaintiff, but *to Janna 
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Taylor^ during the course of the month, and were then 
consolidated, for the purpose of simplifying the accounts 
between the parties, and preventing mistakes.^' Now, ac- 
cording to this, we expect to find the general receipt for the 
month of October^ 1814, of an amount sufficient to include 
both the receipts for 5,000 dollars, if in truth both sums had 
been advanced. But the fact is otherwise. It appears by the 
statement of advances in the hand-writing of Forty the defend- 
ant's clerk, for the month of October^ 1S14, that including two 
sums of 5,000 dollars, charged on the 29th of October^ the 
whole amount would be 19,800 dollars. But the general 
receipt, given October 31st, 1914, which Fort says included all 
the receipts given for the month, is only 12,396 dollars and 18 
cents. If this be so, then it is evident that all the sums charged 
by Fjrt were not allowed and included in the general receipt 
Some of them must have been struck out. 

From the facts fnade out in this cause, may we not fairly 
presume, that of the sums not included, the 5.000 dollara 
receipted was one ? But it is contended that Smith, in FeAru- 
ari/, 1815, on being questioned, said he was satisfied the 
mistake was his, and he had been in an error respecting the 
5,000 dollars. Hamlin, a witness who was present, heard the 
conversation, but did not hear the amount of the mistake 
mentioned. Allowing that fVhyte is correct in supposing the 
conversation referred to the mistake of 5,000 dollars, and not 
to the sum of 1,000 dollars, respecting which there bad been 
some suggestions, I think it vague and unsatisftictory. Ac- 
knowledgments or confessions are a species of testimony 
requiring strict scrutiny, and to be received with caution. 

Besides, it will be remembered, that in January, 1815, the 
defendant's clerk requested the plaintiff not to mention the 
alleged mistake to Mr. Thorn, one of the principals, who was 
concerned with Cheever, as he did not wish the report of a 
mistake to be circulated. This may have been one cause that 
the plaintiflf denied it to Whyte in the Ftbruary following. 
Fort further says, that the plaintiff continued to insist on the 
mistake ; from all which there is reason to believe there was 
some misapprehension on the part of Whyte, the witness. 

*I do not perceive that any inference unfavorable to the 
plaintiff can be drawn on account of this suit not being com- 
menced earlier. 

Smith claimed an allowance for the 5,000 dollars, in the 
suit with Cheever, and shortly thereafter commenced this 
action. 

After an attentive examination of the fiicts, I have not 
discovered any ground for saying, that the verdict is either 
against law or the weight of evidence. The motion for a new 
trial must, therefore, be denied. 

New trial denied. 
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ALBANY. 

RoosKvicLT Ludlow against Hackett. 

V. 
CROHMKLIIf. 

Where a dc- THE defendant was arrested in May^ 1819, at the suit of 

a db^ha^*'* ml! ^'^® plaintiff, for 2,000 dollars ; and in July following, was 

derTblTart/or regularly discharged, under the act to abolish imprisonment 

debtors wuftr^ fof debt, in certain cases, passed April 7, 1819. (sess. 42. 

^}fctlo^tV im- 101.) After the discharge, the attorney for the plaintiff entered 

Uui^'^Ir ^^® defiiult of the defendant for not pleading, and afterwards 

n^^N.^R'^ll entered an interlocutory jifdgment, and had the damages 

^\ L f^^' asseessd, on a writ of inquiry. The inquest was sel aside in 

Nat. 28.) or «^ . , ■, ^ » i i i i 

under the act May, term With costs, on the ground that the damages assessed 
to aboiuk im- yf^xe ou a partnership account of the plaintiff and one Lambert, 

pruonmeni for ^ r i i • • jsm * , i /« i • 

dht.in certain In Jmwc, the planitit! s attorney entered a rule tor a discontm- 
A'nii^^lim "^'^^®» ^"^ 8^^^ notice thereof to the defendant's attorney, on 
{sess, 42. cb! the ground of the defendant's discharge as an insolvent debtor 
ma *'***5i»coi5 ""^ler the said act ; but refused to pay costs. The defendant's 
liiiue his***^wii attorney then gave notice, that unless the plaintiff proceeded 
cosu"* iSt^T ^^ execute a writ of inquiry in the cause, in thirty days, a 
the [ piainiiir, motion would be made for judgment of nonpros, A motion 
d€fel[d^i°i^d?s- ^^ accordingly made for a judgment of nonpros. 

charre, pro- 

^, iL\X ^- ^- ■^'^'' f°' ^^^ defendant. 

if be aflenvarda 

[ * 253 } *Crffrr, contra. 

discontinues, 

aJcniiiig 8i^*c« Per Curiam, In Heffeman v. Broum, we decided, at the 
the dUcharge. Jast term, that where a defendant obtains a discharge under 
the act giving relief in cases of imprisonment, the plaintiff 
might discontinue liis suit without costs, in the same manner 
as if the defendant had been discharged from all his debts 
under the insolvent act. If the plaintiff, knowing of the 
defendant's discharge, will, nevertheless, go on with the suit, 
he must, if he afterwards discontinues, pay costs. Let the 
plaintiff have leave to discontinue his suit on payment of the 
costs of suit since the defendant obtained his discharge under 
the late act, and up to the time of the entry of the rule for a 
discontinuance, exclusive of the costs of the application made 
at the last term. 

Rule accordingly. 



Roosevelt and others, against W. & L, Crommelin. 

oiSr*^'"^ *" THE defendants were natives of New-Jersey, and came to 
K'laSe^acUoi* the city of New 'York about the year 1811, where they were 
veiL!d*on*Jw- ®"S^®d in the mercantile business, until the year 1815, when 
tum ai\d°aj^' they removed to Granville, in the state of Mississippi, where 
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they permanently settled, and have since resided and carried Albany, 
on business. It was stated in the affidavit, that the intention A)Jl!^^^l^|^ 
of the defendants to remove to Misnsgippi, for the purpose of kuoskvklv 
forming a commercial establishment there, was well known to ^ ^- 
the piaintiflfs, and to the public generally; and that their 
removal was not secret, or with any intent to avoid civil nU)ccans« ibe 
process. That the plaintiffs having commenced a suit against Moi*^a ciiiiciTof 
the defendants, on certain bills made in the state of Mississippi, i'"« siatc, but 
to recover 2973 dollars, and 4L cents, had proceeded to out- Mother staiL 
lawru against the defendants, and that writs of ejcigeni and "«* »" » foreign 
proclamation had been awarded, the latter of which had been Thr^^'elefeiKiMil 
published in the newspapers, ^pursuant to the statute, for [*254J 
regulating outlawries. {I K R, L. 165.) '^ g^'" n^ 

writ issued by 

H. Sedgwick, for the defendants, now moved to set aside thepiaimiffina 
the proceedings in outlaiory. He contended, 1. That the burthe defouK' 
defendants, not being citizens or inhabitants of this state, but am win be left 
residing in another state, no process of outlawry would lie ^error,^'Tu 
against them. " Outlawry," says Sellon, {Sell, Pr. 387.) " is v^^^- («) 
a punishment inflicted on a person for a contempt and contu- ^wo omk- 
macy, in refusing to be answerable to, and abide by, the justice v« Frmetut, 
of that court which hath lawful authority to call him before '^" 
them, and, as this is an offence of the highest nature, being an 
act of rebellion against that state or community of which he is 
a member, so doth it subject the party to divers forfeitures 
and disabilities ; for hereby he loseth liber am legem j is out of 
the king's protection," &c. (Co, Liit, 128. Roll, Abr, 802. 
Dr. ^ Student Dia, 2. C. 3.) Outlawry is a proceeding in 
personam : it is in the nature of civil process, to compel an 
appearance to a suit. It lies only where a defendant is abroad, 
or keeps out of the way, or absconds, or secretes him-self, so that 
he cannot be arrested. {Tild's Pr, 125. 3 Bl, Cjm. 283, 
284. 2 ScUon, 389.) How can it be said, that an alien, or a 
citizen of another state, or country, acts in contempt of the 
law of this state, or rebels against its authority, or absconds or 
secretes himself to avoid the process of its courts? A defendant 
who is outlawed is called utlagatus, an ea:lex ; but how can a 
person who was never within the law, be said to be put out of 
its protection ? But those who were not sioom to thfi laic, (as 
infants under twelve years of age, or a woman,) by taking the 
oath of allegiance at the court leet, or sheriff's toum, could 
not be outlawed; but were said to be waived or derelict, 
{Tidd's Pr, 125. Co, Litt, 128. a,) In Reilly v. O'Connor, 
(Barnes's Cases, 325. 2 Sellon's Pr, 414.) it was decided, 
that if a defendant is .abroad, bona fide, upon business or the 
like ; and, in other respects, is a public visible man, the 
plaintiff cannot commence process of outlawry against him. 
But if the defendant goes beyond sea, afler the teste of the 
exigent, he may be regularly outlawed. (4 Rol, Abr, 84. 
Barnes's Cases, 321. 2 Selhn, 414.) 
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*2. The proceedings being erroneous, they may be set aside 
on motion, or reversed by writ of error. (IHdd's Fr. 138, 139.) 
iWosKVELT By the statute, (s. 9.) the defendant may reverse the outlawry, 
c OMWK without bail, in ail cases, except where special bail is ordered 
by the court. If the defendant comes in at the return of the 
exigent, he stands as at common law, and may have the proceed- 
ings reversed for error, without bail. If tdcen on the capicu 
utiagatum, his must give bail. ("2 <Se//on'« Pr. 411.) Here, 
the defendants come in- before the return of the exigent and 
proclamation, at common law. 

S. Jones, jun., contra. This motion is not made on the 
ground of any irregularity in the proceedings ; but for some 
alleged error, or merits in the case. It is a proceeding under 
the statute regulating outlawries. It may be objected, as to 
the form of this application, that no warrant of attorney, or 
authority to appear for the defendants, has been shown ; nor 
is the affidavit which has been read, made by the parties 
themselves. 

The object of proceeding to outlawry is either to obtain 
payment of the debt, or security, so that, in any stage of the 
proceedings, the defendant, by putting in bail, or giving se- 
curity, may have them reversed. The eighth section of the 
act is general : it declares, " that before any reversal of any 
outlawry be had, and before any allowance of any writ of errror 
upon any outlawry, the defendant, in the original action, shall 
put in bail, if bail be required in such action, not only to ap- 
pear and answer to the plain tiflf in the former suit, in a new 
action, &c., but, also, to satisfy the condemnation," &c. The 
question, then, is whether these defendants were liable to 
process of outlawry ? They had once been citizens of this state, 
and subject to its laws. By removing into another state, they 
do not cease to be citizens of this state ; they are still within 
its allegiance. The statute contemplates the residence of the 
party out of the state. 

In Matthews v. Ehro, (1 Lord Raym, 349. S. C. Carth. 
459.) a motion was made to set aside an execution upon out- 
lawry, on affidavit, that the defendant was a foreign merchant, 
[ • 256 J *and never in England ; and that, never having been infra le- 
gem, he could not be outlawed. But the court decided, that 
the outlawry could not be vacated on motion and affidavit, but 
that the defendant might bring a writ of error, and put in bail 
under the statute of 4 and 5 JV. fy M. c. 18. (3 Bac, Abr. 
253. tit. Outlawry, G.) Every citizen of this state who removes 
out of it, is liable to this process, and he can only get rid of 
it by putting in bail. Every citizen of the United States is 
entitled to the protection of the laws of this state. 

Sedgwick, in reply. In Serecold v. Ilamson, (2 Sir, 1178.) 
where a writ of error was brought to reverse an outlawry, be- 
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cause the defendant was beyond sea, the court had no difficulty 
in reversing it ; and the only question was as to the terms on 
wliich it should be done, whether on filing common or special 
bail. The court were of opinion, that under the statute of 4 
and 5 /f^. ^ M. c. Id. s. 3., which says, that *' it shall be re- 
versed without bail in all cases ; but where special bail shall be 
ordered by the court, they had a discretionary power to require 
bail or not;" and though the 13 E.iz. ch. 3. s. 3. (which is the 
same as the dth section of our act), is the only act which ex- 
pressly required bail» it was not to be inferred from thence, that 
in other cases, it was not to be insisted on. 

Tidd, after mentioning the cases cited by the counsel of the 
plaintiffs, says, " it seems, however, to be discretionary in the 
court to relieve by motion, or put the parties to a writ of error ; 
and of late years, they have gone further than heretofore, on 
motion, the more effectually to expedite justice, save expense, 
and preserve the credit and character of the defendant. '^ 

Per Curiam, The motion, in this case, is not grounded on 
any irregularity in the proceedings ; and we shall not, therefore, 
relieve, except on terms. The defendant, if he wishes to re- 
verse the proceedings, on the facts stated, must resort to a 
writ of error. But, without giving any opinion on tlie case as 
stated in the affidavits, we must deny *the motion, unless the 
defendant puts in good special bail, on a writ to be issued in a 
new action. 

Rule accordingly. 
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Percival against Hickey. 

THIS was an action of trespass, for running down the ves- 
sel of the defendant at sea, tried before Mr. Justice Yates 
at the New -York Sittins^Sy in April, 1819. The testimony of 
the witnesses given at the trial was contradictory. The fol- 
lowing are the material facts in the case : 

The defendant was commander of the British sloop of war 
Atalanta, cruising in company with the Cleopatra, captain 
PecheU, his senior officer. On the 2d of Mat/, 1810, in lati- 
tude about 32 degrees north, and longitude 33 degrees west, 
about noon, a signal was given for the chase of a vessel to the 
windward, (the schooner Mary, commanded by the plaintiff.) 
The chase was continued until about 8 o'clock in the even- 
ing, the wind increasing and blowing hard, and the Atalanta 
filing guns at intervals, to bring the chase to, but which were 
disregarded. A little past 8 o'clock, (as T. O. Sumner, a sea- 
man on board the Atalanta, and a witness for the plaintiff, tes- 
tified) the man on the forecastle of the Atalanta called out, 
that the schooner was under the lee bow with a light out. 
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ALBANY, The Atalanta began to shorten sail, but before it could be 
.^^IJIJ^I^J^^ done, she passed the Man/y tiring some muskets and a gun as 

Pkkcival she passed. The defendant ordered the Atalanta to tack; 

Hic^ *but she wore round, and as soon as she wore, the man on the 

forecastle called out '^ hard a starboard, if not, we go into the 
which had hove schooncr." The defendant, who was standing on the poop, 
by"*whrcil"»he Ordered silence, and directed the helm to be put a port, but 
was sunk and before this could 1)0 done, the Atalanta struck the Mary. 
o( irelpa^files, The Atalanta backed her sails to get clear, and the Mary fell 
hi common tatty to icgward, and soon after disappeared, and was supposed to 
ihc ^ wutrai, have gone down. The plaintiff and his crew came on board 
ogainst ihe the Atalanta^ with nothing but the clothes which they had on 
Uw^iHirp"©? war, at the time. The Atalanta struck the Mary between the fore 
'**'^**^^"*"*^* and main mAst, and was herself much injured. The plaintiff's 
h!^!iig" consul, witnesses were of opinion, that if the helm of the Atalanta had 
ered an a nut- been put a xtarboard^ when the man at the forecastle called 
lyTof^whilJu'^a out, shc would not havc struck the Mary. The witnesses for 
court of com- the defendant deposed, that the night was very darft, the 
concurrent ju- wind blowing haid and a heavy sea running ; and that the ac- 
nMiiciioiM^^wah cident was owing to the darkness of the night ; that the helm 
court of admi. of the AtoLinta was ordered to be put up and the sails to be 
"'ifiicJw ' ihe ^'^'^^^^'^ back, but before this could be done, the vessels struck 
last or general cach othcV ; that thc collision was wholly unintentional ; that 
wiul^s^^exaj'n- ^^^ chasc was supposcd to be a French vessel, and was under 
ined under a a hcavv prcss of Sail, endeavoring to escape. The plaintiff's 
mT"\nlu* an- witnesses, the chief mate and T. O, Sumner, stated, that the 
swer,Ktaic^acts Mary was lying to when the Atalanta first passed her, and 
not drawn forih i\^^^ durinff the chasc, she had American colors flyine at the 

bv the previous n i j J ^ 

particular inter- topgaiiant-mast head. 

'^^ST^' ., . The plaintiff offered in evidence the answers of JV. Parker 

Wberca*'e8« i ^»t »% , i • » . ■ 

sei has been and i. Doiid, to the last mterrogatory annexed to a commis- 
condcmued *"** ^'^" Under which they were examined in, which answers they 
though the own- dcposcd as to the ownership of the vessel, and the nature and 
ammnu^o? the ^^"^* ^^ ^^^ cargo With which the Mary sailed from Boston^ 
freifi^tit from tiie in Nov mbtr, ] 809, prcvious to her loss as above stated, which 
il!-1I^' fco^ll! evidence was objected to by the defendant's counsel ; but the 

teamen nave ... * iiii-i x ^ n t • 

not, therefore, objection was Overruled by the judge. It appeared froni this 
cciCf*** ^**thSr evidence, that the Mary sailed from Boston in Novcfnber, 1609, 
wages. So, with a C4irgo of various articles, stated to be invoiced at above 
rasd^J^ral! 15,000 dollars; that she proceeded to Faya/, and thence to 
foul of by a bei- Tencriffe, but without disposing of any of her cargo ; that she 
[ * 259 ] then went to Bonavista* one of the Cape de Verd islands, w here 
ligerent cruiser, ghe traded, and after going to St. Jago, and other places, rc- 
aud T^t/Thc turned again to Bonavisia, from which place she sailed, having 
'"'"^...^^ on board a cargo of the value of 15,000 dollars, including 
Uwir*" 'wag«s^, 2,000 doUars in specie. The vessel was valued at 8,000 dollars, 
though the ncu- E, Howard, the mate of the Mary, was offered as a witness to 
owner re- p^^^^.^ ^j^^ Ownership of the Mary, and the nature and value of 
(*) johuan V. her cargo at the time she was run foul of by the Atalanta. His 
iSfSi.54;?*" evidence was objected to ; but the objection was overruled by 
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the judge. After he had given his evidence, the counsel for Albany, 
the defendant again objected to the witness, on the ground of ^^^s^^^^w^^^ 
interest disclosed during his examination, which rendered him pkrcival 
incompetent ; he having stated that besides his wages, which ^• 

remained unpaid, he had an adventure on board the Mari/y at 
the time she was run down, which was worth about one covereti the full 
thousand dollars, and which was lost by that accident ; but the vessel auU car- 
objection was overuled. ff? "» »>* a«i«« 

The defendant's counsel then moved for a nonsuit, on the ^iaJTiCcom- 
ground, that the evidence as to the ownership of the vessel, jj^,"'*®'" °^*® 
and the value of the vessel and cargo, was incompetent, and too ESmpiifica- 
uncertain to go to the jury; and, secondly, because the court liona of ihe pro- 
bad no jurisdiction of the cause ; but the judge overruled the oSi€r"5urt,b2l 
motion, and the defendant's counsel excepted to his opinion. »wecii the same 

The defendant's counsel then oflered to prove that the loss Sinrcaiwe ©f 
of the Af .iry was not the result either of design or negligence on «ciion, are not 
the part of the defendant, but was owing either to inevitable evidcuce under 
accident, or to the negligence or mismanagement of the plain- su®^®^®!*'!^ 
tiff. The counsel for thj plaintift' objected to this evidence, as peudcacy oC 
inadmissible under the plea of not guilty, but the objection was l^^l *f^^ 
overruled by the judge ; and the depositions of the purser and (w ibe ^same 
two of the crew of the Atalanta, and of Captain Ptchell, of the I"*"^*"' .•*>?"!'* 

£>»M I I • • 1 L-^ I "® pleaded la 

iA^ypatrUy taken under a commission, were read, several ex-» abaiemeut. 
perienccd ship masters were also examined as witnesses, and 
stated their opinions as to the conduct and management of 
the Atalanta^ under the circumstances stated by the other 
witnesses. ^ 

The defendant's counsel offered to show that proceedings 
had been instituted by the plaintiff against the defendant, in the 
High Court of Admiralty in Eiv^lan f, to recover damages *for [ * 260 ] 
the injury complained of, and produced and offered to read 
an exemplified copy of the mmitim, issued at the suit of the 
plaintiff against the defendant, to proceed to adjudication in 
the case of the Mary, dated the 10th of Njvcmbcr, 1810. The 
plaintiff's counsel objected to this evidence, and the objection 
was sustained by the judge. The counsel for the defendant 
then offered in evidence, exemplified copies of depositions, 
with exhibits annexed, taken in the Admiralty Court, in the 
same case, but which did not contain the examinations of the 
mate and other witnesses on the part of the libellant in that 
case. The plaintiffs counsel objected to this evidence, and 
it was overruled by the judge, to whose opinion the defendant's 
counsel excepted. 

•The defendant's counsel again moved for a nonsuit, on the 
grounds before stated, and, also, because, that if any action 
could be maintained, it should be an action on the case, and 
not trespass; but the motion was again overruled by the judge. 

The cause was then summed up by the counsel on both 
sides, and the judge charged the jury, that if they should be- 
lieve, that the disaster was the result either of design or negli- 
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gence in the defendant, they ought to find a verdict for the 
piaintifT; or if they believed it to have been intentional on the 
part of the defendant, supposing the Mary to bo a French 
vessel, the plaintiff would be entitled to a verdict ; but if the 
jury believed the accident to have been involuntary and una 
voidable, they ought to find a verdict for the defendant. That 
exemplary damages ought to be allowed, in case the defendant 
did the act intentionally, not supposing the Mary to be a 
French privateer ; but if he did suppose her to be such, and 
did the act intentionally, or if it was attributable to negligence 
in the defendant, the jury might, in either case, allow interest 
upbn the value of the vessel and cargo from the time of the 
loss, not as interest y but as damages. The judge, also, sug- 
gested to the jury, that if they should find for the plaintiff*, they 
might state, as part of their verdict, whether the Mary was 
run down through design, or through negligence or misman- 
agement of the defendant; and if they should be of opinion, 
that it was done through design, whether the defendant did it, 
supposing the *Mary to be an enemy, or French vessel, or be- 
lieving her to be a neutral. 

The jury found a verdict for the plaintiff" for 29 J34 dollars 
and 94 cents damages, and declared as a part of their verdict, 
that the disaster was the result of gross negligence in the de- 
fendant. 

A motion was made to set aside the verdict, and for a new 
trial. 



D. B, Ogden, for the defendant. 1. The action should have 
been case, not trespass. The jury have found, that the injury 
to the plaintiff* was caused by the negligence of the defendant. 
Though there may be a diversity of opinion among the En- 
glish judges, as to what is the proper criterion of distinction 
between trespass, and trespass on the case ; yet nothing will 
be found in the cases decided in England, or in our own 
courts, to show, that case is not the proper form of action for 
an injury of this kind. In Ogle v. BarneSy (8 Term Rep, 188.) 
Lawrence, J., says; the injury *•' may be occasioned by the wilful 
act, or by the negligence of the defendant ; it is a question of evi- 
dence ; if the former, trespass is the proper action ; if the latter, 
trespass on the case." That was an action for so negligently 
steering the vessel of the defendant, as to run foul of the 
plaintiff's vessel, and case was held to be the proper action. 
In Scott V. Shepherd, (3 fVils, Rep, 403. 408.) Narcs, J., says, 
'^ If the act, in the first instance, be unlawful, trespass will lie* 
but if the act is privm facie lawful, and the prejudice to another 
is not immediate, but consequential, it must be an action on the 
case." Elackstone, J., places it on the distinction between the 
injury being immediate or consequential. The jury, in this case, 
have found merely a negligence, or omission to do some act ; 
not the commission of an act directly injurious. Admitting 
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that the plaintifT might elude tlie beUigerent right of search ; 
yet if, by his efforts for that purpose, he prolonged the cKase 
until dark, the consequence rests with him, not with the de- 
fendant. In Day v. Edwards, (5 Term, Rep, 648.) Lord 
Kenyan said, the distinction between the actions of trespass, 
and trespass on the case, was perfectly clear. '^ That if the 
•injury be committed by the immediate act complained of, the 
action must be trespass ; if the injury be merely consequential 
upon the act, that action upon the case is the proper remedy." 
In that case, the defendant furiously drove his cart against the 
plaintiff's carriage. In Savignac v. Roomc, (6 Term Rep. 125.) 
the declaration was, that the defendant's servant wilfully drove 
against the plaintiff's carriage ; the injury was immediate, and 
trespass was held to be the proper action. In APManns v. 
Cficket, (1 East Rep. 106.^ Lord Kenyan held, that for the 
wilful act of a servant, witnout the command of his master, 
trespass would not lie against the master, and so far the case 
of Savignac v. Roome was overruled. {Morely v. Gaisfordy 2 
Hen. Bi. 442.) In the case of Ogle v. Barnes, (8 Term Rep. 
183.) the action was for carelessly and negligently steering the 
vessel of the defendant, so that it run foul of the plaintiff's 
vessel, with great force; and it was objected, that trespass 
should have been brought, but the court held, that an action 
on the case was the proper remedy. That case is precisely like 
this, for the jury have found, that the injury was caused by the 
negligence of the defendant. {Tripe v. Fo(ter,ciied by Grose, 
J.) In Lcame v. Bfay, (3 East Rep, 593.) the defendant 
himself drove the carriage, and on the wrong side of the road, 
and if he had driven on the right side, the accident would not 
have happened ; he was doing an unlawful act, and trespass 
was held to lie. In the present case, the defendant was not 
at the helm, and was in the exercise of his lawful right. The 
case of Leame v. Bray has been much doubted, {Rogers v. 
Imbleton. Hugget v. Montgomery, b Bos. if Pull. 117. 446.) 
but in Lotan v. Cross, (2 Campb. N. P. Rep. 464.) Lord 
EUenborough recognizes tnc case of Lcame v. Bray. In Covell 
V. Laming, (1 Campb. N. P. Rep. 495.) the defendant was 
himself at the helm. The case of Nicholson v. Mounsey and 
Symes, (15 East Rep. 384.) was an action on the case, and 
the captain of the sloop of war was held not to be answerable 
for running down the plaintiff's vessel, not being on deck, and 
the vessel being, at the time, under the immediate direction of 
his lieutenant. 

*If the criterion between trespass and case be, as some of 
the English judges have supposed, whether the act was lawful 
or unlawful, this action should be case, for the defendant, at 
the time, was in the exercise of a lawful right. If the criterion 
be, whether the act was wilful or not, the action ought to have 
been case, for the jury have negatived ihaf the act was wilful. 
f f the criterion be, the injury proceeding directly and immodi- 
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atcly from the act of the defendant, then the action should 
have been case, and not trespass ; for there was no act done by 
the defendant; and if, from the evidence, it appears, that 
putting the helm one way or the other, was the cause of the 
injury, the defendant was not at the helm; as regards him, 
therefore, the injury was not direct. The defendant gave an 
order to the helmsman to put the helm a port ; but as that was 
not done, the vessels did not come in contact in consequence 
of that order. The injury, therefore, was not from the order 
of the defendant, and he cannot be liable in trespass vi 
ct armis; he could only be so, if he had ordered the helm 
a port, with intent to run down the plaintiiTs vessel, and that 
order had been obeyed ; but the jury have negatived any such 
intention. We are aware, that it has been decided, that if the 
injury arise from the negligence of the defendant, though it be 
immediate, the party injured has his election to treat the negli- 
gence of the defendant as the cause of action, and bring case, 
or to consider the act itself as the injury, and bring trespass. 
{Blinn v. Campbell, 14 Johns. Rep, 432. 1 Chitty PL 127.) 
This doctrine, that both actions will lie, where there is an im- 
mediate, and also a consequential injury, is stated by Wedder- 
bume, arguendo, in the case of Marker v. Birkbeck, (3 Burr, 
Rep. 1561.) and that appears to be the origin of it as laid 
down in Blinn v. Campbell, which was an action for negligently 
firing a pistol, and wounding the plaintiff in the leg. No doubt, 
that where a trespass has been committed, a party may, in 
many cases, waive the trespass, and Unng an action on the 
case ; but he can have no right of election, where no trespass 
is committed. It is the act done which must control and give 
form to the action, and not the action to the act. No form 
of action can make that a trespass which was not so before ; 
%nd we contend, that the defendant did not commit a trespass. 

2. Improper evidence was admitted. Under the general in- 
terrogatory, the witness cannot answer as to any new matter 
not inquired about in the particular interrogatories. If such a 
practice were allowed, it would destroy the use of interroga- 
tories altogether, and be a surprise on the other party. But, if 
admissible, the evidence was too loose and vague to be allowed 
to go to a jury. 

Again ; the testimony of Howard, the mate, was inadmissi- 
ble. He had not received his wages, and if the plaintiff should 
recover the value of the cargo, the witness would be entitled 
to wages. 

3. The evidence on the part of the defendant was admissi- 
ble under the plea of not guilty. (JLe Caux v. Eden, Doug. 
594.) 

4. The verdict was against evidence. It was founded on 
negligence only ; and if, from the evidence, it should appear^ 
that no negligence was attributable to the defendant, the verdict 
ought to be set aside. A judgment must be formed from facts 
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which took place on board of the Atalaniay not from what ap- 
peared on board of the Mary, For it is only on board of the 
former vessel, that the witnesses could know any facts as to 
the negligence of the defendant. In this view, the whole evi- 
dence of the mate of the Mary ought to be rejected. (Here 
the counsel examined and discussed the evidence in the case.) 
5. This court has no jurisdiction of the cause. It belongs 
to the A Imiralty Court It is an action against a belligerent 
cruiser, for improper conduct, in the exercise of his right to 
capture enemy's prt)perty, or to make search on board of a 
neutral vessel, for enemy's property, under the law of nations. 
The right of search grows entirely out of the law of nations. 
This court cannot decide on the rights of war. It is not com- 
petent to apply the law of nations to the case. A belligerent 
has a right to search, and if the neutral resists, he may be cap- 
tured and condemned as prize of war. How can this court 
say that the attempt of the plaintiff to elude the right of search, 
and his conduct during the chase, did not render him liable to 
capture and condemnation as prize ? It appears from the case, 
that the plaintiff himself considered *that his case was cogniza- 
ble only in the Admiralty. He went to England, for the pur- 
pose of prosecuting the defendant, and commenced a suit 
against him in the High Court of Admiralty, and the mate says, 
that he was examined in that court, as a witness in the cause. 
Surely, the plaintiff would not, as matter of choice, have ap- 
plied to that court ; he must have been advised, that a court 
of common law had no jurisdiction of his case. There are 
many cases of marine trespass to be met with in the books ; 
but not a case can be found of an action at common law, 
against the commander of a belligerent vessel, for a trespass, in 
exercising the right of search. (Z»e Caux v. EJen, per Buller, 
J., Doug, 601.) Courts of Admiralty have jurisdiction of ma- 
rine trespasses, and of all questions incident to prize. If a 
belligerent boards a vessel on the high seas, and finding she is 
a neutral, proceeds to plunder her, it is a case of admiralty 
jurisdiction. {The Amiable Nancy, 3 Wheat. Rep. 546.) In 
Novion v. Hallett, (16 Johns. Rep. 327. t« Error.) Chancellor 
Kent lays it down as an established principle, that a court of 
admiralty has exclusive jurisdiction, not only of all matters of 
prize, but of all incidental questions growing out of the ques- 
tion of prize. Are not the transactions which take place in 
attempting to make prize, as much incidental to the question 
of prize or no prize, as those which take place after a cap- 
ture? Must not the conduct of the belligerent commander, in 
the one case as well as in the other, be judged of by the law 
of nations ? Suppose, that in bringing a neutral to, for the 
purpose of search, the belligerent cruiser fires a gun into her, 
which does an injury, is that not a case of admiralty jurisdic- 
tion ? In the case of Faith v. Pearson, (6 Taunt. 439.) a BrU- 
ish cruiser boarded an English vessel, supposing her to be an 
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ALBANY. American, and after detaining her until he was satisfied that 
Angust, !«-». gjj^ ^,j^ jjQ^ j^jj American, he dismissed her. In an action of 
trespass brought against the commander of the ship of war, 
Gibbs, chief justice, nonsuited the plaintiff, saying, that accord- 
ing to he Caux v. Eden, no action could be maintained for 
taking a vessel, where the captors were acting under a belief 
that she was a subject of prize ; and the Court of C, B, re- 
fused to set aside the nonsuit. The true reason is given by 
[ • 266 1 Chief Justice Lee, in Key *fy Hubbard v. Pearse, {Doug. 606.) 
that prizes are acquisitions jure belli, undjus belli is to be de- 
termined by the law of nations, not by the municipal law of 
a particular country. 

T. A. jEiRme^,and H. Sedgwick, contra. 1. As to the form 
of the action. This question has been very fully examined in the 
case of Scott v. Shepherd. (2 fVm. BL 395i. 3' Wils. 403.) 
Gould, J., said the line was very nice between case and trespass ; 
and he thought there were many cases where both or either 
would lie. In Starr v. Jackson, (11 Mass, Rep. 521.) Ch. J. 
Parker observed, that " originally, it would certainly have been 
immaterial whether the damages should be settled by an action 
of trespass, or an action on the case : the wrong being direct 
and 'immediate to the property damnified, both actions being 
founded in tort, and the plea to each being the same, as is also 
the principle on which the damages would be asaertained.'' In 
Slater v. Baker, (2 fVils. 362.) the court said, " That the plain- 
tiff ought to receive satisfaction, for the injury was admitted : 
and the court would not look with eagle's eyes to see whether 
the evidence applied exactly or not to the case ; when they 
saw that the plaintiff had obtained a verdict for such damages 
as he deserved, they would establish such verdict, if possible.'' 
In Leame v. Bray. (3 Easfs Rep. 593.) Lawrence, J., said, that 
^^ it was more convenient that the action should be trespass 
than case ; because if it be laid in trespass, no nice points can 
arise upon the evidence, by which the plaintiff may be turned 
round upon the form of action, as there may, in many cases, if 
case be brought; for there, if any of the witnesses should say, 
that in his belief the defendant did the injury wilfully, the plain- 
tiff will run the risk of being nonsuited." In an action of tres- 
pass vi tt armis, which is what is called a formed action, and 
the writ for which is found in the Register, the declaration 
would be good, without alleging that the act was done wilfully 
or negligently ; and the precedent for the declaration in this 
case was found in Thompson's Entries, p. 251. If, then, the 
facts averred in the declaration are sufficient to maintain an 
action, and if all those facts are proved at the trial, surely the 
[ ♦ 267 ] action cannot be defeated by the proof of other things *done 
by the defendant, which do not amount to a perfect justification, 
so as to take away all right of action. If the plaintiff proves 
all the facts alleged in his declaration, how can he be non- 
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suited ? How can the defendant say that he was not goilty of 
those acts, because he can prove a negligence^ perfectly consist- 
ent with them, and in itself injurious and unlawful ? If tvilfulness 
entitles the plaintiff to bring trespass, and negligence compels 
him to bring case, then wilfulness and negligence are the gist of 
the respective actions ; and every action of trespass vi et armis, 
which does not aver that the act was wilfully done, would be 
bad on general demurrer, which is contrary to every day's expe- 
rience. Besides, if wilfulness is the gist of the one action, and 
negligence of the other, what becomes of all those immediate 
and forcible injuries, which are not intentional, but accidental 1 
What becomes of the consequential injuries, which arc wilful ? 
If wilfulness does not enter into the gist of the action of trespass 
vi et armis, and it consists in the force and directness of the 
injuiy, the proof or no proof of wilfulness can only affect the 
quantum of damages. Chiity, (1 Chitty PI, 122.) lays down 
the rule, that ^^ if the injury be forcible, and occasioned tmmc- 
diately by the act of the defendant, trespass vi et armis is the 
proper remedy ; but if the injury be not, in legal contemplation, 
forcible, or not direct and immediate on the act done, but only 
consequential, then the remedy is by an action on the case.'' 
Here, then, is a broad and clear line of distinction, for the guide 
of the party and the pleader. It makes no difference that the 
injury was unintentional and the act lawful. (1 Chitty PL 128, 
1 29. 27 Hen. VII. 28 a. Hob. 134. 1 Str. 593. 634. 3 East. 
Rep. 593. 600. 1 Esp, N, P. Rep. 55. 2 Hen. Sf Mun. 423. 
14 Johm. Rep. 432.) It being, then, the undoubted and set- 
tled rule, from the year-books down to the present time, that 
where the injury is immediate and forcible, trespass is the proper 
action, whether that injury be accidental, negligent, or wilful, 
it is surprising that any diversity of opinion should exist on the 
subject, or that any difficulties should have arisen from the cir- 
cumstance of a ship or carriage bein^ in motion at the time 
of the injury. In Leame v. Bray, (3 East, 593. 601.) Le 
* Blanc, J., says, that '^ in actions for running down ships at sea, 
difficulties may occur ; because the force which occasions the 
injury, is not immediate from the act of the person steering. 
The immediate agents of the force are the wind and waves, 
and the personal act of the party rather consists in putting the 
vessel in the way to be acted upon." From this it would seem, 
that wilfulness was evidence that the injury was the immediate 
act of the party, and that negligence might be evidence, that it 
did not arise from his immediate act, but from some operation 
of the wind and wares, in which he did not participate; Such 
appears to have been the case of Ogle v. Barnes, (8 Term. 
188.) Lord Elhnborough, in Leame v. Bray, speaking of that 
case, says, " that it did not appear that it was the personal act 
of the defendants, or that they were on board of the ship at the 
time." But though negligence may, sometimes, concur to show 
that the injury did not result from the immediate act of the de- 
Vol. XVIII. 27 209 
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fendant, yet neither in (act or law, will it always do so, nor is 
it a safe criterion on this point. It is admitted that if the run- 
ning foul be wilful^ trespass is the only action. Why ? Because 
the motion the defendant intended to give to the ship, whether 
given by his act or orders, shall be considered as given by him, 
through the instrumentality of the winds and waves, which 
science has enabled him to use as propelling powers. Sup- 
pose, then, the motion so designedly impressed on the ship, by 
the act or orders of the defendant, to be continued, and that 
his negligence consisted in not taking due precaution to prevent 
the plaintiff's vessel from sustaining injury by the motion, or 
force impressed on the ship, would not the injury sustained be 
as directly and immediately the result of the force and motion 
impressed on the ship, as in the case of design ? Indeed, if the 
injury could not be considered as the immediate act of the defend- 
ant, because " the immediate agents are the wind and waves," it 
would be very difficult to support an action for a forcible per- 
sonal injury, not inflicted by the personal strength of the de- 
fendant ; as when a person fires a gun or pistol, and the gun- 
powder and spark are the immediate agents. The law would, 
also, be different as to vessels propelled by steam, or by 
wind and waves. The maxim is, *qnifacii per alium, facit per 
sty " He who orders an act, from which a forcible injury directly 
follows, is a trespasser." (1 Lord Raym, 39. SaJk. 613. 3 
Wih, 403.) In Cole v. Fisher (11 Mass, Rej). 137.) the de- 
fendant, by discharging a gun, frightened the plaintif)*'s horse, 
who ran away and broke the carriage of the plaintifi', and tres- 
pass was held to be the proper remedy. In Corell v. Learning, 
(1 Campb. N. P. Rep, 497.) Lord Ellenhorough said, that he 
could never understand the grounds of the difficulties which 
had been raised on the subject. That his opinion was always 
uniform, that the only just and intelligible criterion was, 
whether the injury complained of arose directly, or followed 
consequentially, from the act of the defendant. ** If, in the 
dark," he observes, " I ignorantly ride against another man on 
horseback, this is undoubtedly a trespass, although I was not 
aware of his presence, until we came in contact. It makes no 
difference that here were parties sailing on ship board. The 
defendant was at the helm, and guided the motions of his 
vessel. The winds and the waves were only instrumental in 
carrying her along, in the direction which he communicated. 
The force, therefore, proceeded from him, and the injury of 
which the plaintiff complained, was the immediate effect of that 
force." The Liwmust be the same for ships and carriages. In 
the case of Z#"amc v. Braj/y where the accident arose from the 
darkness of the night, the defendant was no otherwise blameable 
than for driving on the wrong side of the road. If he had been 
on the right side of the road, and had driven his carriage against 
that of the plaintiff at rest, would not the action have been 
Trespass? {Day v. Edwards^ 5 Term Rep. 618. 
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Baomcy 6 Term Bep. 126. MManus v. Cricket, 1 East Rep. Albany, 
106.) The whole doctrine was fully discussed in Leame v. ^"^''*' '^^• 
Bra I/, which has never been .overruled, though Sir James 
Mansjield, in Rogers v. Imbleton, (5 Bos. fy PulL 111.) inti- 
mated some doubt as to it. (5 Bos. fy PulL 446.) The most 
that can be made of the decision of the C. P. is, that an action 
on the case will lie ; and Chitty cites it in support of the i>osi 
tion, that where the injury is attributable to negligence merely, 
the party has his election to bring case or trespass. Lord LI- 
Unborough, in the case which *has been cited, alludes to the [*270 ] 
difference of opinion, and expresses his own opinion, in strong 
terms, and it has been acquiesced in. {Lotan v. Cross, 2 Camp. 
N. F. Rep. 464. 1 1 Mass. Rep. 59. 2 Lord Raym. 1032. 2 
Manle fy iSdwyn, 77. 1 Johns. Rep. 511. 3 Johns, Rep. 466.) 

2. As to the objection to the answers of Parker fy Dodd ; 
they were examined as to the value of the vessel and cargo, on 
the 10th interrogatory, and ihey were asked, under the 13th 
interrogatory, as to " what cargo was on board." There could 
be no surprise on the adverse party. The interrogatories were 
sufficient to apprise them of the nature and object of the evi- 
dence sought ; but this objection comes too late, and ought not 
to be favored, especially as the defendant has not shown that 
he has, in fact, been surprised, or that there has been any mis- 
take in the evidence. 

As to the mate's evidence ; he was not interested. By the 
loss of the freight, his wages were lost ; though the plaintiff 
should recover damages for the loss of his property, it would 
give the seamen no right to an action for their wages. 

3. Under the plea of not guilty, the defendant cannot give 
in evidence any matter of justification. That must be specially 
pleaded and put upon the record. {MiJm.an v. Doltcell, Knapp 
V. Sahbury, 2 Campb. N. P. Rep. 378. 500.) 

4. It is objected, that the verdict is against evidence. There 
was evidence on both sides, and the court will not send the 
cause to another jury, unless in a very strong and palpable case. 
The belligerent is bound to exercise his right of search, in such 
a manner, as not to injure the neutral. (2 Azuni Mar. L. 
202.) (Here the counsel entered into j|n examination of the 
evidence detailed in the case.) 

5. As to the jurisdicti n of the court : a confusion is created 
by using the expression, " Court of Admiralty," in an equivocal 
sense. In England, the Court of Admiralty consists of two 
courts ; the instance court, and the prize court : The former is 
governed by the civil law, the laws of Oleron and the customs 
of the admiralty, modified by statute ; the latter decides ac- 
cording to the law of nations, and the course of the admiralty. 
(2 Bro. Civ. fy Adm. L. 29. 34. 43. 123. Godolph. Adm. Juris. 

40.) The Instance ♦Court of England does not deciae accord- [ * 27 1 ] 
ina to the common law, or the law of nations, but according 
to its own peculiar code. It has cognizance of matters con- 
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cerning shipping, the powers, rights and duties of persons em- 
ployed in ships, and of the torts committed by or upon them, 
or damages done to ships. .These matters are inquired into, 
and decided in the instance Court of Admiralty, not because 
they have any connection with the law of nations, but because 
they are injuries against persons or property, for which this 
court, like a court of common law, has provided remedies. 
Neither the instance Court of Admiralty, nor a common law 
court, institute actions founded on the law of nations ; though 
both of them do not hesitate to discuss and decide on that law, 
when it incidentally comes before them, as matter of defence, 
or as limiting the rights and claims of the plaintiff. The cases 
which have arisen on policies of insurance, show that this court 
will examine into the law of nations. (1 Johns. Cases, 363. I 
Caines's Rep. 60.) So, in Tabbs v. Bendelack, (3 Bos. fy Pull. 
207. note,)the court decided an important question on the law 
of nations ; that in regard to neutrality y a man is not considered 
as belonging to the country of his birth or adoption, but to the 
place of his domicil at the time. By the municipal law, a man 
is a citizen or subject of that country only, in which he was 
born or is naturalized. By the law of nations, he is deemed a 
citizen of the country in which he resides. So when this court 
decided the case of Wheelwright v. Depeyster, (1 Johns. Rep. 
471.) they determined an important question of the law of na- 
tions ; and the District Court of South Carolina, and the Su- 
preme Court of the United States^ when they decided the same 
question differently in Rose v. Himely, (4 Cranch, 241.) were 
acting not as prize courts, but as instance courts. So, in the 
case of Grisioold v. fVaddington, (15 Johns. Rep. 57. S. C. 16 
Johns. Rep. 438.) this court and the Court of Errors decided 
according to the law of nations, that all contracts between en- 
emies were void. Almost all the authorities cited were taken 
from the decisions of the prize courts. In Bell v. Potts, (8 
Term Rep. 548.) the Court of K. B. directed the cause to be 
argued by civilians, because it was a question of the law of 
nations. When *this court, in Goodrich v. Gordon, decided, 
that a ransom bill was a valid contract, their decision was found- 
ed on the law of nations. So, in Saloucci v. Johnson, {Park 
on Ins. 498.) the Court of K. B. decided, that a neutral, by the 
law of nations, was not bound to submit to the right of search. 
Indeed, the books are full of cases, in which the courts of com- 
mon law examine and decide on questions incidentally arising 
on international law, as well as the laws of foreign countries, 
though they will not entertain an action founued on those laws, 
except in the case of a ransom, which, in truth, is an anomaly. 
It is not, therefore, correct to say, that whenever the court per- 
ceives, that the case must be decided by the law of nations, it 
ceases to have jurisdiction. 

It may be supposed, that, as the defendant was an officer 
commanding a national ship, acting under a public commission. 
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the matter may partake of a national concern, and the suit 
ought, therefore, to have been brought in a court of the United 
Kilatcs, either of admiralty or common law jurisdiction ; but if 
it hud been brought in such a*court, it would still have been 
tried by the same law as in this court. But there is nothing 
in the supposition, that a state court has not equal cognizance 
of the case. It is a personal tort, not a national question. It 
is the defendant himself who must answer for his conduct, not 
his goverrunent. Vattel (JLiv. 2. ch. 6. s. 73, 74.) says, that 
such acts of individuals are not to be imputed to the nation, 
unless it approves of, or ratifies them. If the offender is within 
the power of the state offended, he may be laid hold of, and 
compelled to do justice. {Id. s. 75.) If this be the doctrine 
in criminal cases, a fortiori, it must be so, in regard to civil 
injuries. 

Again ; this objection, as to the jurisdiction of the court, 
comes too late. Independent of the question of prize or not, 
any question arising which involves the law of nations, and 
which is to be matter of defence, or an exception to the juris- 
diction, ought to be specially pleaded. It is too late, afler a 
plea in bar, to object to the jurisdiction of the court. (Smith 
V. Eldsr, 3 Johns. Rep. 105. Cowp. 72. Doug. 611.) Taking 
goods as prize, is, pritna facie, exercising a lawful right. This 
is not the case of the lawful ^exercise of the right of search ; 
but is, prima facie, a tort, for running down the plaintiff's 
vessel on the high seas, and any matter of justification should 
be specially pleaded. It will not be denied that this court 
has jurisdiction of a marine trespass. {Hallet v. Novion, 14 
Johns. Rep. 273.) In Le Caiuv v. Eden, (Doug. Rep. 614. 
note.) Lord Mansfield says, <^ a thing being done on the high 
seas does not exclude the jurisdiction of the courts of common 
law. For seizing, stopping, or taking a ship, upon the high 
seas, not as prize, an action will lie ; but for taking as prize, 
no action will lie. The nature of the question excludes not 
the locality." To take away the jurisdiction of the common 
law court, it must be either a question of prize, or such a 
taking or act as gives the one party a right to compel the 
other to treat it as prize. Whatever excludes the jurisdiction 
of a court of common law, excludes, also, that of the instance 
Court of Admiralty. This shows the importance of keeping 
in view the marked distinction, as to jurisdiction, between the 
instance court and prize court. Again ; if this is a case 
which can be tried only in a prize court, it can be tried only 
in the court of the captor. Though this doctrine has been 
much disputed, it is now finally settled by the Supreme Court 
of the United States, in the case of the Invincible. (1 Wheat. 
Rep. 233.) Then, what is the extent of the surrender of 
jurisdiction demanded of the plaintiff? If he cannot obtain 
justice here, he can look for it no where, but in a British 
prize court. If the sovereign of the captor has a right to 
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consult his own dignity in requiring all questions of war to be 
decided in his own courts of admiralty, the courts of this 
PsRcivAL country have duties to perform, and are bound to protect their 
own citizens. Then what can a British prize court try ? It 
derives all its authority from its commission, by which it is 
authorized '' to proceed upon all, and all manner of captures, 
seizures, prizes, and reprisals of all ships or goods that arc, or 
shall be taken ;" and the mMtiyriy in setting forth the judge's 
authority, adds what may be called his consequential jurisdic- 
tion ; ^' and. also, to hear and determine all, and all manner 
of causes and complaints, as to ships and goods, seized and 
taken as prize, specially constituted and appointed." *{D^>vg. 
614. 2 BrowrCs CiviL anil Adm. Law, 209, 210.) Whatever 
does not come within the words of this commission, is not 
cognizable in a prize court. But, it is said, this was a capture, 
and that the plaintiff attempted to elude the right of search. 
To constitute a capture, there must be a taking of possession. 
The plaintiff had ceased all effort to escape ; his vessel was 
lying to, ready to submit to the search of the defendant. It 
must be the exercise of the hostile right of capture, to give 
jurisdiction to a prize court. Suppose that no accident had 
happened, and the defendant, after exercising his right of 
search, had dismissed the plaintifi*'s vessel, would this be a 
capture, or an acquisition of property, /iir^ belli? Suppose, 
that during the search, the defendant had struck the plaintiff: 
must the plaintiff have sought his remedy for this ))ersonal 
injury in a prize court ? True, if the plaintiff's vessel had 
been carried in as prize, or for adjudication, perhaps, in that 
case, the personal tort, as incident to the capture, might be 
tried in that court. Prize or no prize, says Lord Mansjicld, is 
the boundary line. (Doug. Rip, 615.) For j:;;"f 5:e* are acqvi- 
sitions jure belli. The right of search is not a jus belli. 
Grotius no where treats of the right of search as among the 
jura belli. The jura belli are laws regulating, controlling, and 
systematising the carrying on of hostilities between enemies. 
They exist only between parties at war with each other. The 
right of search exists between a belligerent and a neutral, or 
parties not hostile to each other, and is founded on treaties, 
on the customary and conventional law of nations, for the 
preservation of peace and amity. In Le Caux v. Eden, it was 
doubted by respectable lawyers, whether courts of admiralty 
had exclusive jurisdiction as to questions incident to a capture. 
But, now, that question is, perhaps, too well settled to be again 
controverted. It is true, that prize courts have given damages, 
in certain cases, for personal torts, but these were cases of 
injuries arising during, or afler the capture. And, in all cases, 
we believe, those who have commissions give security for their 
good behavior. Where there is no capture, the only remedy 
for the injury, in an admiralty court, is in the instance court. 
The case of the Amiable Nancy, (3 Wheat. Rep. 546.) has 
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been cited. That was ^clearly a case of instatice jurisdiction. 
In the district courts of the United States, the prize and 
insttnice jurisdiction are blended together. There is no form 
by which to distinguish them. They are only known by the 
subject matter. The proceedings in the case cited, were those 
of an instance court. There were no examinations in prfc- 
paratorio, Roux filed his libel as an original suit, and brought 
m his adversaries to answer. 

Again : it is argued that the plaintiff sued for redress in the 
British Court of Admiralty ; but it was in the instance court, 
and that court entertaining the suit, shows that it was not a 
prize question. If he had gone to the prize court, he would 
have been told, '* we have no jurisdiction ; for here is no 
capture, seizure, or prize. So far from being the only court 
that can afford you redress, it is, perhaps, the only court in t^e 
world that cannot take cognizance of your case. Foreign 
courts of admiralty have their prize and instance courts blended 
together, as in your own country. Here the jurisdiction of 
the prize court is special and distinct." {P'iJe Mostyn v. 
Fabrigasy Cjtvp. 161. Greenwood v. Cartiss, 6 Mass. Rep. 
358. 2 Wheat. Rep. Appendii, No. 1. 1 Madd. Rip. 15. 
1 Rob. 287. 4 Rob. 408. 3 Dallas, 6. 159. 2 Cranch, 170.) 

IVellsy in reply. Originally, actions of trespass were laid vi 
et annis ct contra pacem, for an individual wrong, involving 
not only the private injury, but the public peace ; and besides 
the damages, a fine to the king was imposed, and the dcC^ndant 
was imprisoned until both were paid. These actions were 
among the brevia formata found in the Register. Afterwards, 
under the authority of the statute of West. 2. actions of trespass 
an the ca^e were introduced. These new writs in case were 
laid vi et annis et contra pacem, or not, according to the 
circumstances of the particular case. The true criterion was, 
whether there was a breach of the peace, or not ; and not 
whether the injury was direct or consequential. This distinc- 
tion is of later date, and is first mentioned in Fitzherbcrt, Nat. 
Brev. So that, according to the old rule, neither trespass, 
nor trespass on the case, vi ct armis et contra pacem, could be 
brought in n case, like the present, for *an injury committed 
on the high seas, because it could not involve a breach of the 
peace of the realm. This, of itself, shows, that the common 
law courts could not, originally, have jurisdiction of marine 
trespasses. They belonged exclusively to the admiralty, whose 
jurisdiction has been since usurped. It is '' difficult to sustain 
upon principle, although not upon authority," says Judge 
Story, '^ that trespass will lie, at common law, for a marine 
tort on the high seas." (Maisonnaire v. Keating, 2 Gall. 342.) 
It is too late, however, now to draw this usurpation into 
question. Time has sanctioned it. But if the act, charged to 
be a trespass, is a seizure, or stopping as prize, the admiralty 
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Still retains its original exclusive jurisdiction. That this is the 
real character of the alleged trespass in this case, will hereafter 
be shown ; but, for the present, supposing a cause of action to 
exist at common law, it is contended, that an action on the 
case, not trespass, would lie. 

Trespass cannot be maintained, unless the act complained 
of was wHfuly or the injury was caused by direct force, pro- 
duced by the agency of the party complained of. Now, on 
neither principle can the present suit be maintained. It was 
avowedly brought on the ground of being a unlful act, and 
evidence was introduced on the trial for the purpose of proving 
it to be so ; but the jury have negatived its being tri//u/, and 
have ascribed the injury entirely to negligence, for which, 
case is the proper remedy. 

In Bcckworth v. Shoredike and others, (4 Burr. Rep. 2092.) 
it was left to the jury to say, whether the trespass was inten- 
tionaly or only a mere involuntary accident ; and the Court of 
K. B. recognized the distinction between a mere accidental, 
involuntary trespass, and one wilful or voluntary; and said, 
that the former was not a cause of action, though Lord Ellen- 
borough is made to say, in Leame v. Bray, that he did not 
find the distinction laid down in any of the cases, that in order 
to maintain trespass, the act must be wilful. In Savignac v. 
Roomt, (6 Term Rep. 128.) the action was case, for wilfully 
(by the defendant's servant) driving against the plaintiff's 
carriage, and the judgment was arrested, because, the act 
being wilful, the plaintiff should have brought trespass vi et 
[ • 277 ] armis. So, in Tripe v. Potter, *cited in that case, which was 
an action on the case, for wilfully rowing a boat against the 
plaintiff's, he was nonsuited for the same reason. In Ogle v. 
Barnes, (8 Term Rep. 188.) the action was case, (6r running 
foul of the plaintiff's vessel, and a motion in arrest was made, 
because, it should have been trespass; but the motion was 
denied, as the charge was, that the injury was caused by the 
negligence of the defendant. All the judges said, that if the 
running foul had been wilful, trespass would be the proper 
remedy. The case of Nicholson v. Mouncey, (15 East, 384.) 
was, in all respects, like the present, except as to the question 
of prize ; yet that was an action on the case. In Lcame v. 
Bray, (3 East, 593.) the principle that wilfulness was essential 
to maintain trespass, seems first to have been departed from ; 
for in Shepherd v. Scott, the act was unlawful in itself, and 
was, besides, in its origin, wilful. In Leame v. Bray, too, 
both the court and the counsel distinguish it from the case of 
a collision of vessels, where, it seems to be admitted, the 
remedy should be case. It is conceded, also, in that case, 
that the only instance to be found in the books, where it was 
held that an action of trespass for running down a vessel 
would lie, was that of IVipe v. Potter, in which the act was 
alleged to be wilful. Hugget v. Montgomery was an action 
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of trespass vi et armis ; and the orders were given by the pilot 
who had charge of the defendant's vessel. Rogers v. Imbieton 
was an action on the case, and there was a demurrer, for that 
it should have been trespass ; but the demurrer was overruled. 
In these two cases, the court doubted the authority of Lcame 
v. Braij. In tVebb v. Drake, referred to in 15 East, 384, and 
in Bowcher v. Novidstrotn, (I Taunt, 568.) the action was 
case, for running foul of the plaintiff's vessel ; yet the injury 
was the consequence of the order given by the captain. In 
the latter case, the action, it is true, was trespass, but the act 
complained of was wilful, in cutting away the mainsail of the 
plaintiff's vessel. Fetteplace and others v. Braddick and others, 
(5 Bos. ^ Pali 182.) and Bennett v. Morta, (1 HoWs N. P. 
Rep. 359.) were actions on the case, for runnmg foul of the 
plaintiff's vessel. Thus, it appears, that the intention or 
wilfulness of the act was, at one time, at least, the *criterion 
by which to determine, whether it was trespass or not ; and it 
18 to be regretted that it has been departed from, because it is 
the most natural and simple. 

Again ; in order to maintain trespass, it is necessary, accord- 
ing to the cases, in which that of Leame v. B ay takes the 
lead, that the act of the party complained of must be with 
force, and the immediate cause of the injury. The defend- 
ant, however, in the present case did no act whatever. He 
merely ordered the helm a port, but before the order was exe- 
cuted, the accident happened ; so that it was not occasioned 
by any act or order of the defendant. If the defendant, then, 
is to be held liable, in this form of action, it is not for any act 
clone by him ; but, according to the finding of the jury, for 
the omission of duty on the part of his officers, or for negli^ 
gcnce and want of due care, which are of the very essence of 
an action on the case. 

2. It was, also, a ground of defence, that the loss of the 
Mary was an inevitable accident, and, therefore, trespass would 
not lie. The evidence went to the very charge, and was ad- 
missible under the general issue. In answer to what is said 
by Lord Ellenborough in Covcll v. Leaminfr, we may appeal 
to the opinion of Lord Mansfield, in Beckxvith v. Shorcdike, 
that an invol 'ntary trespass is not a cause of action, and to the 
good sense of the rules of pleading. The evidence, at all events, 
was admissible to show the character of the transaction, and 
that it was a taking as prize ; for trespass, at common law, will 
not lie in such a case. " Upon the general plea of not guilty," 
says Mr. J. Bailer, " no action can be maintained where the 
question relates to prize." (Le Caujc v. Eden, Dousr. Rep. 594, 
and the cases cited in the note, especially Livingston fy 
Welch V. MKenzie. Faith v. Pearson, 6 Taunt. Rep. 439.) 

3. The verdict was against evidence. Here the counsel ex- 
amined the evidence very minutely, and urged, that t|ie prin- 
cipal witness of the plaintiff was contradicted in some of the 
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eiatcrial parts of his evidence; but that all the witnesses 
agreed, that the collision took place soon after the Atalanta 
wore. The Atalantay standing on her larboard tack, passed 
the Munj, who was to windward, standing on the same tack. 
Shortly after, the Atalanta attempted to *tack in order to fetch 
the Mart/, but being unable to do so, she wore and fell to lee- 
ward. Now, if the Mary had continued the tack she was on 
when the Atalanta passed her, the accident could not have 
happened. The defendant did not even know, that the Mary 
had hove to, and he must have supposed her, when his own 
ship wore, still standing on the tack, on which she was when 
he passed her. The Mary saw the Atalanta, and should have 
taken care to avoid her. The fault was on her side, for she 
had the wind. If she was lying to when the Atalanta passed 
her, why did she not continue in the same position ? Why 
did she change her tack, which alone was the cause of the 
collision ? The result of the evidence is, that the defendant 
might have hove to while there was day light ; that both ves- 
sels wore, without either knowing that the other had done so. 
The dilfcrence of position, which was the necessary conse- 
quence, the darkness of the night, and both vessels putting 
their helms up at the same time, sufficiently account for the 
accident, without imputing any fault or negligence to the de- 
fendant. It is clearly a case of accidental coLision, or a casual 
misfortune, arising from mutual mistake, which has produced 
a mutual loss, for which neither party ought to be made re- 
sponsible to the other. 

4. As to the jurisdiction of the court : It is not pretended 
on the part of the defendant, that the instance Court of Admi- 
rality had cognizance of the case, and the proceedings by the 
plaintiff in the Court of Admiralty, which were offered in evi- 
dence, and rejected by the judge, show, that it was the prize^ 
and not the instance side of the court in which they were in- 
stituted. Indeed the prize court only could entertain the 
suit. {The George f 3 Rob. 211.) The learned counsel, 
therefore, might have spared the labor of pointing out the dis- 
tinction between the tv/o courts, of which we were perfectly 
aware, as well as of the one which could alone be resorted to 
in a case of this kind. Courts of common law, no doubt, take 
notice of the law of nations on questions arising incidentally, 
where the cause of action is of municipal origin ; but it seems 
to be admitted by the plaintiff's counsel, that if the cause of 
action arises under the law of nations, the suit must be in 
the Admiralty Court. *This principle is clearly established in 
Anthon V. Fisher, (Doug. Rep, 648. note to Comu v. Black- 
buniy) which was a case on a ransom bill, and the judgment 
of the Court of K. B. was reversed, in error, on the ground, 
that it being an action arising under the law of nations, a court 
of common law had no jurisdiction. The same principle is 
recognized in Maisonnaire v. Keating. (2 Gallis. Rep. 341, 
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342.) This is not a case of a marine trespass, but a pursuing, 
stopping, and detaining, by a belligerent as prize. The evi- 
dence, on both sides, agrees in showing, that the disaster in 
question arose out of the exercise of a belligerent right. The 
object, in Ihe first instance, was search, and sending in f^r ad- 
judication, if the search should warrant it. In Lin Jo v. Rod- 
ncy, {Djug, Rep. 613.) Lord Mansfield lays down the distinc- 
tion, with his usual clearness. ^' For seizing, stopping, or 
taking a ship on the high seas, not as prize, an action will lie." 
Such has been the doctrine of the English courts from Le 
Caax V. jE/e«, to Faith v. Pearson, (4 Campb. N. JP. Rep, 
457. 6 Taunt. Rep, 439.) The cause of action, if any, was 
pursuing and stopping the Mary for search, and wit!i a v!ew 
to p.izts and arose out of the law of nations. The belligerent 
right of search does not belong to the municipal. law. The 
plaintiiTs vessel was chased as an enemy, or, at least, with a 
view to search for enemy*s property. The exercise of this 
right of search leads to the capturing of neutral vessels, and 
carrying them in, for adjudication, in the prize courts of the 
belLgerent. {The Maria, 1 Roh. 340. The St. Jean Bapiis- 
ta, 5 Rjb, 33.) The defendant, independent of his commis- 
sion, would have been a trespasser, in chasing the Mary. 
He had no right to chase, but under the law of nations. It is 
true, that the belligerent must exercise his right of search, ac- 
corduig to the law of nations, otherwise he is responsible for 
damages. But in what court is the injured party to seek re- 
dress ? We answer, in a court of the law of nations, because 
il is that law which is violated, and the tribunals which are 
erected under it are alone competent to punish the oifender, 
aiiil to redress the injured. But it has been said, with a sneer, 
that if this court does not take cognizance *of the case, the 
plaintiff must be driven to seek justice in a British court of 
a Iminilty. If this court has no jurisdiction, it will leave 
the plaintiff to seek his remedy in what other tribunal he may, 
a«5 was done in the case of Nwion v. Ilallctt in the Court of 
Errors. (16 J)kn^. R.p. 3*23.) It is the quo animo, with 
which the plaintifTs vessel was chased and stopped, that fixes 
the character of the transaction, and assigns jurisdiction to the 
court, to which it" belongs to inquire into the conduct of the 
pursuer and captor, and to acquit or punish him, according to 
tha circumstances of the case. If the defendant has violated 
any law, it is the law of nations, by abusing a right given to 
him by that law, and exercisable only under that law. It is 
an acknowledged prin iple, that "if a court has no jurisdic- 
tion of the principal question, it has none of its consequences 
and incidents." (Case of Ferguson, 9 Johns. Rep. 239. 241.) 
Now, what was the principal question in this case ? Prize or no 
prize? To be determined, in the first instance, by search. 
The moment the Atlanta commenced her pursuit of the 
Mary, she acted under a belligerent right, for the due exercise 
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^- in question, and can only be examined in a prize court. It is 

said, timt here was no taking as prize. But the*3/ary was 
pursued for the purpose of capture as prize, and was brought 
to, as such ; though, before she could be boarded, the accident 
happened. What led to this accident? The chasing for the 
purpose of seizure or search. Suppose, after being detained and 
searched by the defendant, the Mary had been dismissed, will it 
be pretended, that the defendant would have been liable to an 
action of trespass ? If there be any irregularity in the exercise 
of this right, must not the court which has jurisdiction of the 
principal matter, have cognizance, also, of this as an incident ? 
How, otherwise, is the line of separation to be drawn between 
the jurisdiction of the courts of common law, and admiralty ? 
Suppose, she had been taken possession of, and lost, by the 
negligence of the captors, it will not be pretended, that tres- 

[ * 282 1 P^ss would lie, or that *the admiralty would not have juris- 
diction? And suppose an irregularity before capture, is a 
court of common law to have jurisdiction of that, and the Ad- 
miralty Court of the subsequent seizure ? If the misconduct 
of the captor, after capture, cannot oust the admiralty of its 
jurisdiction, it is not easy to see how any misconduct connected 
with the taking can have that affect. If the /» ary had been 
actually taken possession of as prize, then it must be conceded, 
that no action would lie, whatever might have been the mis- 
conduct of the defendant ; but recourse must have Inien had 
to the admiralty alone. Yet it is urged, on the other side, 
that if there be misconduct in the act of taking, or attcm; ting 
to take possession as prize, the aggrieved party may resort to 
a common law court. Can jurisdiction be separated by such 
imaginary boundaries ? The whole belongs to a common law 
court, or to the Admiralty. As the entire proceeding related 
to a matter of prize, the Court of Admiralty must embrace the 
whole subject. Again ; suppose the Mary had been an ene- 
my, or was carrying contraband of war, she would have been 
lawful prize of war, and no action could have .been maintained 
for taking or sinking her voluntarily ; consequently, no action 
could lie for sinking her, through negligence. Thus the ques- 
tion of prize or no prize, springs out of the transaction, in 
whatever light it be viewed. " If," says Mr. Justice Story ^ in 
the case already cited, " a question of prize be necessarily in 
volved in the foundation of an action, whether it be a principle 
or an incident, I shall be glad to learn how the common law 
can draw it ad aliud cxamen than the prize jurisdiction." The 
Ensriish cases on this subject are all collected, and the doctrine 
which they contain, so fully and learnedly examined by his 
honor, the chancellor, in the opinion delivered by him in the case 
of Novion V. Hallettf in the Court of Errors, that it would be 
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ty *)f that opinion. 

The argument, thus far, has proceeded on the ground that 
the Mary was only pursued and stopped, but not taken. It 
remains to show, that she was, in eflFect, captured. The Mary 
had hove to, and submitted, as much as if, being an enemy, 
she had struck her colors. She was under the ^control of the 
defendant, and it is for an injury received while within his 
power, that this action is brought. It was equivalent to an 
actual or hostile capture. In the case of The Rebeckah, (1 
RoL 227. 233.) Sir WiUiam Scott says, " the first question 
that will occur, applies to the time of the capture, whether 
that is to be dated from the actual taking of possession, or 
the previous striking of the colors; and I think, that the 
striking of the colors is to be deemed the real deditio" Here, 
then, the heaving to was equivalent to the striking of colors, 
and was such a capture as gave jurisdiction to the Court of 
Admiralty ; and that court has competent power to afford full 
and adequate relief, not only in regard to the property of all 
persons on board, but for any personal injuries alleged. 

It only remains to show, that the Prize Court of Admiralty 
in England does take cognizance of cases of this kind, and 
that it is competent to afford full and adequate relief In the 
language of Ch. J. Willes, " if there is a remedy in the Admi- 
ralty Court, that is sufficient." 

Where property is taken as prize, and not libelled, or is li- 
belled irregularly, or is lost by the negligence or misconduct of 
the captor, proceedings may be instituted in the admiralty to 
compel him to proceed to adjudication, and in default of which 
he will be decreed to pay the value of the property, and all 
damages. {The Betsey y 1 Rob. 93. The Corier Maritimo, 
1 Rob. 287. The Htddah, 3 Rob. 335. The Karason, 5 Rob. 
291. The William, 6 Rob. 316. The Susannah, 6 Rob. 48. 
The Der Mohr, 3 Rob. 129. 4 Rob. 314. The Lucy, 3 Rob. 
208. The William, 4 Rob. 214.) These cases point out the 
remedy that should have been pursued, in this case, by the 
plaintiff, if the injury of which he complains, really existed. 

This court cannot afford him relief, without assuming a ju- 
risdiction that does not belong to it. 

Spencer, Ch. J. The verdict of the jury was for the plain- 
tiff; and agreeably to an intimation from the judge, that if they 
found for the plaintiff, they should state the grounds of their 
verdict, they added, that the disaster was the result of gross neg- 
ligence in the defendant. Among the *points taken, on the 
motion for a new trial, it has been strenuously urged by the de- 
fendant's counsel, that the action should have been case, and 
not trespass. This point is open to the defendant, because in 
the progress of the trial, a motion was made for a nonsuit, 
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after the plaintiff had gone through with his evidence, on that 
ground. 

We must consider, after the finding of the jury, tliat the in- 
jury done, by running down the plaintiff's vessel, was not de- 
signed, or intentional ; but that it proceeded from the defend- 
ant's negligence, as captain and commanding officer of the 
Atalanta, We are bound, also, to consider the negligence as 
a personal one, imputable to the acts and omissions of the 
defendant; and that these acts and omissions were gross 
and palpable. 

That the force by which the plaintiffs vessel was destroyed, 
was the immediate cause of her destruction, proceeding from 
the collision, cannot be doubted ; and then the question arises, 
whether, if such an act, producing the injury immediately and 
directly, be the result of negligence, and not of a wilful in- 
tention, the action ought to be trespass or case. In the case 
of Lcame v. Bray, (3 East, 593.) all the authorities and pre- 
ceding cases bearing on this question, were reviewed. That 
was trespass, charging the defendant with having drove and 
struck a single horse chaise which the defendant was driving 
along the highway, with such great force and violence upon 
and against the plaintiffs curricle, which his servant was driv- 
ing, that by means thereof, the servant was thrown out, and 
the horses ran away with the curricle ; and the plaintiff, to pre- 
serve his life, jumped and fell from the same, and fractured his 
collar bone. It appeared in evidence, that the accident hap- 
pened in a dark night, owing to the defendant's driving his 
carriage on the wrong side of the road, the parties not being 
able to see each other, and that if the defendant had kept the 
right side of the road, there was ample room for the carriages 
to pass without injury ; but it did not appear that blame was 
imputable to the defendant in any other respect ; and on an 
objection, that the injury happened from negligence, and was 
not wilful, and that the proper action was case, and not trespass 
vi €i armis, *the plaintiff was nonsuited. After argument, the 
nonsuit was set aside by the unanimous opinion of the court. 
Lord EUcnborough said, the true criterion seemed to be, accord- 
ing to what Lord Ch. J. De Grey said, in Scott v. Shcpardy 
(3 mis, 411. S. C. 2BL Rep, 892.) whether the plaintiff re- 
ceived an injury by force from the defendant ; that if the in- 
jurious act be the immediate result of the force originally ap- 
plied by the defendant, and the plaintiff be injured by it, it is 
the subject of an action of trespass vi et armis, by all the cases 
both ancient and modern: that it was immaterial, whether 
the injury be wilful or not ; and speaking of the case of Ogle 
V. Barnes, (8 Term Rep, 128.) he approved of tlie decision, 
though there were words which implied force by the act of 
another ; but it did not appear that it must have been the per- 
sonal act of the defendants, it not being alleged that they were 
on board the ship at the time ; and he observed, he was not 
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aware of any case of that sort, where the party himself sued, Albany, 
having been on board, this question had been raised. Mr. Jus- ,^]J°lIf^i^^ 
tice LawrtncCy who gave an opinion in Ogle v. Barnes, ob- Percival 
served, that he did not mean to say, that the distinction turned 
on the wilfulness of the act, and he so understood Mr. Justice 
Grose ; that what he principally relied on there, was, that it did 
not appear that the mischief happened from the personal acts 
of the defendant. That the defendant negligently did such 
an act, might be sustained by showing that it was done by his 
servant in his employ, in the absence of the master. Grose, 
J., expressed himself very decidedly ; he observed, that in look- 
ing into all the cases from the year-book in the 21 IL Vll. 
down to the latest decision on the subject, ho found the princi- 
ple to be, that if the injury be done by the act of the party 
himself at the time, or he be the immediate cause of it, though 
it happen accidentally, or by misfortune, yet he is answerable 
in trespass. Le Blanc, J., is equally explicit. He says, " In 
all the books, the invariable principle to be collected is, that 
where the injury is immediate on the act done, there trespass 
lies ; but where it is not immediate on the act done, but conse- 
quential, then the remedy is in case." He illustrates the dis- 
tmction by the case of a log thrown in the *highway. If, at [* 286*1 
the time of its being thrown, it hit any person, it is trespass ; 
but if, after it be thrown, any person receive an injury by fall- 
ing over it, it is case. He observed, that it was chiefly in ac- 
tions for running down vessels at sea, that difl[iculties may oc- 
cur, because the force which occasioned the injury is not so 
immediate from the act of the person steering. The immedi- 
ate agents of the force, (he said) are the winds and waves, and 
the personal act of the party rather consists in putting the ves- 
sel in the way to be so acted upon ; and whether that may 
make any difference in that case, he would not then take upon 
himself to determine. I do not consider it necessary to review 
the antecedent cases. They all support the distinction taken 
by the judges in Leame v. Bray, I will merelv refer to some of 
them. (6 Term Rep. 128. ^ Term Rep. 191. Hob, 134. I 
Sir. 596. 5 Term Hep. 649. 1 Str. 636.) It was strongly in- 
sisted, that Leame v. Brai/ was overruled by Nicholson and 
another v. Mjunsey ^ Si/mes, (15 East, 333.) but that is a 
mistake. That was a case against the captain and first lieu- 
tenant of a sloop of war, for negligently conducting the ship, 
so that, through mere negligence, bad management, and want 
of care, she with great force, ran foul of and struck the plain- 
tiflTs ship, by reason whereof, it was sunk and lost. The 
cause was referred, and the arbitrator reported, that at the time 
the mischief happened, Symcs, the lieutenant, was the com- 
manding officer of the watch, and was upon deck and directing 
the steering and navigating the sloop of war ; that Mounsey was 
not on deck, nor was he called upon by his duty to be so ; that 
he had not the appointment of the officers ; but he, as well as 
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tney, were appointed by the commissioners of the admiralty 
The arbitrator awarded for the plaintiff 4,500 pounds, damages, 
against both the defendants. The case underwent a full dis- 
cussion upon the question, whether Mounsey was liable at all; 
and the court held him not liable, on the ground, that he was 
a servant of his majesty, stationed on board that ship, to do 
his duty there, together with others, appointed and stationed 
there by the same authority, each having their several duties 
to perform, and that there was no personal interference of the 
captain with the act of the lieutensint, *by which the damage 
was occasioned, and that he ought not to be liable for the act 
of another, whom he did not appoint or employ ; and the 
award was set aside as regarded Mounsey ; but judgment was 
given against the lieutenant. The case does not detail the evi- 
dence, nor was there a word said about the form of the action ; 
but it does not admit of a doubt that had Mounsey, the cap- 
tain, been on deck, in the discharge of his duty, when the ac- 
cident happened, that he would have been made responsible ; 
for Symesy who was the acting officer, and directed the steering 
and navigating the sloop of war, was held answerable, without 
question or doubt. The case of Stort v. Clements, {Peake's 
N. P. 107.) was decided on the same principle, as was also the 
case of Boucher v. Naidstrom, (1 Term Rep. 569.) The case 
of Covel V. Laming y (1 Camp. N. P. Rep, 497.) which was 
subsequent to the case of Leame v. Bray, was an action of 
trespass for running the defendant's ship against the plaintifi^s. 
It appeared, that when the accident happened, the defendant 
stood at the helm, and that he wished to steer clear of the 
plaintiff, and if he was to blame, it was through ignorance and 
unskilfulness. On the objection that trespass would not lie, 
Lord ElJenborough confirmed the doctrine he had delivered in 
Leame v. Bray, and said, it made no difference that the parties 
were sailing on ship-board. The defendant was at the helm, 
and guided the motions of his vessel. The winds and the 
waves were only instrumental in carrying her along in the di- 
rection which he communicated ; the force, therefore, proceeded 
from him, and the injury the plaintiff sustained was the imme- 
diate effect of that force ; and the plaintiff had a verdict. 

The Court of Common Pleas have, undoubtedly, questioned 
the correctness of the decision in Leame v. Bray, though they 
have not overruled it. In Rogers v. Imbleton, (5 Bos. fy Pull. 
1 17.) the deolaration was, that the defendant drove his cart 
against the plaintiffs horse, with force and violence, whereby 
.le was hurt and bruised, by and through the mere negligence, 
inattention, and want of proper care, of the defendant The 
declaration was demurred to, on the ground that it ought to 
have been trespass. The court intimated a clear opinion, thet 
as the injury was alleged to have arisen *from mere neg.igcflce, 
inattention, and want of care, the demurrer could not be sus- 
tained. Ch. J. Mansfield said, that it was not to be considered, 
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that the case of Leanie v. Bray was overturned by that decision ] 
but, he said, it might, on a proper case, be proper that that de- 
cision should be re-considered. In Huggeit v. Montgomery, 
(5 Bos. fy PulL 446.) the action was trespass for driving a cer- 
tain ship or vessel, whereof the defendant was commander, to 
and upon and over a certain boat of the plaintiiTs, and sinking 
her. It appeared, the defendant was master and owner of 
the vessel committing the injury, but though on board at the 
time, did not give the order which caflsed the accident ; but 
the pilot did. The jury were of opinion, that the accident 
arose from negUgence, and gave a verdict for the plaintiff. 
The court were of opinion that trespass could not be maintain- 
ed asainst the defendant, and said, the case differed from Leame 
V. Sray, intimating, at the same time, doubts as to the au- 
thority of that case. In Turner and others v. HaioJcins and 
others, (1 Bos, fy PulL 472.) the plaintiff declared in case, for 
sinking his boat, and alleged the injury to have happened by 
the defendants not slackening the rope or line by which his 
boat was drawn, and then stated that the plaintifFs boat was 
driven and forced across the stream, and sunk. There was a 
verdict for the plaintiffs ; and on a writ of error to the ex- 
chequer chamber, the error assigned was, that the act com- 
plained of was a trespass vi et armis. Eyre, Ch. J., said, that 
when the objection is taken after verdict, the point ought to be 
very clearly made out. That it was clear that the cause of ac- 
tion was a nonfeasance, in not slackening the rope, and that 
it was fair to infer, that it was not intended to charge the 
defendants with wilfully driving their boat against that of the 
plaintiffs, and that all the circumstances were referable to the 
nonfeasance, which made it a complete action on the case, 
and the judgment was affirmed. In Blinn v. Campbell, (14 
Johns. Rep. 432.) the plaintiff sued in an action on the case, and 
it appeared that the defendant, being a trooper, had wounded the 
plaintifTs leg, by neghgently firing a pistol. We held, that if 
the injury is attributable to negligence, though it were imme- 
diate, the party injured has his election, either to treat the neg- 
ligence of the defendant as the cause of action, and declare in 
case, *or to consider the act itself as the injury, and to declare 
in trespass. The rule is laid down in the same manner in 
1 Chitty PL 127. and is warranted by the cases he cites. 

I am perfectly satisfied, from a review of the cases, that if 
the defendant is liable at all, this action is appropriate, and 
that it ought to have been trespass rather than case, as the injury 
was immediate, and from gross negligence. 

2. It has been objected, that the answers of Parker and 
Dodd to the thirteenth interrogatory, ought not to have been 
read to the jury. These answers relate to the value of the 
vessel and cargo, and the interrogatory is the general one. It 
has been contended, that under that interrogatory, nothing 
can be answered, but what has been before specifically inquired 
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into. This has not been shown to be the practice in courts 
proceeding according to the civil law. .1 perceive no abuse 
likely to follow from allowing the witnesses to state every ma- 
terial fact under that interrogatory, not before drawn forth by 
the special interrogatories, and such, undoubtedly, was the 
object and end of the general interrogatory. It certainly was 
not intended to have the witnesses repeat what they had before 
said ; that would be icUe and unnecessary. As the facts stated 
by the witnesses are pertinent, I am of opinion, that they were 
properly allowed to be read to the jury. 

3. It has been insisted, that the verdict was contrary to evi- 
dence. This has opened a wide range of inquiry, and I 
have carefully and attentively read and considered the testi- 
mony stated in the case. Very much depends on the credi- 
bility of the witnesses ; and it became a very important part 
of the inquiry, whether the accident was attributable to design 
or negligence on the part of the defendant, or whether it was 
involuntary and inevitable. It was distinctly placed before 
the jury, that if it was the result of design or negligence, that 
then the defendant was answerable for the consequences ; but 
if it was involuntary and inevitable, then he was not answer- 
able, and a verdict ought to be found in his favor. It was a 
most material fact, in this view of the case, whether the night 
was so dark, that those on board the Atalanta, either with the 
naked eye, or with night glasses, could see the Mary^ or not, 
when she was at a considerable *distance from the Aialanta^ 
If she could be seen at a reasonable distance, say half, or a 
quarter of a mile, then the conclusion seems inevitable from all 
the testimony, that the collision might have been avoided. If 
Ephraim Howard, the mate of the Mary, is to be believed, the 
night was not so dark but that the Mary might have been seen 
so far distant as to have been avoided ; and it appears from the 
evidence of Captain PecheU, that he saw the operations of the 
Mary from the Cleopatra, at half past nine, and when the ves- 
sels closed. This last ship was at a much greater distance 
from the Mary than the Aialanta ; and it appears, that the 
Atalanta came up with the Mary, a little after eight o'clock, 
when muskets and a carronade were fired at the Mary. Cap- 
tains Coffin and Collins, after being informed of the manoeu- 
vres of the vessels, agree in saying, that if the Atalanta had 
starboarded her helm, she would, in a length and a half, hav^ 
cleared the Mary, if the latter was right a head ; and they 
concur in the opinion, that the Atalanta must have seen the 
Mary, from the course she steered. It seems to be agreed, on 
all hands, that a chasing vessel is bound to take measures to 
avoid running foul of the chase. All the witnesses concur in 
saying, that it would have been extremely imprudent, as regards 
the safety of the Atalanta, to have intentionally run fou. of 
the Mary, and those acquainted with Captain Mickey, exoner- 
ate him from any suspicion of such intention. The jury have, 
226 



OF THE STATE OF NEW- YORK. 



290 



in effect, acquitted him of any design to run down the Mary. 
They say it was the result of gross negligence. This was a 
matter of feet, and I cannot pretend to means of deciding the 
fact superior to what tlie jury possessed ; and, on such a ques- 
tion I am free to acknowledge, that an honest, capable, and 
upright jury are the most competent to come to a correct con- 
clusion. I cannot, therefore, say, that the verdict is against 
evidence. 

4. An exception has been taken to the admission of JE. How- 
ardy the mate of the Mary, ts a witness, on the ground that 
if the plaintiff recovers, it is equivalent to the performance of 
the voyage, and the insuring of freight ; and that he will then 
be entitled to be paid his wages. It has been conceded, that 
in the case of capture and condemnation, though the owner 
recovers the amount of freight against the ^insurers, the mar- 
iners are not entitled to wages. There has beeni no decision, 
of which we are apprised, upon the present point. From anal- 
ogy to the admitted principle, that a recovery from the insurer 
does not give the mariner a right to recover wages, there 
would seem to be no objection to Howard^ on the score of in- 
terest ; and I conclude that he was a competent witness. 

5. Although the defendant's counsel excepted to the opin- 
ion of the judge, at the circuit, excluding copies of the pro- 
ceedings instituted by the plaintiff, against the defendant, in 
the High Court of Admiralty of Great Britain to recover dam- 
ages for the injury which is the basis of this action ; and also 
for excluding certain affidavits, with exhibits annexed, taken 
in the admiralty case, it has not, as I understand, been made 
a distinct ground of argument, that these proceedings were en- 
titled to be admitted. The pendency of another suit for the 
same matter could, at most, only be pleaded in abatement. 
It is not pretended that any decision was ever made in the ad- 
miralty ; nor that any witnesses examined in that suit are dead, 
or in a situation not to be re-examined. Under these circum- 
stances, those proceedings were properly excluded. 

6. It has been strongly insisted, that this court has not 
jurisdiction of the cause ; that it is a case of admiralty, not of 
common taw cognizance. 

The case of Novion v. Hallett, (16 Johns, Rep, 327.) de- 
cided in the Court for the Correction of Errors, and the learned 
and elaborate opinion deUvered by Chancellor Kent, settles, 
incontrovertibly, that if the original taking was as prize, the 
Court of Admiralty has exclusive jurisdiction of the case ; that 
the jurisdiction is not affected by the fact that the capture 
was illegal, or violent, or unjust ; that where the admiralty juris- 
diction has once attached, by means of such taking as prize, it 
never can be devested by any matter subsequent, so as to give 
a court of common law jurisdiction over the case, as a tort or 
trespass ; and that the admiralty having jurisdiction of the prin- 
cipal subject, thereby acquires jurisdiction of all the incidents. 
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That court did not profess to decide in what cases courts of 
common law have jurisdiction of marine torts ; the case itself 
PcRcivAL did not require *an examination of that question, and no opinion 
was pronounced upon it. 

Dr. Brown, in discussing the powers and jurisdiction of the 
admiralty, (2 BrowrCs Civil and Ad. Law, 111.) observes, 
that collisions, or ships running foul of one another, by which 
one or both are sunk or battered, afford cases of the most fre^ 
quent occurrence ; and he says, that for this damage, if done 
at sea, remedy may be had in the admiralty. He then comes 
to consider whether, for such injuries, courts of common law 
have a concurrent jurisdiction. This, he says, may have 
been doubted, but he thinks it clearly settled, in practice, 
that they have jurisdiction where the proceeding is not in rem, 
but merely for damages. He says, Sir Leoline Jenkins con- 
sidered the bringing an action of trover y for a tort on the high 
seas, as an invasion of the authority of the admiralty. Sir L, 
Jenkins shows the superior facility and convenience of a suit 
in the admiralty, where the whole subject matter can be inves- 
tigated and adjudicated in a single suit, whereas, at law, many 
might be necessary. 

It is well known to those conversant with admiralty pro- 
ceedings, that the court is two-fold : an instance court, which 
takes cognizance of contracts made, and injuries committed on 
the high seas ; and the prize court, which has jurisdiction over 
prizes taken in time of war. The commissions to hold these 
courts are distinct, though usually given to one person. The 
instance court is governed by the civil law, the laws of Oleron, 
and the customs of the admiralty modified by statute. The 
prize court is to hear and determine according to the course 
of the admiralty, and the law of nations ; (2 Srotmi^s Civil Sf 
Adm, Law, 29.) and it cannot be doubted, that when we find 
it asserted in the books, that for a marine tort merely, redress 
can be sought in the admiralty, it is always meant in the instance 
court. 

It is not to be denied, that the defendant, as the commander 
of a vessel of war belonging to his Britannic majesty, had a 
right, war then existing between England and France, of visit- 
ing and searching neutral merchant ships upon the high seas. 
This, by the laws of nations, is an incontestable right of the 
lawfully commissioned cruisers of a belligerent *nation. A 
mere attempt, on the part of the neutral merchant vessel, to 
escape before any possession is taken by the cruiser, is not un- 
lawful, nor does it draw after it the consequences of a condem- 
nation. {Chitti/s Laws of Nations, 192. 194, 195.) In the 
present case, therefore, the pursuit of the Mary by the Atalan- 
ta, for the purpose of a search, was a lawful act. But it has 
been insisted, that the defendant, and those on board the cruis- 
ing ships, believed the Mary to be a French vessel ; that she 
was pursued as such, with intention to capture her as prize of 
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war ; and although it turned out that she was not a French, 
vessel, but an American, and a neutral, yet the acts of the de- 
fendant were done with intention to capture her, and that, 
therefore, the question is one of prize or no prize, and of admi- 
ralty jurisdiction. I cannot assent to this conclusion. The 
intention to capture the Mary, as a prize, depended altogether 
on the supposition, that she was a French vessel. It did not 
exist, if she was, in fact, an American vessel. It was, there- 
fore, a conditional intention, depending on the event. As the 
p.haracter of the Mary, during the chase, was uncertain, the 
defendant was bound to conduct himself in such a manner, that 
his acts should be justified by the event. The intention, in a 
given event, to make her a prize, did not constitute the actual 
pursuit of a prize. There is nothing in the whole course of the 
transaction to show that, in point of fact, the defendant treated 
the Mary as a prize, or that when her national character was 
discovered, he would have detained her as prize, or for any vio- 
lation of neutrality. I cannot, therefore, consider the injury 
received by the Mary, in any other light, than as a marine 
trespass. 

The cases of Le CaiLx v. Eden, {Dou^. 526.) lAndo v. 
Rodtiey, {Doug. 591. note 1.) Smart v. fFolff, (3 Term Rep. 
323.) and many other cases which might be cited, recognize 
the principle, that for seizing, stopping, and taking a ship on 
the high seas, not as prize, an action lies at the common law ; 
that a thing being done on the high seas, does not exclude the 
jurisdiction of the common law ; but that for taking as prize, 
no action will lie at the common law, and that the nature of the 
question did not exclude the locality of the fact. A marine 
trespass, *free from the circumstance, that the vessel was taken 
as prize, is cognizable, concurrently, in the courts of common 
law, and in the instance court of the admiralty. The latter 
court has no more jurisdiction of the question of prize or no 
prize, than a court of common law. It has been supposed, 
that the defendant's conduct can only be inquired into in the 
admiralty, as it may involve questions of state, the discussion 
and decision of which may compromit the peace of the nation. 
Those are considerations to which this court cannot listen, if 
they have jurisdiction of the cause. We are not at liberty to 
assume or decline jurisdiction, upon speculative grounds, or for 
reasons of public policy. 

It has been thrown out, that for aught we know, British 
cruisers, at the time this injury was committed, having a right 
to overhaul neutrals, to search for contraband goods, and to 
carry them in for adjudication, may, also, have had instructions, 
in case of any attempt on the part of neutrals to escape, to run 
them down ; and that therefore the trespass, in this case, may 
have been committed m the exercise of a belligerent right, and, 
consequently, a court of common law has not jurisdiction. 
The &ct8 show that the Mdry had submitted, and was in the act 
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of coming under the Atalanta\ stern, when the injury took 
{)lace. The pursuit then was over, and it cannot be tolerated, 
nor will the court infer, that the running foul of the Mary was 
in obedience to any orders given by the commissioners of the 
admiralty. I again say, that I perceive nothing in the case 
giving rise to the question of prize or no prize — nothing in- 
volving the laws of nations, or theyu* belli. I perceive nothing 
but a maritime tort ; and, until instructed to the contrary, of 
such torts, whether committed by a belligerent cruiser upon a 
neutral, under such circumstances, or by a merchant ship, I 
cannot but think we have jurisdiction. I am therefore of opin- 
*on, that the motion for a new trial ought to be denied. 

Yates, J., and Wood worth, J,, concurred. 

Van Ness, J., and Platt, J., were of opinion that the verdict 
ought to be set aside, and a new trial granted. 

Motion denied. 
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THIS was an action of ejectment, commenced in May, 1818, 
to recover part of lot No. 40, in the town of Ulysses, and was 
tried at the Tompkins circuit, in June, 1819, before Mr. Jus- 
tice Woodworth, The plaintiff gave in evidence, (1.) a patent 
to Alexander Kidd, a soldier, for lot No. 40, in the township 
of Ulysses, dated July 8, 1790. (2.) A deed from Alexander 
Kidd to Isaac Bogart, dated the 12th of January, 1788, as fol- 
lows: *'Know all men by these presents, that I, Alexander 
Kidd, of tlie county of Albany, for the consideration of nine 
pounds, have granted, bargained, sold, assigned and set over 
unto Isaac Bogart, of the city of Albany, the bounty or gratuity 
of lands given and granted unto me, the said Alexander Kidd, 
by any resolution of the congress of the United States, and by 
any resolutions or laws of this stsxte, for my services as a private 
in the troops of this state, in the service of the United States 
in the regiment commanded by, Colonel Gose Van Schaick ; 
and do empower Henry I. Bogart and John Bogart, or either 
of them, my true and lawful attorneys and attorney, for me and 
in my name, to grant, bargain and convey the same to the said 
Isaac Bogart, his heirs and assigns, in case the same shall be 
deemed necessary, upon the grants having passed the seal of 
this state, for the lands aforesaid. Witness my hand and seal," 
&c. " Witness, John BushJ^ This deed was proved on the 
30th of September, 1790, before Jeremiah Lansing, a master in 
chancery ; and again, on the 27th of April, 1818, before 
Bowen Whiting, master in chancery, when the witness who 
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was present to make the proof was identified by a witness albany. 
known to the master : the deed was also proved, *by the same -^"fi^st, 1820. 
subscribing witness, before Elijah MiUeVy first judge of the ^""jI^^^^^T^ 
county of Cayuga^ on the 5th of May, 1818, and recorded in 
the office of the clerk of that county on the 6th of Mayy 1818. 
(3.) A deed fi"om Isaac Bogart for the same lot to Theodosius veyed iiU same 
Fowler, dated July 2, 1791, registered 30th of April, 1795, as 6^/.^**"/!^^ 
noted on the copy produced, and recorded February 28th, and assipu 
1818. f4.) A deed from Theodosius Fowler to miliam Hen- ^^ t^/'oih o( 
dersorij tne lessor of the plaintiff, for the same lot, dated Octo- February,\eoz, 
her 4, 1792 ; recorded August 14, 1818. (5.) A release in fee to^^^^'icAn 
from Alexander Kidd, by his attorney Henry l. Bogart to Isaac h>« name, cxe- 
Bogart, for the lot in question, dated 9th of February, 1802; To''^!' fn'%] 
acknowledged 10th of August, 1808, but not recorded. Isaac pursuauito the 
Bogart died in September, 1818. CSTn STlS; 

The defendant gave in evidence, (1.) a deed from Alexander deed: Held, 
Kidd to Lemuel Cobb, dated February 25, 1792, for the lot in fl^',;, k, ^^b 
question, as follows : " Know all men by these presents, that 1, conveyed a lift* 
Alexander Kidd, of the county of Morris, in the state of New- and *ihat**"i" 
Jersey, for the consideration of the sum of ten pounds, current havin«^ con 
lawful money of New-Jersey aforesaid, do give, grant, bargain, be^% ihe exe- 
sell, aliene, release, enfeoff, convey and confirm unto Samuel c"^'j>n ?f i*>« 
Cobb, of the same place, and to his heirs and assigns for ever, 5L^*^ii^hS"rc^ 
all my bounty lands, viz. five hundred acres due to me from the vereionanr in- 
state of New 'York, and one hundred acres due from the Uni- ^a *jidi mt* 
ted States ; also, all my right and title, interest, claim and de- <^*»ascr, yy^o^ 
mand to the warrants and rights to land for my services in the "cis^of ih^ 
troops raised in the said state of New -York, in Colonel Gose ffai estate b h« 
Van Schaick^ 8 regiment, together with all and singular the prof- Th^'Iwth of 5! 
its, privileges and appurtenances to the said lands, warrants ^n,^''^?']? /**** 
and premises belonging: to have and to hold unto the said sort in eject- 
Samuel Cobb, his heirs and assigns, all the above granted and JlyJ^'g^^'"! JJ 
bargained land and premises, with the appurtenances to the before the trial 
same. In witness whereof," &c. " Sealed and delivered Jjj"^ ^**®dI*^*"Ja* 
in presence of Thomas Van Winkle — Peter Van fVinkle" though he can- 
This deed was proved on the 12th of March, 1795, before John ^^J.^^^^™ ^^^ 
Ray, a master in chancery, by Peter Van Winkle ; and before of possession. i« 
David Hyde, a master in chancery, on the 12th of June, 1813, ^"j^l^'io**^!'*^ 
by Thomas Van Winkle ; and recorded in the office of the clerk enable him lo 
of the county of Cayuga, June 12th, 1813, with the soldier's ^^'J^^'' ^. J*,^^ 
♦discharge, dated 8th June 1783, under the hand of the com- r # ^97 ] 
mander in chief of the army of the United States, (2.) A deed but with a per- 
from Samuel Cobb to Moses Davenport, the defendant, for 200 iC^t'lZpii 
acres of the same lot, being the premises in question, dated session. 
January 31, 1815, for the consideration of 1000 dollars; re- 
corded 16th February, 1815. (3.) A release from the widow 
of ^. Kidd to the defendant, of her right of dower, dated 14th 
February, 1816. 

The defendant then called on the plaintiff to show that the 
deed from Kidd to Bogart was deposited, previous to May 1 , 
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1795, with the clerk of the county of Albany, in pursuance of 
the provisions of the " act for registering deeds and convey- 
ances, relating to the military bounty lands," passed Jamiary 8, 
1794, and the act to amend the same, passed March 27, 1794. 
The counsel for the plaintiff contended, that the exemplifications 
of the record and proofs thereof, produced and read in evi- 
dence, were sufficient proof of that fact ; and the question was 
reserved by the judge. 

Cornelius Davenport y the father of the defendant, died about 
two years before the trial ; and his widow, who was produced 
as a witness, testified, that more than 22 years before, her hus- 
band made a contract with Nathaniel Williams, in New- Jersey, 
for lots No. 33 and 40, at 2 dollars per acre, and paid him 500 
dollars, and took a bond for a deed ; that he entered on the 
lot 22 years ago, and continued in possession, holding under 
this contract, and paying taxes, until his death. The bond 
was not produced. The witness said that she had seen it and 
heard it read, and had made search and inquiry after it, but 
could not find it. The plaintiff's counsel objected to the pafol 
evidence of the contents of the bond ; but the judge admitted 
it, subject to all exceptions ; and he ruled that it was not neces- 
sary for the defendant to show any written evidence of the color 
or claim of title, under which he took possession ; but that 
showing an actual occupation, for twenty years, claiming title, 
was sufficient to constitute an adverse possession. Another 
witness testified, that C. Davenport was in possession of lot 
No. 40, above twenty-two years before the trial, and claimed 
it to be his property, saying that he had purchased it of a per- 
son in New-Jersey ; and that C D, built a house and *barn on 
the lot, and his son, the defendant, made improvements from 
year to year. 

A witness for the plaintiff testified that before the defendant 
purchased of Cobb, he had taken a lea^e, for a number of years, 
of Cobb, and that he held under that lease when he made the 
purchase, and that he paid the rent to Cobb. That he knew 
of Bogart^s title or claim, and would not purchase, until he had 
ascertained who had the title, and that C. Davenport often told 
the witness the same. That the defendant married in 1801 or 
1802. That about 10 or 12 years ago, the defendant, who was 
then in actual possession of the premises, employed the wit- 
ness to inquire for Theodosius Fowler, who derived title from 
Bogart, and was the owner of the lot. The counsel for the 
defendant contended that it was solely for the jury to decide, 
whether on this evidence, the plaintiff's right was not barred 
by an adverse possession. The judge directed the jury to find 
a verdict for the plaintiff, subject to the opinion of the court, 
on all the points arising in the case : and the jury found a ver- 
dict for the plaintiff accordingly. 

The cause was argued by Oakley, (attorney general,) and 
232 



OF THE STATE OF NEW-YORK. 



298 



Jf. A. Duer, for the plaintiff, and by Collier; for the defendant ; 
but the reporter did not hear the arguments. 

For the plaintiff, the following points were stated : — I. That 
there was not evidence of an adverse possession, sufficient to 
bar the plaintiff. (I Johns. Rep, 156. 2 Johns, Rep, 230. 
9 Johns, Rep, 167. 174. 10 Johns, Rep. 475.) 

2. That the proof as to the deposit of the deed from KiJd 
to Bogarty before the 1st of May, 1795, pursuant to the act, (1 
N. JR. L. 209. 211, 212. 217.) was sufficient. 

3. That the deed from Kidd to Bogart passed the whole 
estate of Kidd^ and the patent which was subsequently issued 
to him enured to the benefit of the grantee, Bogart, (16 Johns, 
Rep. 495. 505.) as by the act to carry into execution the con- 
current resolutions of the legislature, (Sess. 13. ch. 59. s. 5.) the 
land became vested in the soldier, on the 27th o( March, 1783. 

4. Admitting even that Bogart did not, by the deed from 
Kidd to him, acquire an estate in fee; yet the subsequent 
♦deed executed by the attorney of Kidd, pursuant to the power 
contained in the first deed, enured to the benefit of Bogart, so 
as to vest in him the whole estate. (3 Johns. Ch. Rep. 550. 
4 Cruis. Dig. tit. 32. ch. 16. s, 62, 63, 64, 65. 1 Johns. Cases, 
81. 90. 2 Johns. Rep. 510. 13 Johns. Rep. 316. 2 Burr. 
704. Doe V. Whitehead, 1 Saund. 261. note 3.) 

Spencer, Ch. J., delivered the opinion of the court. The 
lessor deduced a title to the premises in question under Alex- 
ander Kidd, a soldier, to whom the lot in controversy was 
granted, by virtue of a deed from Kidd to Isaac Bogart, dated 
the 12th of January, 1788, and sundry mesne conveyances 
down to the lessor. 

The defendant deduced a title from Kidd to Samuel Cobb, by 
a deed, dated the 25th of February, 1792, for the same lot ; and 
by a deed from Cobb to the defendant, for 200 acres of the lot, 
being the premises in question, dated the 31st of January, 
1815. 

It has not been pretended that the defendant is concluded, 
by any relation subsisting between him, or Cornelius Davenport, 
his father, and the lessor, or those under whom he claims, from 
showing that the plaintiff has no title to recover ; or that the 
defendant, or his grantor, Cobb, has the title to the premises. 

The deed from Kidd to Isaac Bogart conveys only a life es- 
tate. It is a grant, for the consideration of nine pounds, to 
Bogart, of Kidd^s bounty or gratuity lands, under any resolution 
or laws of this state, for his services as a private in the troops 
of this state, in the service of the United States, in the regiment 
commanded by Colonel Gose Van Schaick, without any words 
of inheritance or perpetuity. It constitutes Henry I. Bogart 
and John Bogart, or either of them, his true and lawful at 
torneys and attorney, for him and in his name, to grant, bargain 
and convey the same (his bounty lands) to the said Isaac Bo- 
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gart, his heirs and assigns, in case the same should be deemed 
necessary upon the grants having passed the seal of this state 
for the lands aforesaid. 

The power thus given was executed by a deed from Henry 
L Bogart to Isaac Bogart, for the lot in question, by a *release^ 
dated the 9th o[ February y 1802, which was acknowledged the 
10th of August, 1808, but has not been recorded. It is to be 
observed, that the deed from Kidd to Isaac Bogart has been 
deposited pursuant to the act of the 8th oi Jantiary, 1794, but 
has not been recorded. There is no evidence tending to show 
that Cobb had any notice of the deed from Kidd to Isaac Bo- 
gart, when he purchased and took his deed. This action was 
commenced in May, 1818, and Isaac Bogart ^aqA in September 
of that year. 

The question then arises, whether, since the death of Isaac 
Bogart, the lessor, or Cobb, and those claiming under him, have 
the legal title to the premises ? This depends on the power 
contained in Kidd^s deed to Bogart. It has been insisted, on 
behalf of the plaintiff, that the power, in this case, is coupled 
with an interest, and was irrevocable, so that IRdd had no 
interest left in him to convey. On the part of the defendant 
it has been urged, that the power being to strangers who 
had no interest in the land, notwithstanding it was contained 
in the deed to the person in whose behalf it was to be executed , 
it was a naked power collateral to the land. The question, 
as to powers, arose, and was finally decided in the Court of 
Errors, in the case of Bergen and another v. Bennet, (1 Gaines's 
Cases in Error, 1.) Mr. Justice Kent delivered the opinion of 
the court. He observed, that "a power* simply collateral and 
without interest, or a naked power, is where to a mere stranger 
authority is given of disposing of an interest in which he had 
not before, nor hath by the instrument creating the power, any 
estate whatsoever. But when power is given to a person who 
derives under the instrument creating the power, or otherwise^ 
a present or future interest in the land, it is then a power, re 
lating to the land." " The former power," he says, " is re 
vocable by the grantor, at his pleasure, in his life-time, and is 
absolutely revoked by his death ; and the grantee of such a 
naked power, having no interest connected with the power, hfis, 
of course, no interest affected by the revocation." In Hargrave 
fy Butler*s note, 298, to book 3d, of the first part of Cokeys 
Institutes, it is said, that those powers which are given to mere 
strangers, that is, to persons who were not owners of the land, 
at the execution of the ^instrument creating the poWer, and 
who do not take under it, either a present or future estate or 
interest in the land, are said to be collateral to the land ; those 
which are reserved to the owner of the land, or to a person 
deriving under the instrument creating the power, either a 
present or future estate or interest in the land, are said to be 
relating to the land. These principles are believed to be un 
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deniable propositions, perfectly well settled by adjudications, 
and admitted by every elementary writer on powers. Their 
application to the present case is obvious. Henry 1 Bogart 
and John Bogart ^ who, or either of them, were authorized to 
make the conveyance to Isaac Bogart, were not owners of the 
land, at the execution of the instrument creating the power, 
and did not take under it a present or future estate or interest 
in the lands. They are, therefore, strangers, and, as to them, 
the power is collateral tq the land. I can perceive no differ- 
ence, in point of principle, whether the power is contained in 
the same instrument which gives a life estate to Isaac Bogart, 
or in a distinct instrument. The place where the power is 
found is not the test, but it is, that the same person who takes 
a present, or is to have a future interest in the land, is clothed 
with authority by the owner of the estate, to make a further 
disposition of it. The attorneys in this case had no kind of in- 
terest in the particular estate conveyed, or in the further dis- 
posal of it. All their authority was derived from the deed, and 
the only interest they had was in the execution of the power. 
It was matter of entire indifference to them who had the es- 
tate, and this is the true character of a naked power. Had 
the deed, after giving the life estate, authorized Laac Bogart 
to convey the premises in fee, for his own benefit, in consider- 
ation of the money received, that would have been a power 
coupled with an interest, irrevocable in its nature. But that 
is not the case. Although Isaac Bogart had an interest in 
having the power executed, H, Sf J. Bogart are strangers ; and 
the interest that Laac had in the power cannot be transferred 
to them, so as to give them an interest coupled with the power. 
As Kidcl conveyed to Cobb, before the execution of the power, 
by the release to Isaac Bogart, the deed to Cobb revoked and 
superseded the *power. This is my view of the case. My 
brethren who agree in the result, consider this as an unexecut- 
ed authority ; that the reversionary interest, after the deed from 
Kid J to Bogart resided in the former ; that nothing restrained 
him from parting with that interest prior to the execution of 
the power by H. fy *J, Bogart, or one of them, and that, there- 
fore, Cobb, being a bona fide purchaser, without notice, took 
the reversionary right of Kidd, and became seised of the legal 
estate, after the termination of Isaac Bogarfs life estate in the 
premises. 

The plaintiff's counsel have pressed upon the court the 
case of Fisher v. Fields, (10 Johns, Rep, 495.) as deciding 
this cause. That case was decided on an appeal from the 
Court of Chancery, on the ground that the assignment to 
Birch passed the equitable interest of the soldier, and amount- 
ed to a declaration of trust ; that after the patent issued, the 
soldier took as a trustee for Birch ; and Fields having after- 
wards purchased of the soldier, with knowledge of the transfer 
to Birchy was a purchaser chargeable with the trust, and was 
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son, ex dera. 
Hendersorif v. 
Davenport, 20 
Johns. Rep. 
637, in error. 



as much bound to execute the trust as the soldier himselt 
The doctrine of that case would prevail, if the cause now 
pending was in a court of equity, and it could be shown, as it 
has not been done in this case, that Cobb had any notice, 
when he purchased, of the conveyance to Isaac Bogart by 
Kidd^ and that the defendant had, also, notice of that convey- 
ance when he purchased. At law, the legal title must prevail; 
but, on the facts in this case, tested by the decision in Fisher 
V. Fields, even in a court of equity, the plaintiff could not 
prevail, without proving notice of the conveyance to Isaac 
Bogart, both to Cobb and the defendant. This suit was 
brought before the termination of the life estate ; and it 
appears by the plaintiff's own showing, not only that his estate 
is ended, but that the defendant has the reversionary interest 
The plaintiff, then, has no title to turn the defendant out of 
possession ; but he has a title to the mesne profits and the 
costs of this suit, and must, therefore, have judgment, to 
enable him to recover them. 

This gives rise to the question of adverse possession ; and 
without going minutely into an examination of the facts, we 
are of the opinion that to render a possession *hostile and 
adverse to the true owner, it must be under color or claim of 
title ;>that, in the present case, it was not satisfactorily shown 
that the possession was adverse, until a lease was taken of 
Cobb, which was within twenty years before the commence- 
ment of this action, and that, consequently, the plaintiff was 
not barred of his entry. There must be a judgment for the 
plaintiff, with a perpetual stay of the writ of pqssession. (cr) 

Wood WORTH, J., dissented, on the ground, that a power 
from Kidd, the soldier, to Isaac Bogart, was coupled with an 
interest. He said, that it was manifest from the words of the 
instrument, that it was intended to convey all the, interest 
Kidd had in the lands ; but as the legal title had not then 
vested, and the transfer could only be of an equity, a power 
was inserted, authorizing Hennj I Bogart to convey to Isaac 
Bogart. The legal operation of this power he considered the 
same as if authority to convey had been given to Isaac Bogart ; 
that it was to every beneficial purpose such a power ; it was 
to be exercised for his benefit, was under his control, and 
came within the spirit of the rule laid down in 1 Caines^s 
Cases in Error, 15. " That when power is given to a person, 
who derives under the instrument creating the power, a present 
or future interest, it is, then, a power coupled with an interest." 
The power, in this case, was well executed, and enured to the 
benefit of the lessor of the plaintiff, who became seised of an 
estate in fee, and was entitled to recover. 

Judgment for the plaintiff, with a perpetual stay of the writ 
of possession. 

END OF AUGUST TERM. 
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Of OCTOBER TERM, 1820,(a) IN THE FORTY-FIFTH TEAR OF OVB 
INDEPENDENCE. 



Bank of the United States og-atW^ Jenkins and olhers. ^'^'['q^'^' 

ONE of the defendants, Thomas Jenkins, was arrested on a Where several 
capias ad respondendum , issued in this cause at the suit of the awstcST^on*'! 
plaintvfTs, in the city of New- York, and Elisha Jenkins and ^'^^^^ ^' 
the other defendant were arrested in the county of Columbia, Se sbit "iTtbi 
and the same person was bail for all the defendants. A p^ajmiff « sev- 
judgment having been entered up against all the defendants, ami airpuMn 
a fieri facias was issued against them, in August term last, sp^^'a* ^«'L 
directed to the sheriff of the city and county of New- York, S;sueV*a'/I"/a 
who returned thereon, that no goods or chattels, lands or JJ^?'"^^,^ ^" ^'|* 
tenements, could be found, &c. A test, ca. sa. was, therefore, ure^"8h*criff of 
♦directed to the sheriff of the county of Oneida, on which [ * 306 ] 
Elisha Jenkins, who happened then to be in that county, was *'\« jounty, in 

- , . ' . i^* •' ' which one of 

arrested and imprisoned. them only was 

arrested, whirh 

Sill now moved, that the test. ca. sa. be set aside, on the u bdha, &c. 
ground, that no fi. fa. had been previously issued into the fgsugg^^a'J^")^"' 
county of Columbia, where Elisha Jenkins was arrested on the «a"^iust the 
mesne process. By the seventh section of the act concerning ^^["^ ^'"Jf ' ^^ 
judgments and executions, {I N. R. L. 500. sess. 36. ch. 50. sheriff of a dif- 
2 Rev. Stat. 363. '^ 4.) it is provided, « that no execution shall ^^^. J^^^'^: 

. j' o ' • • i»i ..III which none 

issue upon any judgment, &c. m any action m which special of the defend- 
boil shall have been filed, against the body of any defendant, reifed"^ wTd one 

of the defend- 

ants, who waa 

(a) By an act of the last aesaion of the legislature, (ch. 216.) the October arrested in an- 

term of this court waa directed to be held at Vtiea, in the county of Oneida, oUicr county 

ioateftd of th« city ofJfew-York. into which no 

^17 
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UTiCA, unless he is already in prison on execution, until an execution 
^^^^!^^^^J^ against the goods and chattels, knds and tenements, of stick 
Bank OP U.S. defendant, shall have been issued on such judgment, to the 

Jerkins prop^r officer of the countjr in which the capias ad respon^ 

dendum in such action was served, and sucn officer shall have 

/^•/«\^ad been retumcd thereon, that no goods or chattels, lands or tenements, 

taken on the ca. could be found whcrcon to levy the whole sum directed to be 

*a., it is irre^- levied by such execution." 

lar, not being •^ 

pursuant to tlie 

£rt*cow/^n*' Talcot, contra, contended, that a Jieri facias having been 
%d^^ar^"^ issued against all the defendants, to the sheriff of the city and 
mc^iofw;^! county of New- York, in which county the capias ad respond- 
se^s. SG. ch. 5o'. dendum had been served on one of the defendants, and such 
ts/J'acl MJ *^x®c"tion returned, it was a sufficient compliance with the 
and the dricnd- tCHUs of the act, SO as to authorizc the issuing of a ca. sa. 
cxccutiotf^way ^g^^'^^t all the defendants. The act speaks of any defendant. 

be discharged 

^rvuo^Jti thi,- Gold, in reply, said, that by the true construction of the 
court has pow- act, thc previous Ji, fa. must be issued to the sheriff of the 
Taw *io*^ relieve ^ounty in which such defendant was arrested ; meaning the 
against all iiie- defendant against whom the ca. sa. is issued. Now, Elisha 
mLia^ina\Sor J^^w/rm* was arrcstcd on the capias ad respondendum in the 
cnininai cases, couiily of Columbia, wherc he resides, and no Ji fa, has ever 
?o%r i"not been issued into that county. 

the proper rem- 

^cu&Im imprisi ^^^ Curiam. This proviso of the statute was intended to 
[ * 307 ] prevent the plaintiff from taking out an execution against *Uie 
oncdonaca.jd. body of a defendant who might have property enough to pay 
SuedTS't'The ^he debt. Though the terms of the act may seem to apply 
party ' should only to a single defendant ; yet it, no doubt, was intended, 
courf on motion ^"^ such is the sound constructiou of the act, to apply also to 
and ' affida-rii, the casc of Several defendants. The presumption is, that the 
or tpurp<^c. pg,.^y resides in the place where he is arrested, and the defend- 
ants, who were arrested in the county of Columbia, may have 
property there enough to satisfy the debt due to the plaintiffs. 
This construction of the act will produce no delay or injury 
to a plaintiff, for he may issue writs of ^. fa. into as many 
counties as he pleases, at the same time ; but all of them must 
be returned, before he can be authorized to issue a writ of ca. 
sa. We are of opinion, that the motion ought to be granted ; 
but as the attorney of the plaintiffs would be liable to an action 
for false imprisonment ; and as there might be some doubt as 
to the meaning of the act, and he may have acted in good 
faith, we think, that we have a right to impose terms on the 
defendant ; we, therefore, grant the motion, on condition that 
he stipulates not to bring an action for false imprisonment. 

The defendant refusing to enter into such a stipulation, 
Gold, on a subsequent day, applied to the court for the allow- 
ance of a habeas corpus, saying, that he supposed it to be the 
VJ8 
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proper remedy to relieve the defendant from his imprisonment ; UTICA, 
the writ of audita querela being an equitable remedy, applicable ^^iob«iv^m 
rather to the case where the defendant is entitled to relief BahkofU.S. 
Lfgainst the judgment, than to a case of mere irregularity in . , ^• 
the issuing of an execution. (2 Saund. 14S. n. 1. 1 Comyn^s 
Dig. Audita Querela, (A.) 1 Bac. Abr, Audita Querela, 
(A.) (B.) 

Spencer, Ch. J. The court have, no doubt, more extensive 
powers than a judge in vacation, in regard to writs of habeas 
corpus. We allow the writ, though we do not well see what 
effect it is to have. 

The defendant was, afterwards, on the last day of the term, 
brought up on the habeas corpus, to which the sheriff returned, 
that he held the defendant in his custody, by virtue of a writ 
of test, ca, sa, issued out of this court, and *directed to him in [ * 308 | 
the above cause. Sill moved, that the defendant be discharged ; 
and stated, that the court had power to examine into facts 
dehors the return. To show this, he read the preamble to the 
'^ act to amend the act, entitled, an act to prevent unjust 
imprisonment, by securing the benefit of the writ of habeas 
corpus,^^ passed the 21st of April, 1818, which says, among 
other things, that " whereas doubts are also entertained whether 
returns made to writs of habeas corpus issued under the said 
act, are traversable, or examinable by facts dehors the return.*' 

Spencer, Ch. J. I do not consider that statute as applying 
to this court in term time. The court have no doubt as to 
their powers. The only question is, whether the writ o{ habeas 
corpus is the proper remedy. 

Talcot, for the plaintiffs. The proper mode of proceeding 
on the part of the defendant, to be relieved from this impris- 
onment, was the one pursued by him on the first day of the 
term, that is, by motion, and which was granted to him, on 
terms. He has refused to comply with those terms, and now 
resorts to this writ to avoid the condition which the court 
thought it right to annex to the order which they granted for 
his discharge. The defendant, then, stands on his strict rights, 
and is entitled to no favor. The 20th section of the " act 
concerning sheriffs, and their duty in respect to process, arrest, 
and the keeping of prisoners ^^ (1 N. li. L. 418. sess. 36. ch. 
67. 2 Rev. Stat, 426.) is expressly applicable to writs of habeas 
corpus returned in term, but not in vacation. It declares, that 
" if any writ shall be granted, commanding the shenfl or 
keeper of the prison where any person shall be so charged in 
execution, for any debt or damages aforesaid, to have the body 
of such prisoner, with the cause of his imprisonment, in the 
Chancery or in any other court, or before the chancellor or 
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any judge, and it be returned upon the said writ that such 
prisoner is charged in execution as aforesaid, then and in every 
such case, such prisoner shall be immediately remanded, and 
shall remain in prison according to law," &c. In Cable v. 
Cooper, (15 Johns, Rep. 152.) Van J^ess, J., who delivered 
the opinion of the court, said, that it *might well be doubted, 
whether the habeas corpus act, (1 N. R. L, 354, sess. 36. ch. 
57. 2 Rev. SiaL 563.) gives to a judge or the chancellor in 
vacation, a right to discharge a party imprisoned on civil 
process. In the case of fVilson, ex parte, (6 Cranch, 52.) the 
Supreme Court of the United States refused to allow a writ of 
habeas corpus, where the person was in custody on a ca. sa., 
being of opinion that it was not the proper remedy in a case 
of arrest under a civil process. The truth of the return to a 
writ of habeas corpus is not to be controverted, though the 
court may examine into the circumstances of a fact, by aMda- 
vit, in order to determine whether it be reasonable to bail the 
prisoner or not. {Hawk. P. C. B. 2. ch. 15. s. 78, 79.) 

Gold said, that the court might look to matters dehors the 
return, and that it was so decided in Yates^s case. (Yates v. 
The People, 6 Johns. Rep. 337.) 

Spencer. Ch. J. This court has power to relieve against all 
illegal imprisonments, either in civil or criminal cases. It is a 
power derived from the common law, and I know of no limit 
to it, but our sound discretion. But we are of opinion, that 
the writ of habeas corpus is not the proper remedy for the de- 
fendant in this case, and shall not, therefore, discharge him 
from imprisonment on this writ. We have again looked into 
the affidavits on which the motion was made on the first day 
of the term, and on reconsidering the case, we are satisfied 
that there was nothing to warrant the practice pursued by the 
attorney of the plaintiffs ; and that it was merely an experi- 
ment on their part to get their money, supposing probably, 
that if the defendant was taken in execution, at so great a 
distance from his home, he would find some means to satisfy 
the debt. We, therefore, direct that the rule granted on the 
first application, be amended, by striking out that part of it, 
making it a condition of his discharge, that the defendant 
should stipulate not to bring an action for a false imprison^ 
ment. (cr) 

Rule accordingly. 
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*SiVER against Smith. 

THE declaration in this cause contained a single count, to 
which the defendant pleaded the general issue, and a special hrs^deciaralum 
plea, and gave notice of a rule that the plaintiff reply, &c. nor the ciefco<i- 
Within twenty days thereafter, the plaintiff delivered to the de- *?cJ!irw|^wX 
fendant a declaration which he had amended, by adding a sec- iu the 20'days, 
ond count, with notice to plead, &c., which amendment had newcouiu^ora 
been made without any application to the court. The defend- new plea. Vhu 
ant's attorney, without regarding the second declaration, en- J^^^ by^ieav^ 
4ered the default of the plaintiff for not replying to the plea to of ibe court 
the first declaration. 

E. Williams, for the plaintiff, moved to set aside the default 

Starkweather, contra. 

Per Curiam. The plaintiff cannot amend his declaration 
as of course, by adding a new count ; nor can the defendant 
imend his plea of course, by adding,a new plea. It can only be 
done by leave of the court, on special application for that pur- 
pose. On this ground, the motion ought to be denied ; but as 
there appears to have been a mistake on the part of the plain- 
tiffs attorney, as to the practice, we grant the rule, on pay- 
ment of costs, (a) 

(a) Vide Squirts v. MaUory, 17 Johns. Rep, 3. 



Jackson, ex. dem. Burnett, v. Keller. 

THERE were fourteen causes at the suit of the same lessor Where there 
of the plaintiff. A motion had been made, grounded on an S^ndtlJ 'bl^ 
affidavit and notice, in which the titles of all the causes were i^een the i 



included together. A question was now raised whether *the [ ^^^\ 
plaintiffs attorney, his motion having been granted, could have whTch^'are id- 
costs taxed in each of the causes. «'"<^cd together 

on the^ 5ame 
paper, in Kint 

ThrooVy for the plsdntiff. affidavit and 

■^ * notdce of a in<>- 

tion, only ont 

Sill, contra. ' *>!" of costs i* 

allowed to be 
taxed, on tl:e 

Per Curiam. Where there arc several causes depending, ^^^^^^ ****"* 
which are included together, on the same paper, in one afiida- ^™" 
vit and notice, there can be but one bill of costs. Here are 
fourteen causes, all entitled in one affidavit ; and the party is • 
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I TiCA. ^ ne\ • t alio ed to make out and hav^. taxed, a separate bill of 

^*C-i^ ^^^^ ^" ^ ' ^ cause, (a) 

Lam yeiit' 

y (ff^ \ le JaeUxti v. Clark, 4 Cow, Rep, 532. Jk kson r, Gnmseyy 3 Ibid. 385 

Pii'ii 150 tioice V. yiunnpi(f,Xj 20 Johns, Rep, 274. 



Lambert and others against J. Paulding. 

W. Paulding against the same. 

ftegoodsoftho CAINES, iSr the plaintiflTs in the first cause, moved that 
^X'd^uTery the sheri\Tof the county of Westchester do pay to the plaintiffs 
r.1 ih«" exccuiioii jn the firsi' suit above-mentioned, or to their attorney, out of the 
Lndiie crl-'diirr Dioncys in his hands, arising from the sale of the sloop Enphe- 
in tiie cxc- miu, ou the executions in the above causes, the amount of the 
Tiun oTwtii^h execution in the first cause. From the aflSdavits which were 
be cannot be read, it appeared, that on the 11th of August last, a judgment 
^fof ihe^JcbN ^'2is entered up against the defendant, at the suit of the plain- 
er; and if ihe tiffs in the first cause, and on the ]^ih^o{ August, h, Jieri facias 
5r*aciuiiJ**ievy was issucd thcroon, directed to the sheriff of the city and coun- 
ond sa!c, are ty o( New-Yorky with directions to levy on the sloop Euphemia, 
5k!buK"^ourof belonging to the defendant, then lying in the city; but no ac- 
thc bailiwick of tual Icvy wfis made. t)n Monday, the 14th oi August, the de- 
lJ^„Jlcr"«amy'! l^udant being told by his attorney that there would probably be 
aud are ihcre a judgment entered up against him at the suit of Lambert and 
Mder ai ««>- Others, ou the 15th of August, confessed a judgment in favor 
[ * 312 ] of the plaintiff, *(fF. P.) in the second cause, on a bond dated 
cuiion subse ^hc Ist of July, 1814, Conditioned for the payment of 7,37v> 
SSg^ihoAOTiJ dollars. The judgment roll was filed in the clerk's office^ 
jidt purchaser, at two o'clock, P. M., and an execution issucd thereon to the 
miire^a* valid sheriff of JVcw- Fo.-fc ,* but the plaintiff's attorney then learning 
utic 10 the for the first time, \hat a judgment had been actually entered 
proeeeds^^ ^of ^p in the first caust , and an execution issued thereon to the 
fuch sale in iiie sheriff of New-Yor^c, countermanded his execution on the 
•heriff ^w *b^ same day, and issued a tes:, fi, fa. to the sheriff of Westchester, 
ordered lo be which was delivered I") his ceputy, on the morning of the 15th 
piaiuuflf°in ihe oi August. It appear*.^ thit the defendant, on the morning 
ih^**^*^"^'""' ^^ ^^^ ^^^^ ^^ August ^ remo ed the sloop from New- York to 
of hi« *Teht, Tarrytown, in the coui ty of Westchester ; and the sheriflT of 
leaviiiffiheresi- that couuty there seized .\iid scW the vessel, under the tesi.Ji. 
uHT'ptoiTflT ?n /a. so delivered to him 'r. the second suit; but the money 
the second cxe- arising from the sale, beinr, l,80v) dollars, was retained in his 
ctiiion. (fl) hands, by an order of the reorder of the city of New-York, 
until an application should ^ made to this court. On the 
Beiu v.^AUen] 19th o( August, a tcst. fi. fu n the first suit, was delivered to 
363. /^««m V. ^^^ sheriff of Westchest&r. 



tUp, 593. tVtUs 

w. MmrtkaU, 4 Cam. Rep, 41L Mank v. iMormo^ Aid, 464. 
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Cainei, in support of the motion, said, that he did not in- UTICA, 
tend to deny the common law right of a debtor, to prefer, one ^^^^^^^^^.^^ 
creditor to another, nor that a judgment confessed for a bona Lambert 
fide debt, in favor of one creditor, during the pendency of a p ^• 
suit by another, might gain a legal priority over the judgment 
subsequently recovered, though confessed with a view to such 
priority ; but, he said, to warrant that priority, the execution 
on the judgment confessed must be delivered to the sheriff 
before the execution sued out on the judgment recovered. 
Such was the case of Holbird v. Anderson^ (5 Term Rep. 235.) 
inaccurately stated by Mr. Tidd^ in which tlie execution on the 
judgment confessed, was in the sheriff's hands two hours before 
the execution on the judgment recovered. The reverse was the 
feet in the case now before the court. The rule, therefore, qui 
prior in tempore, potior in jure, would govern the rights of the 
plaintiffs in the respective suits. 

*TaIcot, contra, for the plaintiff, Paulding. By the statute [ * 3iJ ] 
(sess. 36. ch. 5. s. 6. 1 N. jR. L. 501, 502.) no execution binds 
the goods of the defendant, until such execution is delivered 
to the sheriff, or other officer, to be executed. The provision 
of the statute prevents the debtor from making any sale of the 
property ; but if the goods remain in the possession of the 
debtor, without having been levied on by the sheriff, on the 
execution in his hands, they may be levied on and disposed of, 
by virtue of any other execution, for a bona fide debt, though 
subsequently issued ; and the purchaser under such subsequent 
execution will hold the property. Under this statute, it has 
been held, " that neither before nor since the statute of frauds, 
is the property of the goods altered, but remains in the defend- 
ant until execution executed:^' (2 Equ. Cas. Abr. 381. per 
Lord Hardvxickc, Hotchkiss v. M^Vickar, per Spencer, J. 12 
Johns. Rep. 403. 407.) and the meaning of the words, " that 
the goods shall be bound from the delivery of the writ to the 
sheriff," is, that after the writ is so delivered, if the defendant 
makes any assignment of his goods, except in market overt, or 
by becoming a bankrupt, which is an assignment in law, the 
sheriff may take them in execution. If two writs of execution 
be delivered to the sheriff on different days, and the sheriff 
executes the last writ first, by making sale of the goods, the 
sale will stand good, and the plaintiff who delivered the exe- 
cution first to the sheriff, may have his remedy against him. 
(Carthew, 420. San ford v. Roosa, 12 Johns. Rep. 162. 2 
Salk. 320. 1 Term Rep. 729. 1 Lord Raym. 252. 2 Fen- 
iris, 218. 3 Lev. 69. 191. Lord Raym. 724.) Though aj^. 
fa. binds the goods, as against the defendant, yet the property 
remains in him, until execution executed ; and, therefore, a 
sale under a subsequent execution vests a title in the purchas- 
er ; and the plaintiff in the first execution is left to his remedy 
against the sheriff, unless there has been some fiiult or laches 
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on his part. {Payne v. Drew, 4 East, 523.^ The cases refei 
red to, show, that the property of a defendant is not so com- 
pletely bound, by the delivery of an execution to the sheriff, 
but that the former has some control over it, unlil execution 
executed, or until it is levied upon and sold under an execu- 
tion subsequently issued, or is transferred by the operation of 
a ^bankrupt law. The defendant, then in this case, had a right 
to remove his property before execution executed. It does not 
appear that when he removed his vessel to T. that he knew 
that an execution had been issued against him ; though he ex- 
pected that there would be such an execution the next day 
Even if he had known of the execution being in the hands of 
the sheriff, he had a right to remove his property beyond its 
reach, before any levy was actually made. 

Again ; a debtor has a right to prefer one creditor to anoth- 
er, and confess a judgment for a bona fide debt due. without 
its being deemed fraudulent, there being no bankrupt law to 
prevent it. (5 Term Rep, 235. 420. 425. Rob. on Fraud. 
Conv. 491. (a) Indeed, it is not pretended that fV. Paulding* $ 
jnigment was not for a just debt then due. 

Again ; the judgment of Lambert and others, was entered 
up on the 11th of August, being the quarto die post of the -4m- 
gust term, as a final judgment ; but if, as is the opinion of 
many of the bar, the rule for judgment should have been nisi, 
final judgment could not have been entered regularly, until the 
15th o{ August. 

Caines, in reply, said, that he did not deny the law of the 
cases which had been cited ; but the present case was easily to 
be distinguished from them, by considering the parties against 
whom the applications were made in the cases relied on. They 
were either bona fide purchasers, and the attempt was to 
take from them what they had honestly purchased and paid 
for, or sheriffs who were to be made to pay another's debt. 
The contest here is between two incumbrancers on the same 
subject matter. The Ken acquired by the first, could not be 
impaired by any act of the second, either by himself, or jointly 
with the owner of the chattel. When the Lamberts lodged 
their writ with the sheriff, they acquired a lien on the vessel ; 
and when the writ of W. P. was delivered to the sheriff, he, 
or his attorney, knew of the previous lien of the Lamberts. 
The subsequent sale of the *sheriff of Westchester, on the 
test. fi. fa. of W. P. was subject to the Hen of the execution 
of the Lamberts. By granting this motion, the property in the 
vessel acquired by the purchaser, under the sheriffs sale, 
will remain undisturbed. The purchaser keeps what he has 
bought; but the proceeds in the hands of the sheriff are sub- 
ject to the lien of the first execution of the Lamberts. W. P., 

{a) Vide P^ekstock r. Lyster^ I) Mavle fy Sfilioyn^ 371. 4 East Rep. 1. Jackaan 
¥. Brownea, 3 Caints, 2S)2. 5 Johns. Rep. 335. 412. 3 Johns. Rep. 71. 
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in selling, acted for the Lamberts^ to the amount of their prior ufiCA, 
hen. and for himself as to the residue. The property passed ^«t^Jj^^^^J8^^ 
•nd continued in the vendee. From these facts, and the con- bank or 
sequences to be deduced from them, it is evident, that the grant- America 
ing of this motion will leave the principles of the cases cited Woooworth 
untouched, and be perfectly consistent with them. 

Per Curiam. The delivery of the Ji. fa. in the suit of 
Lambert and others, against the defendant, to the sheriff of 
I he city and county of New- York, bound the goods of the 
defendant, then in his bailiwick ; and the plaintiffs, in that 
execution, cannot be deprived of the Ken on the sloop, which 
was then lying in New- York, by the act of the defendant, in 
removing the vessel into another county. He would be liable 
to an action, at the suit of the sheriff, for so removing the 
property. We therefore grant a rule that the sheriff of West- 
chester pay over to the plaintiff in the first suit, the 1,800 
dollars, the proceeds of the sale of the sloop Euphemiay 
remaining in his hands, (a) 

Motion granted. 

(a) Vide 2 Rto. SUU. 366. § 14. 



Bank of America against Woodworth. 

ASSUMPSIT on a promissory note, dated Albanji, ApHl A^"" * ^^ 
17th, 1317, for 2,500 dollars, made by James Kane, payable honied,* "e 
♦sixty days after date, to the defendant or his order, endorsed [ * 316 ] 
by him, and by John Kane, to the plaintiffs. In the margin JJ"^®/* ^'^^^^ 
of the note were written the following words : " Payable at J^ consent* ff 
the Bank of America, James Kane.*' The cause was tried in ^ endorser, 
December, 1818, before the chief justice. The plaintiffs proved nwided in Ai- 
the making of the note, and the endorsement by the defendant, ^«y, where the 
that payment was demanded at the Bank of America on the Sdded**in* the 
19th of June, 1818, which was refused, and that notice of JJ5^";i,ef^nic 
non-payment was regularly given to the defendant, who resided of * Anurica," 
in Albany, by a letter to him, sent by the first post thereafter* J^ diSanired 
The defendant's counsel insisted, that the plaintiffs had not at that bank, in 
made out their case ; that they ought to have proved, in the ^York^^ld^d^e 
first instance, that the memorandum in the margin of the note, notice of non- 
was made before it was endorsed by the defendant, as it formed payment »fni 
no part of the contract. Ihe chief justice mclmed to the endoner/m ^4/- 
up'nion that the presumption of law was, that the memorandum fhTt^ti^ ^& 
*v-a« made prior to the endorsement. The defendant then tion of the place 
cdiied James Kane, the maker of the note, as a witness, who ^iP^i'l!!!!"^!!-"! 

, I , . . , , rnt • *" immaterial 

was oDjected to, but the objection was overruled. The witness alteration, and 
tesufied, that the note was made and endorsed for his accom- t*»t the demand 
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UTICA, modation ; that after the defendant had endorsed the note 

^!!^'^Ul^* *"^ ^^^^^ '^ ^^ delivered to the witness, he made and sub- 
scribed the memorandum in the margin of the note, without 
the knowledge or consent of the defendant : That the witness 

Wood WORTH, then resided, and has continued to reside ever since, in Albany; 
that after the endorsement of the note by the defendant ana 

*uffidcnr^*to by John Kane, it was discounted by the plaintiffs, for the use 

chaf^ge the en- and benefit of the witness, 
onser. (a) ^ verdict was taken for the plaintiffs, by consent, subject to 

(a) Vide 9roed- thc opiuion of the court on the above case, with leave to either 

-A V. Ba-*^ .... 



S^mi^aif*i9 P^^y to tum the same into a special verdict. 

Johns, Ref. 391, 



menriiithia^ Hoffmon, (oT the plaintiffs. 1. The note was not made 
waarevened. payable at any particular place. A demand of payment, 
therefore, of the defendant personally, or at such place as he 
should appoint for that purpose, was sufficient. {Thompson 
v. Kttchum, 4 Johns. Rep. 285. Anderson v. Drake, 14 Johns. 
Rep. 114.) The maker of a note is liable every where. 
[*317] *2. It is competent to the maker of a note to appoint a 

place of payment, and a demand at such place is sufficient to 
charge the endorser. {Saunderson and others v. Judge, 2 
Hen. Bl 509.) In the case of the State Bank v. Hard, (12 
Tyng^s Mass. Rep. 172.) where the maker had, after the note 
was made, directed that the bank notice should be left for him 
at a particular place, the Supreme Court of Massachusetts 
were of opinion, thai this was equivalent to a more formal 
demand, ana dispensed with the necessity of making a demand 
at his house or usual place of business. A personal demand 
of payment, where no place is fixed in the note for that 
purpose, is always sufficient. It is, then, in the power of the 
maker, by changing the place of his residence, before the note 
falls due, to fix a place of demand dificrcnt from that in which 
he resided when it was made. A fortiori, he may, by special 
agreement, appoint the place of payment. The endorser of a 
note is hke the drawer of a bill of exchange, and the maker 
like the acceptor of a bill ; ( Chitty on Bills, 238. 2d ed.) aiid 
this resemblance being fixed, the law is the same in regard to 
both. Now, it is the common practice of merchants to accent 
bills payable at a particular place ; and such acceptances have 
been held valid, though the courts in England have differed in 
their opinion as to the effect of such a qualified acceptance. 
{Gammon v. Schmoll, 5 Taunt. 344. Lyon v. Sundius. 
':amph. N. P. Rep. 424. Head v. Sewell, 1 Holt N. P. 
Rep. 363. Price v. Mitchell, 4 Camph. N. P. Rep. 200.) 

3. Adding the place of payment by the maker, after the 
note was endorsed, was not a material alteration, nor did )r 
vary the responsibility of the parties. {Bayley on Bills, 4l\ 
44. Smith v. Abbot, Str. 1152. 2 Wils. 9. Trapp v. Spear 

(a) Vide 17 JoAiu. Rep. 248. 357. notn 
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wMtt, 3 JEsp. JV; P. Rep. 57. 1 Campb. N. P. Rep. 82. note.) utica. 
la Marier v. Miller^ (4 Term Rep. 320.) the date of the bill o^iobei^^ 
was altered, after it had been accepted, so as to accelerate bank of 
the day of payment, and the alteration was, therefore, held America 
material. Where a blank note is endorsed, and the blanks Woodwortb. 
are, afterwards, filled up by the holder, the note is considered 
valid and binding on the endorser. {Russell v. Langstaff, 
Doug. 514.) • 

*4. James Kane^ being the maker of the note, was not a [^318] 
competent witness. {Skilding v. Warren, 15 Johns. Rep. 270. 
Hubbly V. Brown, 16 Johns. Rep. 70.) 

T. A. Emmety contra, contended, that this case was distin^ 
guishable from any of the cases which had been cited. The 
defendant had no notice of any addition to the note, or of its 
alteration. {Chitty on Bills, 118, 119. 3 Esp. N. P. Rep. 
57.) The undertaking of an endorser is conditional ; it is, 
that he will pay the note, if the maker does not pay it, after a 
proper demand of him, according to its tenor, and due notice 
is given to the endorser of the default of the maker. The en-^ 
gagement of the endorser must always be in reference to the 
condition of the note at the time of the endorsement. If a 
note is not made payable at a particular place, the holder must 
ase due diligence to find the maker, and if he has removed to 
another place, he must demand payment of him there ; but 
where the place of payment is fixed, the demand of payment 
need not be made elsewhere. (14 Johns. Rep. 114. 6 Mass. 
Rep. 524.) So, the undertaking of the endorser must vary 
with the fact of the note being payable, or not, at a particular 
place. The demand of the maker, according to the terms of 
the note, is a condition precedent to the liability of the en- 
dorser, who has a right to insist that the demand should be 
made of the maker according to the tenor of the note. If, 
therefore, the contract is varied, without the knowledge or 
consent of the collateral promiser, he is discharged. The 
undertaking of the defendant was to be responsible, if a 
demand of payment was made of the maker n Aloany, his 
place of residence. This being an accommodation note, can 
make no difference. In Saunderson v. Judge, (2 H. BL 509.) 
the memorandum at the foot of the note was made by the 
maker, before the note was negotiated. So in the case of the 
State Bank v. Hurd, both the maker and endorser gave 
directions as to the place where the notices were to be left. 
Suppose the maker, after the note has been endorsed, without 
the knowledge or consent of the endorser, should appoint 
Philadelphia or Charleston, as the place where payment was 
to be demanded, a much longer time must elapse before the 
endorser here could receive notice of non-payment, and his 
security *may be greatly diminished. If the maker is allowed [^319] 
to add one place of payment different from that in which he 
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resides, or in which the note is dated, he may assign any place. 
However remote, for that purpose. The endorser, calculating 
on the place of payment to be that of the maker's residence, 
may suffer the means of indemnity to pass from his hands, 
supposing, from the lapse of time since the note was due, that 
it has been regularly paid. In Outhwaite v. Luntley, (4 
Campb, JV. P. Rep. 179.) after a bill had been drawn and 
endorsed, and left for acceptance, the date was altered from 
the 6th to the 15th of march, without the consent of the 
drawers. Lord Ellenborough, who held it to be void, observed, 
that " it is impossible to say that postponing the time of 
payment is always advantageous to the parties liable on the 
bill. Without my knowing it, I may be out of Englarid at 
the time when the bill I drew becomes dishonored, and thus, 
having made no provision for it, from the belief that it was 
duly honored some time before, this postponement may cause 
the ruin of my credit." So, in the present case, the endorser 
may suppose the note paid, as the maker lived in Albany, and 
he had received no notice of its being dishonored, after the 
time of payment had elapsed ; but if he is to be made liable 
on a notice of non-payment arriving from Charleston or JVcii;- 
Orleans, two months after, he may be ruined. 

Wells, in reply. The memorandum, in the margin of the 
note, was merely to give information where the maker was to 
be found. It formed no part of the contract. Whatever 
difference of opinion may exist among the judges of the 
different courts in England, it is the decision of this court, in 
the case of Wolcott v. Van Santvoord, that ihe designation of 
the place of payment makes no part of the contract, at least, 
as between the immediate parties, as the holder and maker, or 
the acceptor. But it is said, that putting this memorandum 
on the note after it was endorsed, rendered it void, as regards 
the defendant ; but the note cannot be good as to the maker, 
and void as to the endorser. An alteration in a material part 
vitiates it entirely, as to every person. Chitty, in stating what 
alterations are material, puts, by way of example, *this very 
case, the insertion of a place of payment, as an instance of an 
immaterial alteration, which did not affect the validity of the 
bill or note. {Chitiy on Bills, 118, 119. 3 E%p. JV. P. Rep. 
57. 4 Term Rep. 320. Marson v. Peitit, 1 Campb. N. P. 
Rep. 82. n. 2 Siarkie^s Rep. 45.) The case of Outhwaite 
V. Luniley was that of a material alteration in the date of the 
bill ; and the observation of Lord E. must be taken in reference 
to that fact. The case of Anderson v. Drake does not support 
the proposition that the undertaking of the endorser is merely 
collateral, and that he will pay, if the maker does not, on 
demand at his place of residence. Thompson, Ch. J., observes 
only, that the presumption is, that the note is payable where 
it is dated ; and that presumption was rebutted, by proof tha* 
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the maker, in fact, resided elsewhere. A demand of payment utica, 
may be made of the maker personally, or at his place of resi- ^^lober^^im 
dence, or at a place designated by him, for that purpose, bank of 
The maker may dispense with a personal demand. This America 
doctrine was laid down in Saunderson v. Judge, and recog- Woodworth. 
nized by this court in Anderson v. Drake, In Parker v. 
Gordon, (7 East, 385.) it was decided, that to lay the founda- 
tion for an action against the acceptor, the demand of payment 
must be made at the place designated by the acceptor. Now, 
if the acceptor of a bill can, by his own act, designate the 
place of payment, why may not the maker of a note ? The 
endorser's undertaking is equally collateral in the one case as 
in the other. It is begging the question, to say that the 
endorser's engagement is only to pay, in case the maker does 
not, afler a demand at his place of residence. The undertak- 
ing is much broader ; it is that he will pay, in case of non- 
payment by the maker, after a demand of him personally, or 
at the place he may appoint for that purpose. In the case in 
12 Mass, Rep, the maker did fix the place of payment, without 
the assent of the endorser. The words of the reporter are, 
that *^ notices, &c. were left for the promisor, and for the 
defendant as endorser, at one Metcalf^s shop, in Comhill, 
Boston, by direction of the said L, fy H, respectively,^^ Sup- 
pose that there had been no place designated by the maker, in 
the present case, and he had come to ^etv-York, *on the day [ *321 ] 
of payment, and the holder had made a personal demand of 
him, and he had refused payment, would not that have been 
sufficient to charge the endorser, on due notice to him ? If this 
doctrine produces any inconvenience to the endorser, it results 
necessarily from the contract to which he has given his consent. 
To hold that a maker or acceptor, after a bill or note is en- 
dorsed, cannot designate a place of payment, would greatly 
impede the negotiability of these instruments. 

Again ; the maker of the note, on the ground of interest, as 
well as principles of public policy, ought not to have been ad- 
mitted as a witness. {Powell \. Waters,]! Johns. Rep. 176. 
10 Johns. Rep. 23. 15 Johns. Rep. 270. 16 Johns. Rep. 70.) 

Spencer, Ch. J., delivered the opinion of the court. (After 
stating the fiicts.) The question made upon the argument is, 
whether, under these facts, a demand of payment at the bank 
of America was sufficient ? On the part of the defendant, it 
was contended, that a personal demand of the maker at his 
residence, or place of business in Albany, was necessary ; that it 
was not competent to the maker, by any act of his, to alter the 
place of payment ; and there having been no personal demand, 
nor any demand at the residence or place of business of the 
maker in Albany, the endorser was discharged. When the 
note was endorsed by the defendant, it was not payable at any 
place. Had not the memorandum been made, and had the 
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uncA, residence of the maker continued to be in Albany, and if he 
^^|^J^^^^^.,J^ himself had been in Albany on the day the note fell due, un- 
Bakk of doubtedly, the demand must have been made of the maker, 
America, either personally, or at his place of business in Albany, to charge 
WooDwoRTu. the endorser. If, however, the maker had changed his resi- 
dence before the note fell due, or if he had been met with in 
New- York, or elsewhere, when the note fell due, a personal de- 
mand upon him would have been regular, and sufficient to fix 
the endorsers. It cannot be said, then, that it was any part 
of the contract, as between the immediate parties to the note, 
that demand should be made of the maker in Albany, or that 
f * 322 ] the endorsers relied upon the necessity *of such a demand, or 
that the note was endorsed in the confidence or expectation 
that a demand of payment was to he made only in Albany. 
In Anderson v. Drake, (14 Johns, Rep. 114.) it was decided^ 
that a bill or note is not payable where it is dated, but that 
where no place is appointed in the note itself, it must be de- 
manded at the known permanent residence of the maker. In 
that case, when the note was given, the maker resided in 
New- York, and before it fell due he removed to "Kingston, 
which fact being known to the holder when the note fell 
due, we held, that payment ought to have been demanded of 
him at Kingston. In Wolcott v. Van Santvoord, (17 Johns 
Rep, 248.) it was decided, that the time and place of payment 
formed no essential part of the contract, as between the imme- 
diate parties to a note or bill, although, as regards the endorser, 
and to charge him, it is necessary to use due diligence, by de- 
manding payment of the maker or acceptor, on the day the 
note or bill falls due, and giving notice on that, or the subse- 
quent day, to the endorser. The note being silent as to the 
place of payment, is it not competent to the maker to designate 
a place where payment shall be made ? And if so, will not a 
demand at such place be sufficient, and dispense witli the ne- 
cessity of a personal demand ? . 

The case of Saunderson and others v. Judge, (2 H. BL 
509.) seems to me to be very much in point on this part of 
the case. The action was on a note by the last endorsee 
against the second endorsee, and one of the questions was, 
whether a regular demand of payment had been made upon 
Sharp, the maker of the note. At the foot of the note was a 
memorandum by Sharp, that he would pay it at the house of 
Saunderson fy Co., the plaintiffs in the suit. Some time before 
the note fell due, Sharp absconded, and there was no demand 
on him. The court decided, that it was no part of the con- 
tract that the note should be paid at the house of Saundersoi^ 
Sf Co., and, therefore, it need not be stated in the declaration ; 
that the maker had merely appointed the house of his banker 
as the place where he was to be called upon for payment, and 
when it would be paid ; yet this was both an undertaking that 
there should be cash there, and also an order to the banker to 
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pay it ; that it was not necessary a demand ^should be per- UTICA, 
Bonal ; it was sufficient if it be made at the house of the maker ^^*^|;;jj%^^^ 
of the note, and it was the same thing, in effect, if it be made junk of 
at the place where he appoints it to be made ; that if Judge America 
had been the holder of the note, it would have been enough Woodwortm. 
for him to have presented it for payment at the house of 
Saunderson fy Co. ; and as they at whose house it was to be 
paid, were themselves the holders of it, it was a sufficient de- 
mand, for them to turn to their books and see the maker's ac- 
count with them, and a sufficient refusal, to find that he had 
no effects in their hands. In Price v. Mitchetly (4 Camp, N. 
P. Rep. 200.) the action was brought by the endorser against 
tlie maker of a promissory note, at the foot of which were 
these words : " at Messrs. Veres, Smart fy Co. 11 Lombard- 
strceiy London." It was contended for the defendant, that the 
note when due ought to have been presented for payment, at 
Messrs. Veres, Smait & Co. Gibbs, Chief Justice, was of 
opinion, that the words at the foot of the note were only a 
memorandum where payment might be demanded. He observed, 
that had they been inserted in the body of the note, they would 
have formed a part of the contract, and a presentment there 
jvould have been necessary ; and he referred to the last edition 
of Bailey, (96.) where it is said, " if a note be made payable 
at a particular place, and the place be mentioned in the body 
of the note, presentment for payment must be made at that 
place ; but where the place is mentioned in the margin, it does 
not appear that such presentment is necessary:" Chief Justice 
Gibbs added, that when the direction to the place of payment 
is mentioned in the margin, or at the foot of the note, as in 
that case, the inspection and perusal of the instrument show 
that it was not intended to be any condition to the absolute 
promise to pay in the body of the note. In Trapp v. Spear- 
many (3 Eip. Rep. 57.) in assumpsit by the endorser against 
the acceptor, the defence set up was, that the bill of exchange 
had been altered afler it was given. The alteration was, " when 
due, at the Cross Keys, Black Friars Road." Lord Kenyan 
said, it was not an alteration, either in the time of payment or 
in the sum ; that to make a bill void by reason of an altera- 
tion, it should be in a material part. Though it had been for- 
merly holden, that even *teHing up a sum on a bill, Qr writing [ * 324 ] 
any thing on it, would invalidate it, that strictness was now ex- 
ploded ; and as the alteration in that case was not in a material 
point, but only designating the place where the bill would be 
paid, it was not such an alteration as should invalidate the bill. 
The analogy between bills of exchange and promissory 
notes becomes perfect, the moment a negotiable note is en- 
dorsed. The maker of the note is to be regarded in the same 
light as the acceptor of a bill. Now, nothing is more common 
among merchants, in England, than for the acceptor of a 
bill, payable in a given number of days, or in so many days 
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UTICA. after sight, to accept the bill payable at a banker's ; the bill 
^^^*^^^^f^^^ itself teing silent as to the place of payment. And it has 
Baxk of uniformly been held, that a presentment of the bill at the place 
Amkrica appointed by the acceptor for payment, is sufficient, and dis- 
WooDwoRTH. penses with the necessity of a personal demand. In Parker 
V. Gordon, (7 East, 385.) the bill of exchange had been ac- 
cepted, payable at Davison fy Co^s, who were the acceptor's 
bankers in London. A question arose, whether the bill had 
been presented at the banker's in due season, on the day it 
was payable. lyord Ellenborough said, the person on whom 
the bill was drawn, accepted it payable at Davison fy Co's, who 
were his bankers, for the purpose of facilitating the payment, 
and if it were refused payment there, on due presentment, it 
would be a sufficient dishonor of the bill whereon to charge the 
drawer. Lawrence, Justice, said, the party might have refused 
to take the special acceptance ; but if he chooses to take the 
acceptance in that manner, payable at the banker's, does he 
not agree to take it payable at the usual banking hours ? That 
when a bill is accepted in this manner, it must be understood 
by all parties concerned, that it is to be presented for payment 
at the banker's, within the usual hours of business. Le Blanc, 
Justice, expressed himself to the same effect. The Courts of 
King's Bench and Common Pleas are at variance on the ques- 
tion, whether if a bill of exchange be accepted payable at a 
particular place, it is necessary, in an action against the ac- 
ceptor, to aver a presentment of the bill at such place. Lord 
Ellenborough, in Lijon v. Sundius and Sheriff, (1 Camp. 424.) 
held, that such acceptance formed no part of the contract, and 
[ *325 ] *said, that the judges were all of that opinion. In Heard v. 
Sewell, (I Hob's N. P. Rep. 363.) Chief Justice GiUs per 
sisted in the same opinion. On the ground, then, that the 
memorandum in the margin of the note in this case, did not 
alter the contract, as between the immediate parties to the 
note ; as it was an appointment of the place where the maker 
would pay the note ; and, as I think, upon authority that has 
not been and cannot be shaken, the maker had a right ti make 
such appointment, a demand of payment at the bank of America 
was sufficient. Notice having been regularly given of the dis- 
honor of the bill at such place, the defendant is liable. 

It has been urged, that in Saunderson and others v. Judge, 
the memorandum at the foot of the note, designating the place 
of payment, was made before the note was negotiated, and 
that therein consists the material difference betweeri that case 
and this. It may be, that the memorandum in that case was 
made before the negotiation of the note ; but if it formed no 
part of the contract, in this case, that the note should be paid 
at the bank of America, the time when the memorandum was 
made is immaterial. It was a mere appointment of the place 
where the maker was to be called on for payment, and where 
it would be paid, and this the maker could do without reference 
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to the endorsers. It was a circumstance within his control, utica, 
and under his direction. We have seen, that if the maker of ^ctober^^^ii^ 
the note had removed to New- York^ demand must have been bakk of 
made upon him there, had no place of payment been mentioned America 
in the note, and if the maker had appointed no place of pay- Wood Worth. 
ment. So, also, if the maker had gone on a visit to New- 
York, or if he had gone there expressly for the purpose of 
having a demand made upon him there, a personal demand 
upon him in New-York, and a neglect to pay, would have 
been a dishonor of the bill, and rendered the endorser liable, 
on due notice to him. It was, then, a matter of entire volition 
on the part of Kane, where the demand should be made, and, 
OS was well observed on the argument, the maker of the note 
could do by agreement, whatever he could do by his locomo- 
tive powers. The defendant having endorsed the note, with- 
out any restraint upon the maker, as to the *place of payment, [ * 326 1 
he must be deemed to have left that circumstemce to the dis- 
cretion and control of the maker. In the parallel case of a 
bill of exchange, payable generally, as well may the drawer 
object, that the acceptor having qualified his acceptance by 
making the bill payable at a banker's in London, when the 
drawer and acceptor both resided in Liverpool, that the nature 
of the contract is altered ; yet We see that nothing is more 
usual, and that it is perfectly settled, that a demand at such 
banker's is a sufficient demand. 

It has been insisted, that if the maker of a note endorsed 
gratuitously, and for his accommodation, can appoint the place 
of payment, it puts it in his power, by appointing a distant 
place of payment, to increase the risk and responsibility of 
the endorser, without his assent, and contrary to his under- 
standing of his engagement. In the first place, this can be 
guarded against, by inserting a place of payment in the note 
itself; and, in the next place, if the maker should appoint a 
place of payment so distant and remote as to impose an un- 
reasonable risk on the endorser, it might be considered a fraud 
upon him. When such a case arises, it will deserve serious 
consideration, whether the endorser can be rendered liable. In 
the present case, it is not pretended that the defendant has 
been injured by the maker's appointing the place of payment ; 
and the notice of the non-payment of the note was given within 
two or three days after it was dishonored. In any light in 
which I have been able to place the question, I cannot doubt 
of the defendant's liability ; and this is the opinion, also, of 
my brethren. 

Judgment for the plaintiff. 

WooDWORTH, J., being a party, did not, of course, sit in the 
cause. 
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UTICA, 

Ociol)er, 1820. 

•Stafford against J. V. N. Yates. 

Anx' person ASSUMPSIT on a promissory note, dated Albany, Octo- 
*rho IS a parly Jer Ist, 1818, made by Sebastian Visscher, for 300 dollars, pay- 
InAy°^*vcm>ui^ ^^le to the defendant, or his order, sixty-two days after date, 
"^ih* 1'*''**"*^*' ^^ ^^^ Mechanics' and Farmers* bank, endorsed by the defend- 
tresfaiKTa^wo^ ant, to the plaintiff. The cause was tried at the Albany circuit, 
'h^'/JEfcf*" ^^ '" October y 1819, before Mr. Justice Van Ness, 
•etcrai eDdors. It appeared, that the note, endorsed by the defendant, and 
«"» ^""T *? ^y ^^^ plaintiff, as second endorser, was discounted at the bank, 
the eudonees, ^'herc it was made payable, for the accommodation of the maker, 
or precediiijr The notc was protested for non-payment on the 5th of Decew- 
toTtefirstcn- ber, and due notice of the demand, and non-payment, given by 
'^oj^crofanoic the no^ffry of the bank, in the evening of the same day, to both 
ccivcd ^notU:'e of the cndorscrs. On the 24ih of February, 1S19, the plaintiff 
Hf !** """"^Y" ^^'^"t to the bank, where the note remained, took it up, and 
5w'2ir,'bS iot having erased his name as second endorser, afterwards brought 
rromihesecoDd his action against the defendant, as first endorser. 
cndo«er,*^"*?i At the trial, after the plaintiff had proved the facts above 
liable lo such stated, the defendant's counsel objected, that the evidence was 
dor^"1n' The Hot sufficicut to support the action, on the ground, that the 
same manner plaintiff had not proved a notice from himself, as ^etanrf endors- 
had been** re^ er, to the defendant, as first endorser, according to the aver- 
hiin *^(t) '"">" ment in the declaration, and had so long delayed taking up the 

Tboligh the note ; but the judge overruled the objection, and charged the 
last eudorser jury, that the proof was sufficient to charge the defendant, and 
ihan^a yl^,^ that they ought to find a verdict for the plaintiff. The jury, 
mJie an"cf brilr accordingly, found a verdict for the plaintiff, for 318 dollars 
hs*^'acUon"'a? and 37 ccuts. The defendant's counsel excepted to the opin- 
;rainst a prior Jq^ ^nd direction of the iudge, and tendered a bill of exceptions 

eudoreer, who , j o ? r 

has received pursuaut to the Statute. 

notice of non- f^^ declaration contained a count on the note, and the 

payment from , .-,, , /• • • 

the holder, the usual moucy counts. The count on the note, after stating the 
[ * 3'28 ] presentment of the note, and the refusal of payment, *&c. 
tffc/i hiT ri°bi averred notice as follows : " of which the before-named plain- 
of*^*^aciioii"^a. tiff, afterwards, to wit, on the day aforesaid, gave notice to the 
^^nst the first bcfore-namcd defendant." 

endorser. . . , . i i i- 

A motion was made to set aside the verdict. 

(a) Vide Mead v. 

*^'ioo.^**"'' Van Vechten, for the defendant. 1. The second endorser, 
on receiving notice of the note being dishonored, is bound to 
give notice to the first endorser, that he intends to look to him. 
In Morgan v. Woodworthy (3 Johns. Cases, 89.) the court said, 
that when the second endorser is called on for payment, in de- 
fault of the maker, he ought to take up the note immediately, 
and give immediate notice to the first endorser. Thi? general 
principle is laid down as a settled rule, without adverting to 
the fact of a notice having been given to the first endorser by 
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the holder, (a) Such, also, appears to be the mercantile usage. UTICA. 
{Jameson v. Sxointon, 2 Taunt Rep, 224. Hilton v. Shepherd, ^«^^>8«>. 
6 East, 44. note. Bayley v. Betis, 83. Chittf/ on Bills, (2d 
ed.) 166, 167. 2 Bro, P. C. 265.) The plaintiff has averred, 
that he gave notice of the demand and non-payment to the de- 
fendant ; and if that averment was necessary, it ought to be 
proved. The fact is, that the defendant received no notice 
from the plaintiff until more than a year after the protest, and 
then only by the present suit. 

Foot, contra. In Morgan v. Woodworth, the defendant, who 
was the first endorser, had not received notice from any person 
whatever, either from the holder or the second endorser. That 
case goes no further than to decide, that the first endorser is 
not liable without notice ; and if the second endorser looks 
to him, he must take care that he receives *due notice. If any [ * 329 ] 
thing more is said by the court, it is a dictum merely. But the 
decision in that case is according to the well settled rule in 
Englan'i, that the endorser must have notice from somef person . 
who has a right of action on the bill. (6) Though Baylcy and 
Chitty state this to be the rule, yet they advise, for greater cau- 
tion, that each party, immediately on receiving notice, should 
give notice, also, to the parties who may be liable over to him, 
and against whom he will be obliged to prove notice ; and 
the case o( Morgan v. Woodworth, shows the propriety of that 
caution. But all the books agree that a notice by the holder, 
accrues to the benefit of all the preceding parties. The holder 
may be satisfied with giving notice to his immediate endorser 
only ; biit if he does, in fact, give notice to all the endorsers, it 
will accrue to the benefit of each endorser. {Chitty on Bills, 
166. (2:39.) Bayley, 83. Kyd on Bills, 126.) In Jameson and 
others v. Swinton, (2 Camp. N. P. Rep. 373.) the objection was, 
thai ihe defendant, who was the first endorser, had received 
notice of the dishonor of the bill from the second endorser, and 
not from the plaintiffs themselves, who, as holders, had given 
notice to their endorser ; and that the plaintifls could not avail 
themselves of a notice given by a third person ; but Lawrence, 
J., said, that he did not remember to have heard the objection 
made before ; and was of opinion that the endorser was liable, if 
he had due notice of the dishonor of the bill from any person who 
was a party to it. {Shaw v. Croft, Chitty on Bills, 180. note.) ^ 

Per Curiam. We see no ground to doubt the correctness 

(a) In the case above cited, no notice was given by the holder to the first 
endorser, though a notary was employed by him for that purpose. The notary 
was, afterwards, sued by the second endorser for his neglect, in not giving the 
notice, pursuant to his engagement to the holder : but the court held, that the 
action could not l>e sustained, on the ground, that the special undertaking of 
the notary to .4., the holder, would not enure to the benefit of M.^ the second 
tndorser, and it was no part of the general duty of a notary to give notice ta 
the endorsers. (Morgan v. Van Ingen, 2 Johns. Rep. 204.) 

(&) Vide Utica Bank v. Smiih, antt, 230. 
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of the decision at the circuit. Upon authority, as well as sound 
reason, it is sufficient that the first endorser had notice from 
any subsequent holder of the note, of the default of the maker, 
and that he would be looked to for payment ; provided such 
notice were given immediately after such default. The only 
object in requiring notice is, that such endorser may have re- 
course to the maker, to indemnify himself. And whether, after 
such notice, the first endorser be sued by the second, or third 
endorser, is immaterial ; and *notice of non-payment, &c. from 
either of them, enures to the benefit of all who stand behind 
him on the note. 

As to the delay on the part of Stafford, in taking up the note, 
it cannot lie in the mouth of the first endorser to impute laches 
to him. Yates was bound to save his endorsee harmless, and 
he ought to have taken up the note himself. The laches lies 
at his own door. The case of Jameson and others v. Stcinton, 
(2 Canwb, N. P. 373.) before Lawrence, J., is in point for the 
plaintiff, (a) 

Judgment for the plaintiff. 

{a\ The French law fixee^ with great preciBion, the time within which the 
parties to a bill which is protested, are to brin? their respective actions. 

Where the bill i% payable in France, ^een aays after the protest are allowed, 
if the drawer or endorser lives within ten leasues of the place where the bill is 
payable ; and an additional day is allowed for every five leagues beyond tliat 
distance. 

The periods of delay, as to bills pavable in different countries, are regulated 
in the same manner : and if the koidcr^ or any of the endorsers, neglect to 
pursue their remedy against th& parties liable to them, within the peiiods so 

J described, their rights are barred. (Pothier, trait, de Cont. du Change^ it. 13*2 
53. Code de Commerct, liv, 1. tit. 8. sect. 11.) 



Jackson, ex dem. Neilson and Wife, against M'Vet? 
and others. 



An atlomey 
or counsel of 
the plainliflT or 
defendant, may 
be compelled lo 
testify whether 

[*331] 

a deed de- 
•cribed by the 
adverse party 
IS in h'.s possess- 
ion or not, so as 
lo authorize the 
other party, on 
Ills refusing to 
produce it, afler 
notice for that 
purpose, to give 
varol evidence 
of its contents. 
A declaration 
or confession by 



EJECTMENT for land in Wallkill tried at the Orange cir 
cuit, in November, 1818, before Mr. Justice Van Ness. 

The plaintiff gave in evidence letters patent to P. V. B. 
Livingston and John Prevosty dated May 26, 1750, for 3,000 
"i^acres of land ; and a release in fee for the same land from the 
patentees to James Alexander, dated May 29, 1750. It was 
proved that James Alexander died some time between the years 
1750 and 1760, leaving one son William, afterwards Lord 
Stirling, who died in the spring of 1783, leaving two daughters, 
Catharine and Mary, two of the lessors of the plaintiff. A wit- 
ness for the plaintiff proved that the premises in question were 
included within the bounds of the patent, which is only seven- 
teen chains wide. The witness stated, on his cross-examination, 
that more than thirty years ago, Duncan Brown lived on the 
south-east part of the line near the river Wallkill, and the prcm- 
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ises in question, which were then in woods and unenclosed, utica, 
claiming the farm he possessed as his own, having purchased ^«**»*^"'' '^^ 
it of James Alexander ; and that D. B, died on the farm before Jacksoit 
the revolutionary war. The defendants' counsel then offered ^^• 
to prove by the same witness, that Duncan Brovm claimed the 
premises in question as included within the lands purchased by on® o^ ^^c ^^• 
him of James Alexander , which was objected to by the plain- iSTuVcciment^ 
tiff's counsel, and overruled by the judge. « evidence a- 

The defendants proved that Duncan Brovm died long before ^^\ ^ ^^ 
the revolutionary war, and that he lived near, but not upon the The evidence 
premises in question ; the country being then a wilderness, called lo^pw^ 
That Daniel M Vey, the husband of the defendant, JS. M' Fey, ^^^^f**"}*""^",,;**!! 
and father of the other two defendants, first entered upon and fhe ^ adverse 
cleared a part of the premises in question, about twenty-eight P^7 ^" "> *»." 
years ago. The defendants' counsel then gave notice to the ?^2rt"M<i has 
plaintiff's counsel to produce a deed given by James Alexander JP^"®®^i2 '*™" 
to Duncan Brown, dated about the 31st of May, 1750, for 993 tier* for "^ that 
acres of land, being then the farm on which D. B. lived, and the pu»po«c, i» not 
lands adjoining; and it was proved, by John Cox, that about k^causTtfaewii' 
four years ago, he delivered up to Samuel W. Brown, one of the j|^««' ^o^^^ ^ 
lessors of the plaintiff, that deed. It was objected, that the rused^rdeed^ 
notice to produce the deed being given on the trial, was insuf- rg^n^J"^**** ^ 
ficient. The defendants' counsel then called upon the plain- ^o(^^\^e comL 
tiff's counsel to testify that the deed was then in court and in *^^*^*®^ ^^ ^ 
his possession ; this was objected to, but the judge overruled the ihe^ j>remi8e» 
objection, deciding that it was not within the privilege of the Jil'o^^'ob^eci* o/ 
counsel, to refuse to be a witness for that purpose, and *that r » 333 1 
the defendants having proved the deed to be last in the possess- the , inquiry 
»on of the plaintiff, the counsel were bound to answer the !l*^'"^..^** 1^ 
question. The plamtin s counsel then admitted that he had ises in question 
in his hands, a deed from James Alexander to Duncan Brown, in®7ucli"*dc«d^- 
for 993 acres of land, in lot No. 18 and 19, in the MinisinJc andbynotpnv! 
angle ; but refused to produce the deed. J. Cox then testified thenlSfed for 
that he was the executor of John Brown, the son and executor a strongr pre' 
oi Duncan Brown, and that the deed above mentioned by him a^SsiThe^S^ 
had been, for many years, in his possession, and that he had ly, that it does 
often perused it, and always supposed the premises in question p^^ges ^ 
included in that deed. On being cross-examined, he said, that testified by tkt 
he had a very imperfect recollection of the boundaries in the ^'^®**- 
deed ; nor could he, from his recollection, state a s'mgle course 
which it contained : that he supposed and thought, but did 
not know, that it included the premises in question : that he had 
always supposed that the deed was for lot No. 18 in the JMin- 
isink angle, which is part of the Minisink patent. The defend- 
ants then offered to prove that D, B. in' his life-time, and his 
children since his death, had always claimed the premises as 
part of the land conveyed to him by James Alexander; but 
this was overruled by the judge, unless the defendant first 
proved an actual possession of the premises by D, B. or his 
heirs. The defendants then called on the plaintiff pursuant to 
Vol. XVIII. 33 257 
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UTICA, 

October, 1820. 

Brooks , BrOOKS aS[ainst BaLL. 

V. ^ 

Ball. 

Where the IN ERROR, to the Court of Common Pleas of Orange 
piaimiflciaimed county. Ball brought an action of assumpsit against Brooks^ 
oMhe*^ (SiH in the court below. The declaration contained a special count, 
u"bui**** o ""'*d ^^^*"8 ^^^^ ^^^ plaintiff claimed of the defendant the sum of 
thaUf STcpiaUi- one hundred dollars, which the defendant dented that he owed 
If Jhrco*r^JI" ^^ ^^^ plaintiff, but promised that if the plaintiff would make 
ncss of the oath to the correctness of his claim, he the defendant would pay 
*^a^'"*ii*'aild°the ^'^^ amount thereof; and averred, that the plaintiff did make 
pfa^ntiff^'made oath to the truth and correctness of his claim, but that the de- 
affidavitaccord- fendant, notwithstanding his promise, refused to pay the one 
[ * 338 ] hundred dollars, die. The declaration *also contained the com- 
thai^his wwf^a ™^" nioucy couuts. The defendant pleaded the general issue. 
valid promise •, AAcr the plaintiff's counsel had stated his case, the defend- 
acilon^t^recol" ^"^'^ couusel insisted that admitting the facts stated to be 
er the amount provcd, they wcrc uot Sufficient to support the action ; because 
noi°"cmi;Mtem ^^® promise of the defendant was without consideration and 
to the defendant void ; and the plaintiff could not lawfully support his claim on 
!he p^DSff hSi ^^^ ^"^^ affidavit. He, therefore, moved that the plaintiff 
sworn falsely, should be nousuitcd ; but the objection was overruled by the 
mi8taj£on**!n'hU ^ourt. The plaintiff then w^en t into the evidence in support of his 
affidavit. case. It was proved, that the*defendant made the promise al- 

leged ; that the plaintiff had made the affidavit and demanded 
payment of the one hundred dollars ; and that the defendant 
had admitted his liability to pay the money, and intended to 
pay, but was advised to the contrary. 

The defendant's counsel then offered to prove, that the 
plaintiff, in his affidavit, had sworn falsely, or was grossly mis- 
taken. This evidence was objected to, and overruled by the 
court. And the counsel for the defendant tendered a bill of 
exceptions. The jury, under the direction of the court, found 
a verdict for the plaintiff, for 1 10 dollars and 50 cents. 

Wisner, for the plaintiff in error. This case is distinguisha- 
ble from the cases which are to be found in the books. They 
will be found to be cases where the defendant promised to 
pay a precedent debt, if the plaintiff would prove itby/i third 
person. Here the debt was to be created by the promi.se to 
pay, on the oath of the plaintiff himself It is against the 
fundamental principle of law, that a party should be a judge 
in his own cause, or give evidence in his own favor. 

If such a promise can be a foundation for an action, it is at 
most, prima facie evidence, and may be rebutted by showing 
that the plaintiff swore falsely, or was mistaken. (2 Comyn 
on Contracts, 449. 450.) 

Betts, contra. In Knight v. Rushtvood, {Cro. Eliz. 469.) 
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the defendant promised, that if the plaintiff and two witnesses ocioJr^1»2o. 

would depose before the Mayor of Lincoln, as to a bond of a v,.^--J-*«^ 

third person, the defendant would pay it. Bretton v. Frctii- Brooks 

man, (T. Raym, 153.) is precisely in point to show that this Ball. 

action may be maintained. The defendant promised that in 

consideration that the plaintiff would take an oath that money 

was due to him, he would pay it ; and the plaintiff took an 

oath before a master in chancery, and brought assumpsit for 

the money, and recovered. (6". C 1 Sid, 283. 2 Kcbie, 44.) 

In Stevens v. Thacker, {Peake's N. P. Cases, 187, 188.) the 

holder of a bill of exchange promised not to sue the acceptor, 

if he would make affidavit that the acceptance was a forgery. 

The affidavit was drawn, but the defendant did not swear to 

it. Lord Kent/on said, that if the defendant had sworn to the 

affidavit, he should have held that he had discharged himself 

firom the action, though the affidavit had been false. 1 Mod. 

166. Lloyd v. Willan, 1 JEsp. N, P, Cases, 178, 179. Del- 

esline v. Greenland, 1 Bay's S, C. Rep, 458. S. P,) One 

promise is a sufficient consideration for another promise. (8 

Johns. Rep. 306.) 

Spencer, Ch. J., delivered the opinion of the court. The 
principal question presented by this case is, whether a promise 
to pay a sum claimed to be due by one party and denied by the 
other, if the party claiming would swear to the correctness of 
the claim, and he does so swear, is a valid promise ? Another 
question was made on the trial, whether it was competent to the 
defendant below to prove that the plaintiff below either swore 
falsely or was grossly mistaken in the affidavit which he made. 

It has been frequently decided, that a promise to pay money, 
in consideration that the plaintiff would take an oath that it 
was due, was a valid and binding promise. Thus in Breiton 
V. Prettiman, {Sir T. Raym. 153.) the plaintifi* declared that 
the defendant promised, in consideration that tiie plaintiff 
would take an oath that money was due to him, he would pay 
him, and the plaintiff averred that he swore before a master in 
chancery. On demurrer, it was adjudged for the plaintiff, 
and, as the reporter states, because it was not such an oath for 
which he may be indicted. In Anin ^' Andrews, (1 Mod. 
166.) there was a promise to pay, if the plaintiff *would bring [ * 340 ] 
two witnesses before a justice of the peace, who should depose 
that the defendant's father was indebted to the plaintiff; and 
two judges against one, thought it not a profane oath, be- 
cause it tended to the determining a controversy, and the 
plaintiff had judgment. This case occurred before the statute 
of frauds ; the promise would now be holden to be void, unless 
in writing, it being to pay the debt of a third person. The 
case of Bretton v. Prettiman, is differently stated in 1 Sid. 283. 
and 2 Keb. 26. 44. It is there stated to be a promise to pay, if 
the plaintiff would procure a third person to make oath that the 
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money was due. But this makes no diflerence in principle, 
for, in either case, the oath was extra-judicial. 

In Stevens and others v. Thacker, {Peake^s N. P. Rep. 187.) 
the defendant was sued as the acceptor of a bill, and alleged 
it to be a forgery, and oiTered to make affidavit that he never 
had accepted it. The plaintiff agreed not to sue the defend- 
ant, if he would make the affidavit. The affidavit was drawn, 
but not sworn to. Lord Kenyan said, that had the defendant 
sworn to the affidavit, he should have held, that he had dis- 
charged himself, though the affidavit had been false ; for the 
plaintiffs, who had agreed to accept that affidavit, as evidence 
of. the fact, should not, after having induced the defendant to 
commit the crime of perjury, maintain an action on the bill. 
In Lloyd fy Willan, (1 Esp. Rep. 178.) the defendant's attor 
ney proposed to the plaintiff's attorney, that the defendant 
should pay the demand, if the plaintiffs porter would make 
an affidavit, that he had delivered the goods in question to the 
defendant. The affidavit was made ; and Lord Kenyan held 
it to be conclusive, and that the defendant was precluded fi-om 
going into any defence in the case. 

These cases, which stand uncontradicted, abundantly show 
that such a promise as the present, is good in point of law ; 
and that the making the proof or affidavit, whether by a third 
person or by the party himself, is a sufficient consideration for 
the promise. It is not making a man a judge in his own 
cause ; but it is referring a disputed fact to the conscience of 
the party. It is begging the question to suppose that it will 
lead to perjury. If the promise is binding, ^because the making 
the proof or affidavit is a consideration for it, the defendant 
must necessarily be precluded from gainsaying the fact, (a) 
He voluntarily waives all other proof; and to allow him to 
draw in question the verity or correctness of the proof or affi- 
davit, would be allowing him to alter the conditions of his en- 
gagement, and virtually to rescind his promise. 

Judgment affirmed. 

(a) Such is the principle of the civil law, aa to the effect of the decisory oath 
(le sermerU decisoirc) as the French lawyers term it, or the oath of verity^ as it is 
called in tlie Scotch law. The Digest contains many just rules and distinctions 
as to the cases in which the oath may be deferred. It is considered as an 
agreement or contract between the parties, (transactiOf) and as of greater force 
even than a judgment, (res judicata.) It might be deferred in regard to all 
matters of civil controversy, and in any stoge of a cause ; but it could be 
deferred to a party, in respect only to his own jpersonnl acts. When taken, it 
constituted the presumptio juris et de jure, which precluded all proof to the 
contrary. The party became entitled to judgment in his favor, or to be for ever 
discharged from the cause of action. Either party might defer tlie oath to the 
other. If the party to whom the oath was deferred, refused to take it, or to 
refer it back to the other, he lost his cause ; if the one to whom the oath was 
referred back, took it, what he si^ore to was deemed conclusively proved. 
'* Cum res jusjurandum demissa sit, judex absolvit : referentem audiet, et n 
actor juret, condemnet reum : nolentem jurare reum, si solvat, absolvit : non 
solventem condemnat : ex relatione, jurante actore, absolvit reum." (Di/^. lih, 
12. til. 2. /. 34. Polh. Trait, des ollig. Part 4. ch. 3. *. 4. JV©. 912, 913, 914. 
Ersk, InsL 779. Book 4. tit. 2. s. 8, 9.) 
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UTICA, 

Oclober, 1820 

Bank of Utica against MagheRv 

IN ERROR to the court of common pleas of Oneida county. Mag her 
*M. brought an action against the plaintiffs in error, in the [ * 342 ] 
court below, on a bank note, dated September 1st, 1815, at .. ^*^j^'**^'"5i« 
Utica, by which the President, Directors and Company prom- strucUou ©nhe 
ised to pay to Thomas Jefferson, or bearer, on demand, five ^J^'iA*^*^' u^' 
dollars. The declaration averred, that the plaintiff became fzilig ^eP.'u. 
lawfully possessed of the note, on the 20th of January, 1818, S^^^^^riJ^ 
and, on that day, presented it to the defendants, at their bank- ca to establish 
ing house in Utica, and demanded payment thereof, which counf*and^ de- 
was refused. The defendants pleaded the general issue, with posii,aiCa/w»- 
notice of special matter to be given in evidence. At the trial, ^jf,5^'ofc>«fc 
the plaintiff proved the note, and that, on the 1st of August, no, and requir- 
1817, it was presented to the defendants, at their bank in Otica, '"IJ^^ T'^tJcU 
who refused payment, alleging, that it ought to be presented branch at c. to 
at the office of the branch at Canandaigua. The plaintiff, ^Jb^SSe'S 
also, proved, that notes of the defendants' bank, countersigned ier, aud deciar- 
" O. Seymour," were paid out and received at their banking "^^^ ihouid^be 
house in Utica, in like manner as the notes of other country considered as 
banks were paid out and received by the defendants ; but it iJTS^^^rsuch 
did not appear, that notes countersigned by O. Seymour were branch at c, 
ever originally issued at the banking house of the defendants, iJjfic^IIi'fheb^k 
in Utica. The defendants, then gave in evidence the act pass- of utica so 
ed the 10th of April, 1815, entitled, "an act authorizing the amu/3|^an. 
President, Directors and Company of the Bank of Utica, to es- not maimam an 
tablish an office of discount and deposit at the village of Cc- a^.'JIltEnk 
najidaigua, in the county of Ontario, and for other purposes." «? uuca, wah- 
By this act it was declared, that no notes of the said bank vbusfy '"^ 'd^I 
should be issued at the branch, excepting such as should be nianded pay- 
countersigned by the cashier ; and that the same should uir^^ra/Ji' at 
then be considered as payable on demand, at the office of the t"- A demand 
said, branch. The defendants proved, that O. Seymour, whose ite fmiik lil'lv^ 
name was countersigned on the note, was cashier of the said ca,oiiiy, is not 
branch, in the village of Cafiandaigua, and that the signature *"A*^',o"e of the 
was in his hand-writing, the word " countersigned " being en- ^<»ca Bank, on 

»^,*^Ji ^«. ♦U^ «^4« o o which is wriilen, 

graved on the note. "countersipieJ 

The defendants insisted, that on this evidence they were en- P- tseynwur," 
titled to a verdict. But the court decided, that the evidence "^ ^JJSihfn'^e 
of the defendants was not sufficient to bar the plaintiff, and meaning of Uie 
that he was entitled to recover; and the *jury, accordingly, [*343i.] 
found a verdict for the plaintiff, for five dollars and 70 cents. *<^^} for it is not 
The defendants' counsel tendered a bill of exceptions, on gfve u*vaiiditv° 
which the writ of error was brought to this court. **?j he should 

° add to bis name 

his official char- 

Foot, for the plaintiffs in error. A corporation can act in acter of cM^wr 
no other way than that which is prescribed in its charter. (2 Lt in qu'esiioo 
Johns. Rep. 109.) By the act, (sess. 38. ch. 144.) the notes of the ^^ »« "<«"- 
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UTICA, plaintifTs so made and countersigned, though dated at Utica^ 
^^^^^^l^^f^^^ are made payable, on demand, at Canandaigua. A promissory 
note, payable on demand at a particular place, must be pre- 
sented for payment at that place. (14 East, 498. 2 Taunt. 
Maq'her. Rep. 60. 3 Taunt, Rep. 397. 18 East. Rep. 108. 5 Taunt. 

sionoflhe ow. ^^P' ^^'^ 

en^of ihe Ka^k '^^^ damages recovered, in this case, being only five dollars 
or'^'^^in o^'"^ a*^i and 70 cents, the plaintiff was not entitled to costs. The 
Uon, whidTwai court below awarded 35 dollars and 50 cents, for costs. As 
a^pubiic act, is corporations are not expressly excepted in the act giving juris- 
acT of w^hich diction to justices of the peace, the plaintiff might have sued 
bomfd^iruke *" ^ justice's court. (1 N. R. L. 387.) Costs are not given 
notice. by the common law, and the statute relative to costs is to be 

The pro- construcd strictly. 

sumpUan, lu •' 

Mich case, is, 

ihai the signing i^^^ contra. The note was duly presented, and payment 

IS omcial ; and , ' , , , , , . , ''/• * i \ n \ * rr » 

ifuicreisany demanded, at the bankmg house ot the defendants at Uttca. 
The^'f^e^of ihS ^^^ name of O. Seymour was, indeed, written on the note 
insirument, it after the word *' countersigned," but without any addition. 
Saujed'^ ? ^® ought to liavc added the words " cashier of the office of 
parol. discount and deposit at Canandaigua,^' otherwise the public 

cannot know that the note is of that description which is 
payable only at the branch at Canandaigua. The appoint- 
ment of the cashier is a private act, and the public are not 
informed, by the words " O. Seymour,'^ that he is the cashier i 
of the branch at Canandaigua, or that the note was issued 
there. For aught that appears, it was issued at the Utica bank. 
Again ; though a demand might be made at Canandaigua, 
yet the plaintiff had, also, a right to demand payment of the 
makers of the note at Utica. By the act incorporating ttic 
[ * 344 ] *bank, the defendants, in regard to notes issued by them, are 
placed on the same footing as an individual. 

Again ; we say, that no demand of payment was necessary, 
before bringing the suit. For where a precedent debt or duty 
exists, no demand previous to bringing a suit is necessary ; 
though it may be otherwise, where the obligation to pay is col 
lateral. {JVolcott v. Van Santvo^rd, 17 Johns. Rep. 248. 1 
Saund, 33. n. 2. 2 Saund. 118. n. 3. Comyn's Dig. Pleader. 
(C.) 69, 70. 4 Johns. Rep. 183. 10 Mod. 38. Bayley on 
Bills, 110. 78. n. a.) 

As to costs ; this court has decided, that a corporation cannot 
be sued in a justice's court. (5 Johns, Rep. 347. 7 Johns. 
Rep, 356.) As the plaintiff is, therefore, compelled to sue in 
the court of common pleas, he is entitled to costs in that court, 
l^he case is within the reason of the rule as to executors and 
administrators. (2 Johns. Cases, 209. 3 Johns. Rep. 450. 
6 Johns. Rep. 332. 7 Johns, Rep. 537. 8 Johns. Rep. 123.) 

Spencer, Ch. J., delivered the opinion of the court. The 
question arising on the record, is, whether the bank of Utica 
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is liable to be sued, since the act of the 10th of April, 1815, UTICA, 
on a note of that bank, countersigned by O. Seymour, the ^«»|^^^«W8^ 
cashier of the office of discount and deposit in the village of Bank of 
Canandaigua, unless it be averred and proved that payment Utica 
has been demanded at such office of discount and deposit, Macher. 
before the commencement of the suit. 

The act of the 10th of April, 1816, (sess. 38. ch. 144.) pro- 
vides, that the bank of Utica may establish an office of discount 
and deposit at CananJaigua, under such rules and regulations 
as they shall prescribe, not contrary to the provisions of the 
act of incorporation ; and that no notes of the bank of rdca 
shall be issued at the branch bank, excepting such as shall be 
countersigned by the cashier; and the same shall then be 
considered as payable on demand, at the office of the said 
branch. 

The object of the act was to transfer a part of the capital of 
the bank of Utica, to the office of discount and deposit at Ca- 
nandaigua, for banking operations there. The ability of the 
bank of Utica to redeem the note? issued by it, and especially 
•as to such as were issued at the branch, was impaired, in pro- [ * 345 ] 
portion to the capital furnished to the branch. It appears to 
me to have been manifestly the intention of the legislature 
that notes countersigned by the cashier of the branch bank, 
and issued from it. should be demandable, in the first instance, 
at the branch. They are then to be considered as payable on 
demand at the office of the sah! branch. That enactment, ex vi 
termini, excludes the idefi, that with respect to bills thus coun- 
tersigned and issued, they shall be payable, also, on demand, at 
the Utica bank. Considering the object and provisions of the 
act, we have no hesitation in saying, that payment of such bills 
must first be demanded at the branch. Any other construction 
would defeat the obvious intention of the legislature, and the 
declared purposes of the act. There can be no doubt that, if 
payment be refused, upon the presentment of a note counter- 
signed and issued as prescribed by the branch, but that the 
Utica bank would be liable ; but until such demand be made, 
there is no default. We consider the act as imposing it, as a 
pre-requisite duty, on the holder of such a bill to make a de- 
mand at the branch, before the Utica bank can be called upon. 

It has been objected, that the note given in evidence was not 
countersigned, within the meaning of the act ; Seymour not 
having added to his signature the title of his office. The act 
prescribes no form of countersigning the notes issued by the 
branch. It requires only that the notes issued by the branch 
should be countersigned by the cashier; and it is in proof that 
O. Seymour was tne cashier. He has not added to his signa- 
ture his official character ; and we do not think this necessary. 
The act of 1815 is a public statute ; for being an extension of 
the powers of the bank of Utica, and the original act being a 
public act, the enlarging act must necessarily be a public act. 
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UTiCA, When, therefore, it is considered, that every person must be 
^^)^l!^^[^J^ deemed conusant of the law of the land, and of the statute 
Jacksun vesting the bank of Utica with the power of establishing a branch. 
Claw ^"^ requiring the notes issued by it to be countersigned ; and 
when it is seen on the bill itself, that it is countersigned, there 
could exist no doubt on the mind of any one, that the bill in 
[ * 346 ] question had *been issued under the authority of the act of 
1815. But in the present case, the plaintiffbelow was express- 
ly informed, before he brought his suit, that this note ought to 
be presented at the branch. Independently of these consid- 
erations, it was not necessary to the validity of the act of 
countersigning, that Seymour should have added to his name 
his ofRcial character of cashier. This point was considered 
by the Supreme Court of the United States, in the case of the 
Mechanics' Bank v. the Batik of Columbia, (5 JVheaton, 334.) 
The check, in that case, wanted the official signature of the 
cashier ; yet it was held, that it was an official, and not a private 
act, and that it was not true that the acts of agents derived 
their validity from professing, on the face of them, to have 
been done in the exercise of their agency. In that case, the 
court were of opinion, that the marks of an official character 
not only existed on the face of the check, but predominated, 
and that evidence to fix its true character became indispensable. 
In the present case, marks that Seymour countersigned this 
note, as cashier, greatly predominate. Who ever heard of a 
bank bill being thus countersigned by a private individual, and 
especially when the word " countersigned" is engraved on the 
bill ? But when we consider this countersigning in connection 
with the act of 1815, there cannot remain a doubt, that it wa.s 
an official act and a compliance with the statute. 

Judgment reversed. 



Jackson, ex dem. Van Buskirk, against Claw. 

and^'ite dccbr' EJECTMENT for land in Cocksackie, tried at the Greene 
Hiions^of*^Uie circuit, in December last, before Mr. Justice Van Ness. 
[ * 347 J *The plaintiff proved, that John A. Van Buskirk owned 

panics are p/-t- |Jjq farm on which the defendant now lives, and sold it to the 
dence of mar- defendant, about 15 years before the trial. That the lessor of 
""fiSi where ^^^ plaintiff, Hannah Van Buskirk, as widow of John A. Van 
wiihoui any*ap^ Buskirk, presented her petition to the Court of Common Pleas 
parent ™pi"^j of Greene county, to have her dower in the farm so purchased 
le? a^cohlbUa- and occupicd by the defendant, set off to her, and admeasurers 
IwS ears**sc"- ^^^^ accordingly appointed, who made their report, setting 
araicd,**"*caify off twenty-thrcc acres of the farm to the lessor, for her 
forty years ago. Jowcr, which report was filed and recorded on the 30th 

and continued _ ■«* i/^i^ mi ■ » « ■ 

fcparaie, wiUi- of May, 1819. The present suit was brought to recover the 
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possession of the twenty-three acres, parcel of the farm of the utica, 
defendant, so assigned and set off to the lessor, for her dower, ^^^^^^fj^ 
The defence set up at the trial was, that the lessor of the plain- jacksok 
tiff was not the lawful wife of John A. Van Buskirk. A wit- ^• 

ness for the plaintiff testified, that he had known John A, Van 
Buskirk and his wife, the lessor, between 35 and 40 years, ©ut any claims 
during which time, they resided at, and near Cocksackie, lived on each^'olhe? 
together as man and wife, and had several children, the eldest as husband ami 
being about 37 years old. That the lessor of the plaintiff had, Jhat*' tue'"'!!^ 
during all the time the witness was acquainted with her, sus- sumption of 
tained a good character in society. That he knew her hus- jllg'^"froni "iLc 
band when he was a boy; that he was bom in New- Jersey, previous cohab- 
and went from Cocksackie to that state, before the revolution- J-ebluicd^* 
ary war, and returned again to Cocksackie, afler the peace. ^' ^^ ^f 
Another witness, on his cross-examination, said, that John A. ing,Mmau\nd 
Van Buskirk told him, that he had a wife previous to his j^'^i^gj*^'^'®^ 
marriage with the lessor, but that his first wife died before his tile wife' \\^e!it 
second marriage. n83'^wi^"^she 

J. iS., a witness for the defendant, testified, that he knew the removed out 
lessor of the plaintiff 50 years ago, and that her maiden name ofthe state, and 

■r% 1 "^11 I'l-ii'' 1 1 wasneverhcani 

was Jrudney, and she once lived with the witness s mother, at of aa«»nvards. 
Fishkill, as a hired servant. That in October, 1779, John A. ^l\^''''^''^^^'^ 
Van Buskirk hired a room of the witness, for himself, and a another woman, 
woman he called his wife, and a child named JbAn. The woman's fjv^jjj SJ*" "ajlj^ 
maiden name was Jane Blauw, and they both said that they a»d died leav' 
were married. They occupied the room until April, 1780, yj^^^ S'^ulc 
(and during that time Hannah Pudney lived in the same house, abscnVe of the 
as a servant to the mother of the *witne3s,) when Van Bus- [ * 348 J 
kirk removed with his family to New-Marlborouffh, where he ?"' J^^^'^^J^ 

11 -r .J •! -»m,r^-» -rr n i • -i scven vears, 

remained about a year. In April, 1781, Van Buskirk came from 1783 to 
to the house of the witness at Fishkill, and said, that he and his J™^^ ^'b^en 
wife had parted, and that she had gone to Long-Island to her hrard'of during: 
friends. He wished to be hired, and the witness, accordingly sufficieni^io'*^- 
hired him, and he continued in the service of the witness, about foni a presump- 
six months, during which time the lessor lived in the family, d°ath ■ *and *ai- 
and married Van Buskirk, and in the same year, they removed though the see- 
to ^M cm. :?Vh,T7^ 

The counsel for the plaintiff objected to the declarations of was void, his 
Van Buskirk as evidence of his former marriage ; but the judge f|,"J, HihiJfye^ 
overruled the objection. his continued 

J. S,, the witness, on being asked by the plaintifi's counsel, w^iKr^^ond 
whether Van Buskirk, before his second marriage, had not wife for27 years 
told him that his first wife was dead, answered, that Van Bus- ^^^ ropmaiiou 
kirk showed him a letter, stating that his first wife was dead ; of their mar- 
but the witness knew it to be in the hand-writing of Van Bus- g^'ch!Irac*iCT 
kirk himself The witness stated, that he had not seen the m society of th« 
first wife of Van Buskirk, since she lefl Fishkill, in 1780 ; that iT'^^ki Um2: 
in December, 1783, he was on Long-Island, when he heard and until the 
that Van BuskirVs first wife was living, and had recently been fo*iSed*iuffi*c'ie«" 
there on her way to Nona Scotia, where she intended to reside ; giouud to pre- 
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UTICA, freeholders and inhabitants of a school district, '< to vote a tax 
^^^^^^^^fj^ on the resident inhabitants of such district, as they shaU deem 

Maybke sufficient to purchase a suitable site for their school house, 
V- and to build, keep in repair, and furnish such school house," 

&c, and to choose three trustees, and a collector for the district, 
precise and def- &,c. (sec. 13.) and it is made the duty of the trustees of the 
tex*'on'*ihe**m* school district, " to make a rate bill, or tax list, which shall 
babiianuofihc rajse the sum voted for," with five per cent, for collection, and 
haSding ^a to auuex to such rate bill or tax bill, a warrant for the collection 
Jjhooi house, of the tax in the form prescribed. (Sec. 18.) 
tri^tees^of Uie It was provcd, that the freeholders and inhabitants of iS. at 
school disirici a regular meeting, passed the following resolution : " Resolved, 
rz7d"by^"gen' that a school housc be built on the same site where the old 
era! vote of one stood, and of the same size as the old one ; and that the 
Ihr ie\^ing"^a trustccs of the Said district levy a tax on the inhabitants of said 
tax to defray district, to defray the expenses of the same." 
o!^ huUdnf^^^^^a On the trial before the justice, the jury found a verdict for 
wahoit 'red- ^^^ defendants, on which the justice gave judgment. 
fyiii^^Uie^Tura On the return to the certiorari, the only question was, 
lo issu '^thctr ^^''^^thcr the vote of the freeholders and inhabitants, for a tax, 
warraiii for the in the general form of the resolution above mentioned, was suf- 
levy of the fj^ient to authorizc the collection of any tax, or whether the 

money expend- , i * <• . i i • i 

cd i>y them, for votc ought uot to be for a precise and determmate sum to be 
thai purpose, asscsscd and raised. 

[♦352] *Platt, J., delivered the opinion of the court. According 

to the rules for the construction of such special powers as are 
conferred by this statute, I am of opinion, that without a sub 
sequent audit, or sanction of the freeholders and inhabitants of 
the district, at a regular meeting, liquidating the precise amount 
to be raised, the trustees of the school district were not author- 
ized to issue their warrant to collect the money expended by 
them in building the new school house. The freeholders and 
inhabitants, at their meeting, had no right to delegate to the 
trustees any discretionary power, as to the aggregate amount 
of the tax to be collected. They are required to " make a rate 
bill, or tax bill," &c. "to raise the sum voted for," which 
implies a vote for a definite sum. The judgment must, there 
fore, be reversed. 

Judgment reversed. 



Maybee against Avery. 



A verdict and THIS was an actiou of slander, tried before Mr. Chiet 
irn*!^*'"bc'*ei^I Justice Spcnccr, at the Albany circuit, in October, 1818. 
dcncc, must be The words laid in the declaration, as spoken by the defend- 
^\n\, \n6^\^- ant of the plaintiff, were : '•' You are a thief" " You stole 
Iwecu the same my hens." "He stole my hens." "I as much believe ho 
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stole my hens, as I am alive." The defendant pleaded the utica, 
general issue, with notice of special matter to be given in evi- ^'^*^'**^»'' ^^^o. 
Hence, justifying the truth of the charge. Maybsk 

At the trial, the plaintiff proved, that the dcfen4ant, in the 
spring of 1816, had spoken the words charged. The defend- 
ant then produced a record of conviction before three ^justices [ * 353 ] 
of the peace, at a court of special sessions, held by them on the p«rt"t's or pn- 
13th of Aprily 1818, by which it appeared, that the plaintiff ^' wiiore tiie 
was convicted l>efore the said justices, of stealing two hens of n»a"er in dis- 
the defendant, and was fined for the offence, seven dollars. ^u!n o( *pubifc 
To the admission of this evidence, the plaintiflf's counsel ob- ^ighi, all per- 
jected ; and the chief justice decided, that although the record ^n'lhe same siu 
might not technically be considered as a bar to the plaintiff's "^^'®" «™ ^' 
action, yet it was evidence of the plaintiff's guilt, and went to ^Vs.w^eretbo 
show, that there was no malice on the part of the defendant, P"^''.*^[* jP*^3 
in speaking the words ; and that he should allow it to be read ui^roMcuUou 
for that purpose, and it was, accordingly, read in evidence. ihron*h^**^ihcir 

The plaintiff then offered to show, that the evidence on offSera, any S- 
which the conviction was founded was false, and to prove that !jvi*}"|,f„ge!rof 
he was owner of the two hens mentioned as the subject of the Ihe conviction, 
petit larceny, of which he was convicted before the justices. acU-^/'of'sui" 
To this evidence the defendant's counsel objected, on the <{<»r, for saying 
ground, that the record of conviction, until reversed, was con- ^al l^*/<i>/ and 
elusive evidence of the fact of the plaintiff having stolen the sioie ibc ' dc- 
hens in question. This objection was sustained by the chief ^ record* of"* 
justice, and the evidence rejected ; and the jury, under his di- conviction of 
rection, found a verdict for the defendant, with leave for the forettoLrt^S^ 
plaintiff to move to set it aside, on a case made. It was admit- Special Sei- 
ted, at the trial, that the conviction of the plaintifl* was before ii^"uie**defe^' 
the commencement of the present suit, and that the defendant ants hens, is 
was not a witness at the trial in the Court of Special Sessions, deirc^u^^^^^^ 

The case was submitted to the court without argument. notice or pica 

of justificaiion 
by the defend* 

Spencer, Ch. J.*, delivered the opinion of the court. The ant, of the truth 
question whether the record of conviction was evidence or not, spoken. * The 
is certainly not free from doubt. Both PeaJce and Phillips veniict of con- 
treat it as a point pretty much afloat, and I have met with no ca^*""!*" how'' 
case expressly deciding it. The case of Jones v. White, (1 Str. ever, only pn- 
63.) independently of the loose manner in which the judges d.^uc^^'^^iJU 
speak, and the nature of the issue, cannot be considered an piaiuti'ir, there- 
authority, for the court was equally divided. Bullcr, in his lo^isprovo^tL 
Nisi Prius, (245.) lays down the law to be, that " though a ^ac** »od u> 
conviction in a court of criminal jurisdiction be conclusive evi- S"^%«^'fjSSty 
dence of the fact, if it afterwards *come collaterally in contro- f * 354 J 
versy, in a court of civil jurisdiction, yet an acquittal in*such of iheevidenc* 
court is no proof of the reverse. As, suppose the father con- convUiioii was 
victed on an indictment for having two wives, this would be f^uade*!. Bm 
conclusive evidence in ejectment where the validity of the canuo^"^*^^ 

ccived in evi- 

(«; Vide Onrdntr r. Budtbetf 3 Qneem*» Rep, 190. BmH r. fi/mifawy, 4 Owm** tUp. 539. dence at all, if 

Dam$ ▼. ffoodj X WhtaL Rep, 6. Barr ▼. Oroex, 4 WktaL Rep. 213. tbe dofendaat 
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UTiCA,^ * second marriage was in dispute. But an acquittal would not 
Ociobei^jB^. prevent the party from giving evidence of the former marriage, 
M%rBE£ so as to bar the issue of the second ; for an acquittal ascertains 
, ^'- no fact, asda conviction does, nor would a conviction be conclu- 

sive, so as to bar the party in a writ of dower or appeal, when 
'"(i^ih'^*' ari*' ^^^ legality of the marriage comes in question. And he proceeds 
a^icvcdfwa^s to say, that it would then he prima facie proof of it. Gilbert, 
rrltihi^' 'rose- '" ^^^ ^^'^ ^'^ Evidence^ (p. \V2.) expresses his opinion, that in 
cuiion. an action of trespass, an indictment for the same trespass, and 

verdict thereupon, may be given In evidence, if the verdict is 
founded on other evidence besides the party's own oath. I 
entirely concur with Phillips {Ev. 237. 241.) and Peake, {on 
Evid, 3d ed. p. 41. 47.) that the Conviction ought not to be re- 
ceived as evidence at all, where the party aggrieved, and who is 
a party in the civil suit, was a witness on the prosecution, for it 
would be impossible to say what influence his evidence had in 
inducing the verdict. It is, undoubtedly, a rule, that to give a 
verdict, and judgment thereon in evidence, it must be upon 
the same point, and between the same parties or privies. The 
reason why it must be between the same parties is, that other- 
wise a man would be bound by a decision in which he was not 
at liberty to cross-examine the witnesses; and generally, the 
benefit of the rule is mutual ; and one who is not a party to the 
cause, and would not be bound by the verdict, if against him, 
cannot avail himself of it. One of the exceptions to the rule 
is, that where the matter in dispute is a question of public right, 
in that case, all persons standing in the same situation as the 
parties, are aflected by it. It appears to me that a verdict on 
an indictment forms another exception, and upon the same 
principle. The public is the party aggrieved, the prosecution 
is carried on through their functionaries, and any individual 
may, when necessary, avail himself of a conviction. The plciin- 
tiff cannot complain of this, for he had an opportunity to cross- 
[ * 355 ] examine the witnesses, *to adduce his testimony, and to reverse 
the judgment, if erroneous. 

I am, however, of the opinion, that the verdict was not con- 
clusive ; that it was merely prima facie proof, and that the 
plaintiff ought to have been allowed to controvert the fact anew. 
Such a judgment would only be conclusive, when it came in 
question collaterally ; not when the issue was directly whether 
the plaintifl* was guilty of the larceny or not. 

The conviction not appearing to have been founded on the 
defendant's evidence, it rebuts all idea of malice on the part 
of the defendant, in speaking the words. Even had the plain- 
tiff succeeded in showing that he did not steal the hens, the 
verdict must have been either for the defendant, or merely nom- 
inal damages would have been given. Under these circum- 
stances, we think the ends of justice do not require a new trial 

New trial refused. 
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Jackson, ex dem. Vanderlyn & Betts, against New- 
ton and others. 



UTICA. 
October, 1820. 

Jackson 

V. 

Newtow. 

EJECTMENT for part of lot No. 47, in Bainbridge. The ^„'^^^;;'*"*« 
cause was commenced in May term, 1818, and tried before ^€91^*^11^1 
Mr. Justice fVoodwortky at the Chenango circuit, in June, l8l9. necessary only 

The lot, of which the premises are a part, was' patented to be^lakeu "under 
Timothy Church, in July, 1786. The plaintiff gave in •evi- [ * 356 ] 
dence a judgment and execution against T. Church, in favor <^5?^", ^"^j^^l®'^ 
of James and William Anderson, in 1800, and a sheriff's deed defendiut has 
dated June 4, 1801, recorded Sept. 8, 1803, for lot No. 47, ^hfdf^is """Un- 
sold under the judgment, to James and William Anderson : also, tordaimeliuie, 
a judgment in favor of John Taylor against William Anderson, '•« '^ "*J} ^**"'?*^ 
dated 19th July, 1808, and a record of the revival thereof, by though* "caiicli 
scire facias, against the heirs and terre-tenants of W, Anderson, ^y^j^^^fT 
docketed 8th August, 1817, and a fieri facias issued on the deed is pro- 
judgment against them : also, a deed from the sheriff of the fou^u7j'iefc"ctive' 
county of Chenango, to the lessors of the plaintiff, dated Octo- it win not de- 
ter 11, 1817. or^^^deS 

The defendant's counsel objected to the plaintiff's recovery, nni's posses- 
on the ground that W, Anderson, or his heirs, or any person *'"i"f j^^^rt in 
claiming under him, had never been in possession of the prem- possessK)n 
ises in question. But the objection was overruled by the judge. u["i^r"f j^^^Jf 

The defendant proved, that the sheriff sold the whole of supposing that 
lot No. 47, and two farms of W. A. together, for 25 dollars. J/^^^^^ \rT\^ 
The defendant then offered to prove that lot No. 47, at the execution of his 
time of the advertisement by the sheriff, was occupied by six purehScf''^ ul" 
or seven different persons, in distinct parcels, claiming under title of a person 
deeds, and some of whom were in possession before W. A. pur- samc"p?cmise!r 
chased the lot, and others in possession under him, and that under a subse- 
the defendants claimed adversely to, and by a title older than ^^^\ vie^rfo 
that of W, A. and that the description of the lot, merely by lot strengthen or 
No. 47, in the said town, in the sheriff's advertisement and Jue^u \ ^'il'ol 
deed, was uncertain and insufficient ; but the judge overruled »« ' abandon- 
the evidence. The defendant then gave in evidence a deed, {ll^^ntr^'anTc* 
dated 19th February, 1798, from Timothy Church to Joshua knowiedgment 
Newton, for one hundred acres of land, beginning at the north- Ji[|e^„ anS^hen 
west comer of lot No. 47, and descriled bv metes and bounds. Where the de- 
proved the 7th June, 1801, and recorded June 5th, 1813. fmo^iSon 

The plaintiff then called Joshua Newton, the grantor in the oiaimmg tiiie, 
last-mentioned deed, as a witness, in regard to the execution TTOk^adTed'l'or 
of that deed. The defendants objected to the witness as incom- ^^'e !«"»<* fr<nn 
pctent; but the objection was overruled. The witness testified, era^ ®^* under 
that he moved on the premises the 26th of May, 1799, being whim the plain- 
about 28 years of age ; that he first contracted for the land with by a subsequent 
Elcazer C son of Timothy C, which *was about four years [*357 J 

before he removed to the lot, and that he took a bond for the decdj the pos- 
session of the 
(«) Vide ante, Jaeksm, ex dem. IZmmmU and others, ▼. WkMt, page 4a defendant it to 
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UTiCA, deed. He took the deed from T. C, before he removed. 

Ociober, isao. WTJien the sale was made under the judgment of J, fy W. An- 

Jackson dersofiy he showed his deed to Dr. Hyde, who thought it defec- 

^' tive ; he, afterwards, showed it to nenjamin Hovey, judge of 

iwTOH. ^^^ Q p ^j. Qf^f^^Q^gQ^ ^jiQ gaid he thought it defective, but 

be considered advised the wiUiess to keep possession of the land, and say 
Ih^beJ^nb^ nothing about tne deed ; and the judge took the proof of it. 
or, at least' The wituess Said, the deed had no actual seal, but a flourish at 
o?"hi8*** decd^ the oud of the grantor's name, with the letters L, S. made with 
and not that a pen. When the deed was executed, it was said there was 
charactCT co'IJl! ^o wax or Wafers, and that a flourish with a pen was equally 
menccd from good. He sowcd the first crop on the premises in 1797. 
deed ** to^^ tile That feeling squeamish about his title, he i^ent to Schenectady, 
pia^niiflT. to purchase William Anderson^s right, or to sell his own, and 

real esla^e of a was told that W, A, was dead, and that he must wait until the 
debtor consists hcirs wcrc of age. That the witness gave two hundred dollars 
divided ° Tnt<5 for the land he purchased, and paid E, C. fifty dollars in part. 
separate farms, That he felt uo alarm until he heard of the judgment against 
severafand dis"!^ T, C. and Understood that his deed was defective. On iiis 
^l"*^* *«"»"*«» cross-examination, he said that he had no reason to suppose 
no*t * sdi *^ihc that the deed to him was antedated, or that Timothy Church 
whole lot to- v^as not present when it was executed. The witness was pres- 
Se gener8a"de- ent at its cxecution, and it was admitted by the parties to be 
scripiion of a sealed as well as signed. He gave a mortgage for the residue 
t^riainnumbcr, of the purchase, which he afterwards took up and destroyed, 
without any That the mortgage had no seal, but was signed with a flourish of 
ifc" parcels the pen, as in the deed. JS. C. was called as a witness, and testi- 
occupied^ as fjgd that J. N. gave him a mortgage for the balance of the pur- 
S^.^'^And^Hie chase money, and thought it was sealed with paste. Two other 
does so, the witnesses, who were sworn, testified that Joshua Newton first 
tion, ' will set began to clear the premises in the year 1797. The points of 
aside ibe sale, j^^ raised during the trial were, by consent, reserved, and the 

facts, as to the execution of the deed, summed up to the jury, 

who, under the charge of the judge, found a verdict for the 

plaintifi*. 

A motion was made to set aside the verdict, and for a new 

trial 

[*358] *Carfy, for the defendants. I. The shcriff^s sale was void. 

It was made by virtue of an execution against the heirs and 
terre-tenants of W, Anderson, and no judgment was shown to 
warrant such an execution. Besides, IV, Anderson had no 
legal estate in the premises, that could be sold by the sherifil 
Ifewton was in possession of the land, claiming to hold under 
the deed from T. Church, adversely. This adverse possession 
had commenced prior to Taylor^ s judgment, and had continued 
all the time. No title, therefore, passed by the sheriff's deed. 
As W. A. never took possession of the premises, all that he 
acquired was a mere right of entry. (2 Caines^s Rep, 67. 2 
SalJc. 563.) 
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2. Will the court intend that the judgment was regularly re- UTICA, 
^ived against every person ? It was revived on two nihiU re- ^«|^^«vJ8ao, 
turned to the scire facias, without naming any of the heirs or Jackson 
terre-tenants, or giving notice to any one. This appears from j^^^^^h 
the record which is referred to in the case. No person can 

be disturbed in his possession, without notice. 

3. The sale by the sheriff was irregular. He ought 
to have sold the land in separate and distinct parcels. 
There were seven distinct farms, occupied by as many 
tenants. Many persons would bid for one farm, who would 
not be willing or able to purchase the whole. Selling the 
whole together, in mass, is ruinous to the debtor, and is a 
practice not to be tolerated. (13 Johns, Rep, 102. 14 
Johns. Rep. 352. 1 Johns. Ch. Rep. 502. 2 Came*, 66. 11 
Johns. Rep. 373.^ 

4. Admitting, nowever, that the proceedings under the scire 
facias, and by the sheriff, were regular, yet the lessors of the 
plaintiff are bound by the statute of limitations. A purchaser 
under a judgment can be in no better situation than the person 
under whom he claims, when the statute of limitations has 
once begun to run. More than 21 years have elapsed since 
the deed firom Church to Newton. 

Sudam, contra. 1. The defendant knew that tho property 
was advertised for sale, and might have applied to this court to 
set aside the judgment, or to the Court of Chancery for an in- 
junction to prevent the sale. He now comes too late, after a 
third person has become the purchaser. 

2. The court, in the cases cited, decided that the deed *was [ * 359 ] 
void, for the uncertainty of the description ; not that the de- 
scription, by the number of the lot in a particular patent, was 

not sufficient. On the contrary, it has been repeatedly de- 
cided that such a description was sufficient. (1 Caines, 493. 
1 Johm. Rep. 444. 2 Johns. Rep. 40. 5 Jolins. Rep. 500, 
501. 7 Johns. Rep. 252. 8 Johns. Rep. 220. 479.) If the 
doctrine contended for by the defendant was to prevail, more 
than half of the sales by sheriffs would be overturned. The 
deed on the face of it is regular and valid, and is not to be 
avoided by parol evidence. 

3. Again; this objection comes too late. The defendant 
should nave applied to the court to set aside the sale. He 
cannot now make that objection, by way of defence, in an ac- 
tion brought by a bona fide purchaser. 

4. The statute of limitations did not commence to run until 
Nexoton went into possession on the 26th of May, 1799, under 
a deed from Church. Before that time, he had no title, and 
his possession must be deemed to be that of Church, or the 
person having title. Though he' may have had a good right to 
a deed, yet until he obtained a conveyance, his possession was 
thht of the legal owner. 
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Cady^ in reply, said, that though the sherifi's deed for the 
whole lot was, prima facie, good ; yet when it was shown that 
he had sold the whole, consisting of seven distinct fitrms, it 
was not good. This was a fact which did not appear on the 
face of the deed, and may be proved by parol. 

Again ; when Newton entered on the land in 1797, claiming , 
it as his own, he held a possession adverse to all the world, and 
it is from that time the statute commenced. In Jackson, ex 
dem, Roosevelt, v. Wheat, decided in May term, (ante, 40.) 
the court held, that if the party entered into possession under 
claim or color of right, whether his title was good or not, the 
possession was adverse. If he has a deed, he is not bound 
to prodirce it, and may rely on his adverse possession. 

Spencer, Ch. J., delivered the opinion of the court. An 
adverse possession in this case, for more than 20 years before 
*the commencement of the suit, forms a decisive objection to 
the plaintiffs recovery. 

Timothy Church, who is admitted to have been the owner 
of lot No. 47, and under whom both parties claim, on the 19th 
of February, 1798, gave what was considered by him and 
Joshua Newton, the grantee, a good and valid deed for the 
premises, being 100 acres of lot No. 47. Newton went into 
possession of this land in 1797, and sowed his first crop; and 
although he appears to contradict himself, as to the time when 
he first took possession, two other witnesses prove that his 
first clearings were made in 1797. There can be no pretence 
that the deed was antedated. Joshua Newton states, that he 
has no reason to suppose the deed was antedated, or that 
Timothy Church was not there when it was executed. He 
says the deed was signed, and allowed by the parties to be 
sealed ; as I understand him, the parties considered it to be 
sealed. He executed a mortgage to Eleazer Church, to secure 
part of the consideration money, which was subsequently paid, 
and the mortgage was destroyed. He further states, that he 
and those claiming under him have been in peaceable possession 
ever since. It appears that the defendants are bo7w fide pur- 
chasers, for valuable consideration, under Joshua Newton. 

This suit was brought at the May term of this court in 1818, 
so that there has been more than 20 years' possession, since 
Joshua Newton first took possession, and more than 20 years 
since the deed was given to him by Timothy Church. 

To obviate the effect of the statute, the plaintiff seems to 
rely on the defect in the deed from Timothy Church to J. 
Newton, in this, that it had not a seal, but a mere scrawl with 
a pen and ink for a seal ; that J. Newton admitted the validity 
of the title of the Andersons, and that thus he and those who 
held under him, cannot now set up the possession under it as 
adverse. 

With respect to the want of a seal to the deed when it was 
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executed, although that fact has been submitted to a jury, who utica, 
have found, in conformity to the opinion of the presiding judge, ^«^^[;;j»^^^J^- 
that there was no seal originally to the deed, I must say, that Jacksom 
I should hardly have been of that opinion ; but in the point ^^ 
of view we are now considering the case, it is immaterial, 
•whether the instrument was sealed or not. Had there been [ * 361 ] 
a seal, the title of Joshua Newton would have been perfect with- 
out a possession, and in that light only is it material. In Jack- 
soTij c. rf. Roosevelt, v. Wheat,) we decided, upon the authority 
of several prior cases there referred to, that to constitute an 
adverse possession, it was only necessary that it should have 
been under claim and color of title. We said the defendant 
was under no necessity of producing the deed under which 
his grantor claimed title, though called for by the plaintiff. 
Suppose (we said) the deed had been lost, or when produced 
was found to be defective, that could not have destroyed the 
effect of the defendant's possession ; and we referred to re- 
peated decisions, that a continued possession for twenty years 
under claim of right, ripens into a right of possession which 
will toll an entry ; and again, that it never had been considered 
necessary to constitute an adverse possession, that there should 
be a rightful title. Whenever this defence is set up, the idea 
of such a title is excluded ; the fact of possession, and the quo 
animo it was commenced and continued, are the only tests. 

It is true, that Hi/de expressed his doubts of the validity of 
J, Newion^s deed. Hovey did the same ; but he advised him 
to stick to his deed, and not produce it, but insist upon hold- 
ing the land under it ; and this advice he pursued. There is 
no pretence for saying that he ever abandoned his claim under 
the deed. The only evidence of Joshua Newton* s recognition of 
Anderson's title is this: J. Newton states, " that feeling squeam- 
ish about his title, he went to Schenectady, several times, to 
purchase William Anderson's right, or to sell ; and the last 
time, being informed that A. was dead, he inquired of an at- 
torney, how he could buy Anderson^ s title, and was told he 
must wait for the heirs to grow up." 

A mere unexecuted intention of either buying or selling, from 
apprehension that a title may be defective, is neither an 
abandonment of the right and interest actually possessed, nor 
is it a recognition of a superior right residing in another per- 
son ; and the only fair inference is, that to quiet and make his 
title perfectly secure, he would have bought in Anderson's 
claim, or sold his to him, could they have agreed on *the terms. [ * 362 ] 
It is absurd to consider this as interrupting J, Newton's 
possession, or as diminishing, in the smallest degree, his claim 
of title. 

The idea was thrown out that J. Newton^s possession com- 
menced its adverse character when the Andersons purchased, 
and that being within 20 years of the commencement of the suit, 
the plaintiff is not barred. This position is not tenable. The 
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irncA, Anderson title was* derived from Timothy Church, and when 
^^^^i^^^^J!^ the deed was given to Newton, in February, 1798, and posses- 
BcALs sion taken, it was adverse to all the world. The purchase by 
the Andersons forms no epoch, from whence we are to date 
the commencement of J. Newton's adverse possession. It was 
adverse to them and to T. Church himself, after his giving the . 
deed. 

The sale by the sheriff was of specific farms, and lots of 
land together. I cannot entertain a doubt, but that the court 
would have set aside the sale, as to the lots, upon a direct ap- 
plication, at the instance of W. Anderson^ s representatives, 
could they have shown that lot No. 47. was held in distinct 
parcels by different persons. Sales in mass of real estate, 
held in several parcels, are not to be countenanced or tolerat- 
ed. They are oppressive and unnecessary ; and for the rea- 
sons given by this court, in 13 Johns. Rep. 102. 1 Biiiney, 
61. and 1 Johns. Ch. Rep. 502. they deserve animadversion. In 
this case, there i^ no evidence of actual fraud ; and as the sale 
has been acquiesced in so long, it is not necessary to the de- 
cision of the cause to consider whether it is void. For the 
same reasons, we forbear expressing any opinion as to the ob- 
jections to the revival of the judgment by scire facias. 

Judgment for the defendants. 



[ * 363 ] *Beals against Allen. 

Aipcciaiagcni TRESPASS for Seizing, taking, and carrying away certain 
i"io°Wnd°iSs good^ of the plaintiff, tried at the Ontario circuit, in 1819, be- 
principal, hy fore Mr. Justice Piatt. 

w*!ihm?hcsco^ On the 3d of October, 1817, the plaintiff, who resided at 
of^Bwihomy. Canandaigua, sent his clerk, James Byrnes, to Pultneyville, to 
to £.^a CT^d- obtain payment or security for a demand against Thomas Louh- 
'be "*** ^^^^^ throp, for goods sold to him. Byrnes had a letter from James 
credit expired, Grieve, the principal clerk of Lowthrop. at Geneva, L. being 
ypprehcnding: ^^^n absent, to James Dey, the acting clerk of L. at Pultney- 
of L.rappiS ville, which contained directions to Dey to deliver to B. the 
^t^^er isn S^^^s which Loikhrop had purchased of the plaintiff, if they 
for payment or we^c not sold, and if the whole or any part of them were sold, 
c^a^cierk^of ^^ n™ake Up the amount out of other goods, in the store of Z#. 
L.I employed at P. The demand of the plaintiff amounted to 744 dollars 
to* k^^'^^i^c ^^^ ^^ cents, for goods sold to L. on a credit, v^20 dollars of 
i»oki*and ac- which was to be paid on the 15th of October, 31 1 dollars and 
Sr'ixSs** b* ^^ ^^"^^ ^" ^^^ ^^'^ of November, 1817, and the residue on the 
retail io cus- 6th of January following. Dey^ to whom the letter was de- 
lomers, in the liyercd, at first refused to deliver the goods, or to do any thing 

absence of L. • i • -r* n i • i • i i i • • 

gAve on order ou the subject. But, after takmg some advice, he delivered 
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goods to W. to the amount of 784 dollars, the greater part of utica, 
which consisted of goods previously sold by the plaintiff to L. ^ciobw^r^^i^ 
and which remained unpacked ; and Dey agreed to come to beals 
Canandaiffua, *and receive the difference between that amount, *^- 

and the plaintiff's demand. The goods, ^hile in a wagon, on 
their way to the plaintiff at C, were seized by the deputy of <>[» ^' a»^ther 
the defendant, who was sheriff of the county of Ontario, at ]\ lo" deliver 
WiUiamson^ by virtue of two executions of Thomas Morris ^P^^ »<> ^' ^^ 
against Lowthroy and one William Lilly. his "demand-, 

The defendant justified the taking of the goods, as sheriff of ?|"} ^"^^^^J]^'! 
Ontario, under two judgments in favor of Thomas Morris, one IhS^ Traoum, 
docketed the 2d May, 1814, against Lowthrop fy Lilly, for ^^y »»>^ 
20,000 dollars debt, and 14 dollars 32 cents costs, and the wiM he^^b^ 
other docketed the 13th July, 1816, against the same defend- ^f^^^d^^'^^ii" 
ants, for 18,000 dollars debt, and 13 dollars 68 cents costs, and in' other l^o^. 
the executions issued on those judgments. The first execu- ^^ ^ ^aT^&li 
tion was returnable the first day of November, 1817, and the aJahisiL?infe- 
defendant was directed to levy thereon, 1,817 dollars and 63 ^;<*,r ^^ ^' ^J« 

... t, i'^/^«if>ii ,r>.-» J delivered to the 

cents, with interest from the 27th September, 1817, and was sheriff on the 
received by him, Sept. 27, 1817. The second execution was IfJ^^^Q^^^ 
delivered to the defendant on the 24th September, 1817, on an' exccaUon 
which the defendant was directed to levy 10,000 dollars debt, ^" fj"'*^®^^ 
16 dollars and 49 cents costs, with interest from the 13th in favor of K. 
My, 1816. The goods in question were taken, by virtue of ociob^^^f^d 
these executions, at W. on their way from P. It appeared thesbenirseized 
from the evidence, of Byrnes, that he was sent to obtain the ha^„f^^"end 
goods, in consequence of the plaintiff hearing that L. was in $oid and ap- 
failing circumstances. The account of them was kept by D. [hJf^Jf^Jxocu" 
on slips of paper, and no regular bill of sale of them was made tion. 
out until after the seizure, when a bill was made, in the usual ofIre,pLs^&c". 
form, for goods sold and delivered to the plaintiff. The de- brou^t by if! 
fendant also gave in evidence a judgment in favor of John Dey l^ll^^ /J)j? 
and EHas Kane, against L. for 32,000 dollars debt, and 14 that c. the dork 
dollars 43 cents costs, docketed 3d August, 1816, and an e.x- authtrity^o d"- 
ecution thereon, tested the 20th October, 1817, returnable in liver the gnods 
January, which was received by the defendant, the 28th Octo- Jj^^j; "^*^ ^1^ 

her, 1817. not appear that 

W. Kibbe, a witness for the plaintiff, testified that he attend- diUffirracd^Ihe 
ed the sale of the goods by the sheriff, as the agent of the act of c. and a 
plaintiff, on the 12th November, 1817, and forbade the sale; f^oT^^bjec^lo 
that the defendant stated that he had seized the goods on the Ws want of au- 
two first executions, but they had been withdrawn, having Iherilf/ ^acting 
been issued irregularly, or for some other reason ; and *that r # 355 i 
he should sell the goods under the third execution. That in behalf of the 
after the sale, the sheriff said that he had sold the goods un- •jj'^^^ho w^re 
der the last execution. The defendant produced written in- iiSerested, wa» 
structions from the attorney of Thomas Morris to the sheriff, "l^eroj^lJjXl 
dated November 6, 1817, that the first execution having issued lii^t, and might 
irregularly, he was to consider it as void, and discharge the '°^*\^*^*' J^ 
lien on the property of the defendant. Dey testified, that not'^anged^bj 
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UTICA, when he let Byrnes have the goods, it was agreed that they 
^ll^ui^" should be' kept by the plaintiff, unopened, until Lotothrop re- 
turned from New- Yorky where he had gone, and if he approv- 
ed of the transaction, the sale was to be absolute, but not other- 
wise. This was denied by the witness Byrnes, who testified that 
^j» ^^J^'>* *^^ the sale was absolute and unconditional. It was proved that 
Afor^wwii of Grieve, who gave the order to Dey, to deliver tlie goods to JB. 
auihorityioc. the agent of the plaintiff, was a clerk employed temporarily by 
of the il^^oS J^-y to keep his books and accounts, and to sell and retail 
are bound by goods to customers, and had no order to sell goods by the 
an* execution quantity, or to deliver goods or other effects, in payment or secu- 
against him, lo ^jty for debt. The shcrifl' sold real estate of L. under the sec- 
wbcUier '*tbey oud exccution, to the amount of 1500 dollars. On the third 
*« a<^^»]J^Jy execution, the defendant levied 2,528 dollars and 58 cents. 
noV, and a*sub- The judgc charged the jury, thai as the sale of the goods 
sequcni sale of ^j^g made by Lotvthrop^s clerk, to secure a bona fide debt to 
delnor is void! the plaintiff; and as it had been proved by the defendant's 
(i^rrff, p. 3no own confession, that the sale of the goods was made under the 
several'^ exc^- last exccutiou, and the proceeds applied upon it, the defend- 
^'red *^ ^h''^* ^^^ ^^^ failed in his justification, and the plaintiff was, there- 
fff ai^dUfereu't forc, entitled to recover. The jury found a verdict for the 
'u?*of different P'*^^"^'^» accordingly, for 784 dollars and 12 cents. 
piain^ufis, a- A motion was made to set aside the verdict, and for a new 

raijist the same (i^q], 
defendant, and 
the sheriff takes 

"*lis"of the H^^y^ for the defendant. 

defendant, and 

cwdiTi^'sJt'isI Oakley, (Attorney General,) contra. 

faction of the 

[ * 366 ] Spencer, Ch. J., delivered the opinion of the court *This 

last execution, casc gives risc to three questions: 1. Whether the delivery 
Lr^ufslJjsfiiS, ^f t^^ goods to the plaintifTs agent was an authorized act, and 
though he is ac- changed the property. 

thc^taintiff in ^' Whether the second execution in favor of Morris was a 
the iirst execu- subsisting onc ; and if so, then, 

wSiid'a^S 3. Whether the sale of the goods by the defendant, though 
applied the the proceeds were applied toward satisfying an execution re- 
fwi^xccuiion* ceived subsequent to the sale and delivery of the goods to the 
yetathirdcrcd- plaintiff, was justifiable and legal. 

TOi poscssionSf I am of opinion, that the law was laid down incorrectly to 
Whs goods sub- the jury. Dty was merely a temporary clerk, and acted en- 
^^ywy of the tirely under the instructions given to him by Grieve, At first 
first execution, he rcfuscd, altogether, to act, but on receiving advice, conform- 
second^canno^ ^d to thosc iustructious. Grieve has stated the extent of his 
avail himself of authority, US Lo%cthrop*s agent. He was a clerk in his store 
•heriffb filing ^^ Geneva, to keep his accounts and books, and to sell and 
under the last retail his goods to his customers. He had no authority to sell 
•iead'*of' the goods by the quantity, or to deliver goods in payment, or se- 
firstj orcaii in curity for debts. The transaction between Dey and the 
question e pjj^jj^^ijpg agent, Can never be considered an ordinary sale 
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and delivery of goods. - The plaintiff did not apply to Grieve utica, 
as a purchaser of goods. He stated, that he had sold goods ^^ctober^^im 
to Liowthropj and that he was informed executions had been, beals 
or were about to be, put into the hands of the sheriff. He ^ ^• 
applied to get security for his debt, which he was willing to 
take in the goods he had sold, as far as they would go, and regularity of ihe 
the balance in other goods. The position laid down by * * 
Comyn, (1 Com. on Con. 240.) is fully warranted by the cases : (a) vide Mar»k 
" There is a wide distinction," he says, " between a general cwf^SJ!!*'!©*! 
and a particular agent. A general agent, as a factor for a | '^^ ^ ^66 
merchant residing abroad, binds his principal by his acts ; but 
an agent constituted for a particular purpose, and under a 
limited and circumscribed authority, amnot bind the principal 
by any act in which he exceeds his authority." (3 Term Rep. 
757. 1 Esp, N. P, Rep. 111.) It is, indeed, an elementary 
principle, that no man can be bound by the act of another in 
relation to his property, unless he has deputed him to act for 
him ; nor can he be bound then, if his agent acts beyond the 
scope of his authority. This is the general *principle. There [ * 367 ] 
are exceptions to it, but these exceptions do not touch the 
present case. The only possible ground on which the trans- 
fer of the goods to the plaintiff, in satisfaction of a debt not 
then due, can be upheld, is that there is no evidence that 
Lowthrop disafRrmed the act. But I cannot think, that his 
silence can alter the effect of the act. A stranger, it is true, 
could not take the objection; but the defendant is not to be 
viewed in that light. He acts for, and in behalf of, the judg- 
ment creditors, and they have an interest in questioning the 
acts of Lowthrop's agents. If there was a defect of power in 
those agents to convey the goods to the plaintiff, the defend- 
ant, as representing the rights of the creditors, has a right to 
say, that there was no change of property. 

It appears to me, that Kibbe must have been mistaken in 
saying, that the sheriff informed him, that both the first and 
second executions had been withdrawn. The first certainly 
was ; but it was shown, that the second had not been with- 
drawn, and that, in January, 1818, Lowthrop^s real property 
was sold under it By this execution, the defendant was di- 
rected to levy 10,000 dollars debt, and 16 dollars and 45 cents 
costs, and interest from the 13th of July, 1816, and it was re- 
ceived by the sheriff on the 24 th of September, 1817. 

These goods, then, were clearly bound by the execution, so 
that a sale of them by Lowthrop himself would not have de- 
vested the sheriff's right to take them. The goods were bound 
by this execution from the time it was put into the defendant's 
hands,t which was prior to the sale and delivery to the plain- ^^^%^^^^ 
tiff. It was not necessary that the goods should have been Anu,p.mf 
levied upon, to prevent the effect of the sale, or to authorize 
tiie sheriff to take them in the manner he did. 

The learned judge was, in my apprehension, incorrect, in 
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considering the defendant as having (ailed in his justification, 
because the sale was under the last execution. The defendant 
had a right to sell under the second execution. In the case of 
Sand ford v. Roosa^ (12 Johns. Rep. 162.) it was decided, that 
if a sheriff sell under an execution last deUvercd, the sale is 
good ; but the party who delivered the *prior execution has 
his remedy against the sheriff. In the present case, Morris's 
second execution has not been satisfied ; and it is a question 
between him and the defendant, whether the latter incorrectly 
sold on the junior execution. The defendant having a right to 
take the goods where he did ; having, also, a right to sell them 
on the second execution, it totally negatives the plaintifi^s right 
to call his acts in question, for selling and applying the moneys on 
the junior execution. How the sale took place, and how the 
money was appUed, were matters with which the plaintiff had 
no concern. It is enough for the defendant, that he possessed 
the legal right to take and sell the gpods. It would operate 
severely, indeed, on the defendant, if he was to be liable both 
to Morris and the plaintiff. 

A new trial must be granted, with costs to abide the event 
of the suit. 



Jackson, ex dem. Herkimer and Wife, against 

BiLLINGER. 



//. bv his willy 
italccT April by 
1771, devised 
as follows : ** my 
will and pleas- 
ure is, that my 
son «/o/in shall 
have Uie farm 
which I now 
live upon, &c. 

[•369 1 

two of the best 
negroes, all my 
wearing appar- 
el, ihrec eeld- 
uigs, &€. iiiii if 
my said sun 
may happen lo 
die unmarried, 
without lawful 
issue, theu it is 
my will and 
pleasure, that 
the said estate 
shall descend to 
my next heir of 
the name of //. 
and that he may 
not sell, ex- 
change, or dis- 
pose of any part 
of said estate, 



EJECTMENT for land, in German Flats, in the county of 
Hcrkiiner Hanjost Herkimer, the elder, being seised of the 
premises in question, made his will, on the 5th April, 1771. 
After declaring that his wife should remain " sole and absolute 
mistress of whatever estate he might die possessed, both real 
and personal, during her natural life," he deViscd as follows : 
** my will and pleasure is, that my son John shall have the famn 
which I now live upon, together ♦with one hundred acres ad- 
joining thereto, in the new patent ;" (together with some articles 
of personal property specified, viz. wearing apparel, horses, 
negroes, &c.) ** but if my said son may happen to die un- 
married or without lawful issue, then it is my will and pleasure 
that the said estate shall descend to my next heir of the name 
of Herkimer; and that he may not sell, exchange, or dispose 
of any part of said estate, without the consent, approbation, or 
concurrence of my executors." After some other directions, 
the testator appointed his sons Nicholas, Henry and Josi, ex- 
ecutors. The testator died seised of the premises in August^ 
1775. The ejectment was brought for the farm on which the 
testator lived, and the one hundred acres adjoining, devised to 
his son John. Catharine, the wife, died soon after the testator. 
His son John died April 20, 1817, without issue, never having 
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been married. The testator, at his death, left five sons and utica, 
eight daughters. Nicholas, the eldest son, died in August^ October, laso. 
1777, without issue. Henry, the second son, died in Augusty jacksoa 
1779, leaving Honjosty one of the lessors of the plaintiff^ his v. 

son and heir at law, born the 1st October , 1751. lost, the 
third son, was attainted under the act of October, 1779, and without the con- 
removed to Canada, where he died in 1787, leaving seven chil- ^^^l wIT'^oS- 
dren, four of whom died previous to April, 1817, one without currenocof my 
issue, and three leaving issue. George died in 1786, leaving ^^i^hc^^'stator 
seven children who are still living. Elizabeth Barbara, the di^in^«;rI«^ 
eldest daughter, married David Schuyler, and died in 1800, five 'sonranS 
leaving Catharine, one of the lessors of the plaintiff, and four cigiit daughters. 
other children, one of whom died previous to April, 1817, vrsce' '*^dicd 
leaving lawful issue, who are still living. Lqna, Delia Catha- ^p'^sp, lOiT. 
rine, Anna, and Nancy, other daughters of the testator, all died w'JihoiT^ issue, 
before April, 1817, leaving issue. Elizabeth, the sixth daugh- {^*^'"^j"® ''^" 
ter, married Hendrick Frey, and is now living, being the only ews aUd iIio?c$ 
child of the testator that survived John, the devisee above Jjv'uff: /^/^i, 

.. ' that Joiirtf the 

named. devisee, took 

The cause was submitted to the opinion of the court, on a ^^ imT^io^^^-' 
case containing the above facts ; and it was agreed that if the ami^^hat^ '?hJ 
court should be of opinion, that the plaintiff was entitled to ^ej[|j^,''''^l;^nu 
recover the whole of the premises in question, then the defend- f^^/;«L*^/u£" 
ant should give a cognovit actionem for the same ; but if the ^^^ ^/ '"^'j 
court should be of opinion that the plaintiff was entitled *to r *^37o*i 
recover only an undivided share, then the defendant should as an executory 
fiive a cognovit actionem for such share as the court shall ad- llf V*?! ' f^"^ 

P , S It* 1 • 1 - ^1 J 1 • *"** "'® estate 

judge under the demises laid m the declaration. tail, b<*in^ cod- 

vertcd into an 

TalcM, for the plaintiff. No particular estate is expressly simple, by the 

limited, by any appropriate description, to the testator's son J^^'^T' jg ^i 

John; nor is any estate expressly given to his issue ; and if it /ier. s/a/. 722. 

were not for the words, " if he shall die without lawful issue," L^ilMfZH^u 

I 111 1 !•/• » 1 • • 1 • 1 ed, on the deatU 

he would take only a life estate. Admittmg that it was the of John, to his 
testator's intention to provide for the issue of John, yet it is not cording *io' The 
necessary, in order to carry that intention into effect, to main- statute rcguiai- 
tain that he took a vested estate tail That intention may be »"«:*^^«<^««*«- (") 
effectuated by holding, 1. that John took a fee determinable (a)VideLumex 
upon the contingency of his dying without issue living, at the J^-^ ^JoAw 
time of his death ; or, 2. that he had an estate for life, to be- -R«/».*4ta. 2 cJU' 
come an estate tail, upon the contingency of his leaving issue ^^■^^• 
at his death. 

• 1. We shall contend that John did not take a vested estate 
tail, because the remainder over is not limited upon an indefi- 
nite failure of issue, but upon the event of his dying without 
issue, at the time of his death. If there had been an express 
devise in tail and remainder over, it would have made no diffei- 
ence in John's estate, to have added, afterwards, that in case 
he die without issue living at the time of his death, the estate 
should go to the remainder man, for it is no more than the law 
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implies, in every case of an estate tail with a remainder. But 
where the estate devised is, by implication^ to be changed from 
what it would otherwise be, into an estate iaily from the effect 
of the words, " dying without issue," or any similar expression, 
and a subsequent limitation over, then it becomes necessary to 
determine whether the limitation over is upon an indefiniiey or 
a definite failure of issue. In the first case, if the devisee is 
in being and ascertained, it will be a vested estate tail ; in the 
second case, it will be otherwise. There are many cases in 
the books which illustrate this distinction. {Pell v. Brown, 
Cro, Jac. 690. Porter v. Bradley, 3 Term Rep. 143. Boe v. 
Jeffrey, 7 Term Rep. 589. Doe v. Ellis, 9 East, 382. Tenny 
v. Agar, 12 East, ^2. per Baylcy, J. Doe v. Webber, 1 Bame- 
wall and Aid. Rep. 713. Fosdick v. ^Cornell, 1 Johns. Rep. 
440. Executors of Moffat v. Strong, 10 Johns. Rep. 12. 
Jackson v. Staats, 11 Johns. Rep. 337. Anderson v. Jackson^ 
in error, 16 Johns. Rep. 382.) 

So, where it is attempted to change an estate for life into an 
estate tail, or a fee, as in Plunkct v. Holmes, (1 Lev. 11. T 
Raym. 28.) where one devised to T. his eldest son, for life, 
and if T. should die without issue living at his death, then to 
L. another of the testator's sons, in fee ; it was resolved that 
T. was tenant for life only. " Because," says Mr. Feame, (on 
Cont. Rem. &c. 341.) "the limitation over was not upon a 
dying without issue generally, but was confined to a dying 
without issue then living." So, in the case of a devise to a 
son for life, and after his death, if he died without issue ther 
living, to a daughter, the son takes only an estate for life 
(3 Com. Dig. 431, Devise {N. 6.) Vent. 231.) In Leithi 
eullier v. Traaj, (3 Atk. 784.) the question was, whether Mrs 
T. by the words in Sir W. D^s. will, " in case my daughter 
shall depart this life without issue of her body living at her de- 
cease," took an estate tail by implication ; and Lord Hard- 
wicke held, that she did not. " It is certainly true," says* he, 
" that there are several cases in law, where the words, if he 
die without issue, have been held to vest an estate tail by im- 
plication. But there is no case comes up to this." 

These cases show, that where the estate in fee or for life, is 
first limited by appropriate words, that the words " die without 
issue," will not change it into an estate tail, unless they refer 
to an indefinite failure of issue. 

The same rule holds where there are no words in the devise, 
specifically describing or limiting, in the first instance, any 
particular estate to the devisee, as is the case now before the 
court. In Richardson v. Noycs, (2 Mass. Rep. 56.) where the 
words were, " if either of my said sons should die without 
children, the survivor, or survivors, to hold the share of each, 
or any of them, dying without children ;" Sedgwick, J., who 
delivered the opinion of the court, says, " If, by the devise to 
the survivor, or survivors, the testator meant^ that he or they 
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should take whenever there should be an indefinite failure of utica, 

issue, however distant that period might be, then he intended ^^^^fj^^ 

a fee tail ; and if, by this expression, *he contemplated events 

which were to take place in the life of the devisees, then he 

did not intend a fee tail." So, where there is no devise of any 

estate but by implication. (JDaintry v. Daintry^ 6 Term Rep. 

307.) 

We shall contend, that the words of the testator, in the 
present case, show, that he meant a definite failure of issue. 
In Brigge v.-Bensley, (1 Bro. C. C. 187.) Lord Thurlow says, 
" that the general sense of dying without issue, is at the time 
of the death ; this is the grammatical construction, and is the 
sense, in general, of those who use the words." The same 
thing has been repeated by a succession of Ensrlish judges. 
In Finbury v. Elkin, (1 F. Wms, 565.) Lord Ch. J. Farker 
says, the '^ words, die without issue, are relative to the death 
of the party, that being the natural meaning of the words." 
It is strange, therefore, that they should have been construed 
in a different manner in a devise where the intent of the testa- 
tor is said to be the polar star to guide us to the true construc- 
tion. The English doctrine, upholding a different construc- 
tion, seems well to deserve the severe reprobation of Chief 
Justice Wilmoty in Keilly v. Fowler^ (cited 16 Johns. Rep. 387.) 
It cannot be, that the courts have adopted this doctrine, on 
the ground that it was the intent to provide for the issue of the 
devisor indefinitely, and for the remainder man, whenever that 
issue should fail ; and that to effectuate that intent, the words 
were to be understood in a different sense from that in which 
the testator understood them ; for there are numerous cases in 
the English books to show, that if there are other circumstances 
in the will, denoting that the testator meant a definite failure 
of issue, that it shall then be so held, as well in cases of the 
limitation of real, as of personal property, and the courts are 
eager to lay hold of sucJi circumstances. It seems absurd to 
say, " we admit," (as Lord Thurlow did,) " that the natural 
sense of the words, the grammatical construction of them, and 
the meaning of those who use them, is a definite failure of 
issue, and yet we will not believe that to be the meaning, un- 
less you prove it by other parts of the will." As Brackenridge, 
J., in Holmes v. Holmes, (5 Binney Rep. 264.) observed, 
" doubtless, the English judges will tell you, that words may 
be construed otherwise *than they mean; that though you [*3'43] 
may hear or see without rule, you cannot understand without 
rule, and you must submit to the rule of construction, let you 
think what you will of the intention." But whatever may be 
the doctrine in England, the courts of this country, and of this 
state especially, have ventured to free the law from such ab- 
surdities. (1 Johns. Rep. 439. 3 Johns. Rep. 292. 1 1 Johns. 
Rep. 337. 16 Johns. Rep. 382.) The cases decided here, 
establish the true rule of construction, that the legal meaning 
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UTICA, of the words, " die without issue," is the same as the natural 
^^^!^^^J^ meaning of them ; and thi^s they have done upon the sound 
principles of common sense; for, as Lord EUenborough ob- 
served, ^' there is a rule of common sense as strong as any rule, 
that the words of the will are to be construed according to the 
natural meaning, unless some obvious incongruity would result 
from so construing them." It is true, that in the cases decid- 
ed in this court, there were peculiar circumstances which might 
be called in aid of the natural meaning of the words. But, in 
Anderson v. Jackson, the Court of Errors, according to the opin- 
ion delivered by Yaies, Senator, did not rely upon these cir- 
cumstances. They put the case on the broad principle, that dy 
ing without issue meant dying without issue Uviog at the death of 
the devisee. In Hogc v. Uogc, (1 Serg. fy Rawlt^s Rep. 144.) 
Ch. J. Tilghman says, ^' the most simple and natural meaning of 
dying without leaving issue, is leaving issue at the time of the 
devisee's death." Lord Hardwickc (3 Atk. 797.) says, that 
where the intention of the testator to create an estate tail is 
not plain, judges will lay hold of any circumstances, rather 
than put it in the power of a person to bar subsequent limit- 
ations. If, then, we are compelled to seek for other cir- 
cumstances in the will, fn aid of the natural meaning, before 
the court can say, that the natural meaning is that of the tes- 
tator, we contend, that those circumstances exist in the present 
case. (L) The devise over is of the whole estate given to 
John, to the next heir of the testator of the name of Herkimer ; 
and this devise carries the personal, as well as the real estate. 
In Richardson v. Noyes, (2 Mass, Rep. 62, 63.) the court were 
of opinion, that this circumstance denoted that the testator did 
f * 374 ] not ''^'contemplate an indefinite failure of issue ; because, that 
event might not take place in a century, when neither the ne- 
groes, or the tools of husbandry, &c. would be in existence. 
It is true. Chancellor Kent, in Anderson v. Jackson, apprehend- 
ed that this decision, according to the English law, was a 
mistaken one, in not following the rule in Forth v. Chapman, 
making a distinction, as to the construction of the will, between 
the devise of the real, and the bequest of the personal proper- 
ty ; though he had before said, in Moffat v. Strong, (10 Johns. 
Rep. 16.) that it would be hazardous to decide a case on that 
distinction. He seems, however, in Anderson v. Jackson, to 
suppose, that this distinction, which had been exploded by 
Lord Kenyon, in Porter v. Bradley, (3 Term Rep. 143.) had 
been restored by him in Dainiry v. Daintry, (6 Term Rep, 
307.) But the certificate in that case, sent to the master of 
the rolls, can only be supported upon the ground, that no such 
distinction exists. In Roe v. Jeffrey (7 Term Rep, 595.) 
Lord Kenyon said, that he was not prepared to unsay what he 
had said in Porter v. Bradley. Mr. Feame (Essay on Conf. 
Rem. 483. 448. 6 ed.) remarks, that the nature of the chattels 
given over, on the dying without issue, (viz. cows and horses,) 
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was not suitable to the supposition of an indefinite failure of UTICa, 
issue. (I Munf. Rep. 549. 2 Munf, Rep. 479.) ^^^^^^^^^J^ 

(2.) Another circumstance : the words of the devise are, Jacksok 
-* if my said son may happen to die unmarried, or without law- * • 

fui Usne" This is equivalent to saying, if he shall have died, 
without having been married, or having been married, without 
having had issue by his wife. The testator must have con- 
templated the determination of the question as to his son's 
dying unmarried, and dying without lawful issue, to be made 
at one and the same time. As his dying unmarried could not 
refer to an indefinite time, but must be determined at the mo- 
ment of his death, so neither could his dying without lawful 
issue, refer to an indefinite time. (^Rethowe v. Chappel, cited 
Cro. Jac. 461.) 

(3.) A third circumstance is : In the devise over to the next 
heir of the testator, after failure of the issue of John, the testa- 
tor adds : " and he may not sell, exchange or dispose *of any [ * 375 ] 
part of the said estate, without the consent, approbation, or 
concurrence of my executors." Now, the testator cannot be 
supposed to have understood the technical rule of law, by 
which the executor of an executor may be called the executor • 

of the testator ; but must have referred to the executors named 
in his will. This is manifest from a subsequent clause in his 
will, by which he puts his wife, in case she becomes unsound 
of mind, under " the care of his said executors, hereinafter 
nafned" The testator must clearly have contemplated a limit- 
ation over to his next heir, upon a failure of issue during a life or 
lives in being, that is, his executors named ; '^ otherwise," says 
Feamey in his remarks on the case of Keily v. Fowler, (Essay 
on Cont, Rem. 485.) '^ wc make him repose a trust in his ex- 
ecutors, inconsistent with a probability of their living to per- 
form it." 

(4.) A fourth circumstance is, in the devise over ; that ^^ the 
said estate shall descend to the next heir of the testator, of the 
name of Herkimer.^^ The word estate implies interest as well 
as locality. It means, here, not only the same lands which 
were devised to John, but the same interest which John had 
taken in them. The estate of the next heir could not be an 
estate tail, because if it were so, it would have been useless to 
add the clause, confining him to the approbation of executors, 
in the sale or exchange of the estate, for an estate tail cannot 
be sold or exchanged. {Best, arguendo, Doe v. fVitton, 2 
Bos. Sf Pull. 326.) 

Thus we have shown, that a vested estate tail cannot arise 
by implication, on a definite &ilure of issue ; that the testator 
did, itk this case, contemplate a definite failure of issue ; and, 
therefore, John did not, in this case, take a vested estate tail, 
with remainder over to the next heir of the devisor. 

2. Then, we contend, that John took an estate in fee deter- 
minable upon the contingency of his dying without issue living 
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at the time of his death, with a good executory devise ovei, 
upon that contingency, to the next heir of the testator. It 
will be said, that John must take an estate of inheritance, by 
implication, in order to provide for the issue. If so, then if it 
has l>een shown that it cannot be an estate tail, it follows, that 
it must be an estate in fee. Words which show *an intent 
that the devisee should have a greater estate than for life, and 
which do not limit an estate tail, make a fee. (3 Comyn Dig 
422. 424. 2 Mas3. Rep, 56.) Again ; the estate to the next 
heir is a fee. In Randall v. Tuchiriy (6 Taunt. 460.) Heathy 
J., says, "where the word estate is operative, it passes a fee; 
and the lest to try whether it is operative, is to strike it out of 
the will." And applying this test to that case, he said, the 
** devise would be nonsense." Another reason for holding 
John's estate to be a fee, is, that the land is given by the 
same words as the personal property. (^Johnson v. Johnson, 1 
Munf, Rep. 549.) 

3. But if the estate devised to John, was to become an 
estate tail, it was only to become such in his issue, upon tlie 
contingency of his dying, leaving issue then living. And as 
he died without issue then living, the estate has been nothing 
but an estate for life, from the beginning. In Chadock v. 
Cowley, {Cro. Jac. 695.) it was urged, that the devise should 
create an estate tail upon contingency ; but the court said, 
that the words, that the survivor shall be heir to the other, 
if he die without issue ; they seem to be an estate tail. But 
if the devise had been, if he die without issue in the life of 
the other, or before such an age, it should be a contingent 
devise in tail, if it should happen, and not otherwise ; but 
being that the survivor shall be heir, &c. it is an estate tail 
immediately. The case of Fountain v. Gooch, (2 Bac. Abr. 
59, 60.) may be supposed to contradict this, but, in that case, 
there was an estate tail expressly given in the first instance. 
The case of Leithieullier v. Tracy, (3 AtJc. 784.) before cited, 
shows, that where the failure of issue is definite, it is an estate 
tail upon a contingency; and that under a devise like the 
present, upon a definite failure of issue, the issue may take by 
purchase. In this view of the case, the limitation over would 
be good, inasmuch, as it would only be the common case of a 
limitation over upon a contingency with a double aspect, and 
not a limitation of a contingent estate, to take eflfect after the 
expiration of a precedent contingent estate. The event of 
John^s death, with or without issue, determined which estate 
was to take effect ; whether it was to be taken by the issue of 
John, or the next hnir of the testator. 

*\( John did take a vested estate tail, the act abolishing es- 
tates tail has not destroyed the limitation over ; and if it can- 
not take effect as a remainder, it shall take effect as an execu- 
tory devise. In Haven^s Lessee v. Schultz, (3 Yeates*s Rfip. 



324.) Shippen, Ch. 
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limitatioDS according to the event, in order to support the inten- utica, 
tion of the testator.'' In Holmes v. Holmes, (5 Binney, 260.^ ^^!^!^;J^ 
Yeates, J., observes, '^ it is generally true, that a devise shall Jacksoit 
stand as at the time of making the will, and shall not be con- 
strued by any after act, collateral contingency, or subsequent 
circumstance : but it is equally true that the rule is not uni- 
versal." In Pay^s case, (Cro. Etiz. 878.) there was a devise 
from Michaelmas term following, with a remainder over, and 
the testator died before Michaelmas term;, and as it could 
not take effect as a remainder, it was held good as an execu- 
tory devise. In Hopkins v. Hopkins, {Cases temp, Talbot, 
44. 50, 51.) Lord Talbot cited Pay's case, and said, that 
" if a remainder, in its first creation, does, by any subsequent 
accident, become an executory devise, why should it not be 
good here, on the authority of that case?" In Plunket v. 
Holmes, (I Lev. 11.) the course of argument taken by the 
court admits, that if the descent of the fee, in that case, had 
not merged the life estate, the remainder would have been an 
executory devise. So, in Fortescue v. Abbott, (2 Lev. 202.) 
the reversion descended to the eldest son, and so destroyed the 
contingent remainders to the other two sons ; and it was held 
good by way of executory devise. 

The next heir of the name of Herkimer is a sufficient rfe- 
scriptio persona. The testator meant him that would be next 
heir of his name, as the law then stood. The time of the 
death of John, the devisee of the intermediate estate, was the 
time at which it was to be determined who was next heir, 
within the meaning of the devise. Elizabeth, the eldest 
daughter, having lost her name by marriage, could not take 
the estate under this devise, even if the issue of the sons 
had been extinct. {Bon v. Smith, Cro. Eliz. 532.) Besides, 
in restricting the power of the next heir to sell, &c. the testa- 
tor uses the masculine pronoun, which could not refer to Eliz- 
abeth, nor any of his daughters. 

*Cady, contra. 1. John, the devisee, took an estate tail, by [ * 378 ] 
implication, which, by the statute abolishing entails, was con- 
verted into an estate in fee, and, on his death, descended to 
his sister. A devise to a person generally, without any words 
of limitation, which, of itself, would create only an estator for 
life, may be enlarged by subsequent words, or by implication, 
into an estate tail. (Newton v. Bemardine, Moore, 127.) The 
testator devised to his wife for life, and after to his son, and if 
he died without issue, having no son, another should have it ; 
it was held, that the son took an estate in tail male. (Robin- 
son V. Miller, 1 Roll. Abr. 837. Cruise Dig. tit. 38. ch. 12. 
8. 30. s. 40.) 

2. The devise over, in case John died unmarried, and with- 
out issue, is void, as being too remote; and there are no 
words showing that the testator intended a dying without is- 
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sue at the death of Johuy but a general failure of issue. The 
counsel for the plaintiff censures the doctrine of the English 
law on this subject ; but it is the business of this court to ex- 
pound the law as it was when this devise was made ; not to 
make new law. It is unnecessary to cite all the cases on this 
point. They will all be found in the case of Anderson v. 
Jacksofiy ex dem. Eden, (16 Johm Rep. 382.) and we venture 
to say, that not a case is to be found in the English books, 
where these words have been used in a will, that they have 
not been construed to mean an indefinite failure of issue. 
Let the case of Anderson v. Jackson be understood as it may, 
it does not apply to the present case. The will here was 
made in 1771, before the statute de donis was abolished. In 
the case of Jackson^ ex dem, Eden, v. Anderson, the will was 
made in 1798. The statute de donis was in force until the 
Ist of May, 1788, (2 Greenl, Ed. Laws, 116.) from which 
time, with all the English statutes, it ceased, by the act of the 
27th of February, 1788, to have any operation here. That 
statute lies at the foundation of estates in tail ; and if the de- 
vise in this case was of an estate tail, by the act of the 23d of 
February, 1786, (1 N. R. L. 52. sess. 9. ch. 12.) it was turned 
into an estate in fee, thereby saving the trouble of suffering a 
common recovery. The case of Flunket v. Holmes, (1 Liv. 
11.) shows, that the devise over, in this case, is void, as being 
on an event too remote. According to the argument of the 
plaintiff's *counsel, the estate over was a contingent estate for 
life. The word estate, is used to denote the particular prop- 
erty devised, not the quantity of interest. The words " said 
estate," referred to the farm on which the testator lived, by 
way of description merely as to its locality. It is manifest 
from the language of the whole will, that the testator knew 
what was meant by an estate tail. 

3. The estate over, must take effect as a contingent remain- 
der, and not as an executory devise. The devise over is to 
the next heir of the testator of the name of Herkimer. It is 
not to him and his heirs ; there are no words of limitation used, 
showing, that the testator intended to give the devisee more 
than an estate for life, unless that intent is to be inferred from 
the word " descend," or the word •' estate." The word " de- 
scend," as here used, can have no greater effect than the word 
devise, or the words he shall have ; because a person claiming 
as devisee, cannot take by descent. It is true, that the word 
^^ estate" does, sometimes, pass a fee; but it must clearly ap- 
pear, that it was used by the testator to denote all his interest in 
the land devised. {Cmist's Dig. tit. 38. ch. 13. *. 35. s. 36.) 
But the words " said estate," as has been already observed,, 
have reference merely to the farm and 100 acres of land, as de- 
scriptive merely of the locality of the land. {Rogers v. JSriggs. 
And. Rep. 210. Cruise Dig. tit. 38. ch. 13. *. 37.) The 
testator understood how to devise a fee, when it was his inten- 
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tion to do so. In the last clause of the will, he uses apt words utica, 
for that purpose. He says, " all the rest, residue, and remain- ^ciobw^^^isjo. 
der of my estate, both real and personal, after my wife's de- 
cease, I give, devise, and bequeath unto all my children, and 
to their heirs and assigns for cverJ^ If the devise to his next 
heir of the name of Herkimer, did not pass a fee, then the re- 
mainder in fee is embraced in the residuary clause. The tes 
tator did not mean to die intestate as to any part of his estate. 
The whole was devised. No person can claim any part of it 
as his heir at law. No title can be made to it, but under the 
will, or as heir to some one of the devisees. Then was not the 
devise pver a contingent remainder ? " Whenever a future inter- 
est in land is so devised, as to fall within the rules laid down for 
*the limitation of contingent remainders, such devise shall be [ * 380 ] 
construed to be a contingent remainder, and not an executory 
devise." {Cruise Dig, tit. 38, ch. 17. s. 11.) Where the 
devise over, is after an estate tail, it is not an executory devise, 
but a contingent remainder. (Cruise Dig, tit. 33. ch. 18. s. 8. 
17. 29, 30, 31. A remainder is contingent, when it is limited 
to take effect on an event which may never happen, or on 
a condition which may never be performed. (Cruise Dig. tit. 
16. ch. 1. 5. 8, 9. s. 46. Doe v. Holmes, 2 Bl Rep. 777!) 

4. As the next heir of the name of Herkimer died in the 
life-time of John, the contingent remainder did not take effect. 
But this depends on the question, who was the person de- 
scribed as the next heir of the testator, by the name of Herki- 
mer 1 The will speaks, as soon as the testator dies. Now, at 
the time of his death, the next heir of the name was Nicholas, 
the eldest son and heir at law, who was then living ; but as 
he died in 1777, before John, the contingency never took 
effect, and so the devise over failed. Circumstances have 
been referred to, to show that the estate over was the same es- 
tate as that given to John, or an estate in fee. But the clause 
as to the concurrence of dtecutors shows that the testator had 
in view his eldest son, Nicholas. {Shep. Touchst. 418. 436.) 

If John took an estate for life only, then, by the last clause, 
the residue of the estate was devised to all the children, share 
and share alike. If the devise over, in the residuary clause, 
created a contingent remainder, then Elizabeth, the sixth 
daughter, who married Henry Frey, and was the only child of 
the testator living, at the death of John, takes the whole es- 
tate. If the residuary clause creates a vested remainder, 
then the lessor, Honjost, is entitled to one twelfth in his own 
right, and to one forty-eighth part, in right of his wife, who 
was the daughter of Elizabeth, the eldest daughter of the tes 
tator, and Mrs. Frey is entitled to two twelfth parts. 

Spencer, Ch. J., delivered the opinion of the court. The 
plaintiff claims to recover on the ground that he is the next 
heir of the testator, of the name of Herkimer ^ had the *rule8 of [ ♦ 381 ] 
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descent remained unaltered ; and that the devise over, on the 
contingency of JohiCs dying unmarried and without issue, op- 
erates as an executory devise. If he fails in establishing this 
construction, then he claims that both the lessors arc entitled 
to portions of the estate as heirs of JbAn, and this latter posi- 
tion is conceded. 

On the part of the defendant, it is contended, that the de- 
vise to John created an estate tail in him, and that the devise 
over cannot, by the rules of law, take effect as an executory 
devise. 

We must construe this will according to the state of things, 
and as it would have been construed, at the instant of the tes- 
tator's death. {Doug. All, «. 1. 1 Fc<. 153. 3 Burr. 
1570.) In my opinion, John^ the testator's son, took an es- 
tate tail by implication. The devise over depended on an 
indefinite failure of issue, and, therefore, the contingency was 
too remote to avail as a limitation, in the nature of an execu- 
tory devise. That an estate tail may be created by mere im- 
plication, without any express words of devise, is settled in a 
variety of cases. The authorities to support this position, are 
collected by Cruise y (title Devise, ch. 12. from $, 30 to 40.) 
and there is not a case to the contrary. If the implication be 
a necessary one, as I think it is in this case, it will defeat the 
heir at law of his estate in fee. John then took an estate in 
tail, unless the devise over can be supported as a good execu- 
tory devise. It is an indisputable rule, that an executory de- 
vise must vest within the compass of a life or lives in being, 
and twenty-one years and a fraction after, otherwise it is too 
remote, and tends to create a perpetuity. Now, there is 
nothing in the will to show, that the testator meant that John's 
dying without issue, should be issue living at the time of his 
death ; the contingency, therefore, in the view of the testator, 
depended on an indefinite failure of issue, and, consequently, 
was too remote an event to sustain the devise over, as an exe- 
cutory devise. Fosdick Sf Cornell, (1 Johns, Rep, 440.) and 
the several other cases decided in this court, and the case of 
Jackson, ex dem, Eden, v. Anderson, (16 Johns, Rep, 382.) in 
the Court of Errors, were all decided on the intention of the 
testator apparent in the will, that the devise *over should take 
effect upon the death of the devisee, he dying without issue 
living, at the time of his death. In all these cases, the limita- 
tion over was to the survivor of persons in esse, when the will 
was made. In the present case, there is nothing to show that 
the testator intended the estate should vest in his next heir of 
the name of Herkimer, upon the death of Johii, if he died 
without issue living at that time ; indeed, the testator had no 
idea who would be his next heir of the name of Herkimer, at 
the death of his son John, 

This being the true constniction of the will, the statute abol- 
ishing entails, (l R, L, 52. 1 Rev. Stat. 722. ^. 3.) converted 
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the estate in tail, into a fee simple absolute, and thus John utica, 
died seised in fee of the premises, and the estate descends ^^^^^^^^^^^J^ 
according to the regulations of the statute of descents, and the over^kers 
lessors are entitled to their shares. *^*' Norwich 

OvERSEKR« 

Judgment for the plaintiff accordingly. ^* ^LrN^**^' 



OvfiRSEEAS of the Poor of Norwich, against the 
Overseers of the Poor of New-Berlin. 

IN ERROR to the Court of Common Pleas of Chenango. An act forth* 
Taylor and Mcdbury, defendants in error, as overseers of the iowiT,**'directcd 
poor of the town of New-Berlin, brought an action of assump- the supcmsori 
sit against Rouse and Thompson, overseers of the poor of the ^ ihe°pw?of 
town of Norwich, on a special contract, dated July 3, 1808, ii»e two iowm, 
between the supervisors and the overseers of the poor of the t°(SXe"money 
two towns. By a statute passed the 3d of April, 1807, tlie anji ihe voor 
old town of Norwich was divided, and a part thereof erected towuS'ISvided, 
into a new town, by the name of Neto-Berlin. The *act con- [ * 383 J 
tained the usual provision, " that the supervisors and overseers according to the 
of the poor of the towns of Norwich and. Nezv-Berlin should ^a that each 
meet together, and divide the money and poor belonging to town thereafter 
the town of Norwich previous to the division thereof, accord- fveiy i^lut^w 
ing to the last tax list, and that each of the said towns should '*« <>«[" ?^^'' 
for ever thereafter respectively maintain its own poor." The v^rsand^ver- 
supervisors and overseers of the poor of the two towns accord- «««" of '*»« ^^* 
ingly met, pursuant to notice for that purpose, and by written c'ortj'inffiv, ^ 
agreement determined, that there were six paupers of the old divided ihe poor 
town of N ; and after dividing the poor money belonging to ihe^^wo to^vw, 
the town of A'., giving to the former 175 dollars and six cents, ^nd found su 
and to the new town 173 dollars and fifty cents, instead of di- Sun^wi. which 
viding the poor, they agreed, jls follows : *' The poor found on the ^^^ [J^^ 
town of Norwich, the last Tuesday of February, consisted of lained by the 
William Jones, and his wife and four children, which we agree ?!f."7^" ^^ 
to support, in proportion, according to the division of the rquai propor- 
poor money between the two towns, according to the act in J^ "|'j,®^5f^|"^ 
that case made and provided, each town respectively to pay of the money, 
the equal proportion according to the division of the moneys ; ''"^ ^^^^ fg« 
these poor persons to be disposed of according to the best ad- disposed of by 
vantage, by the poor masters of the said towns, or of either of ^ Sf*bothT 
the said towns." This agreement was signed by the supervi- either of the 
sors and overseers of the poor of the two towns then in office. ^!Ji"'j|v'**ia***!' 
It was proved at the trial, that the overseers of the poor of New^ lu an actSlii 
Berlin, since 1808, had expended 255 dollars, in maintaining brouchtT'Thc 
Willintk Jones, on which they charged 17 dollars interest, and overseers of one 
14 dollars for their services as overseers, amounting in the °^ .^^ ***^ 
whole to 286 dollars and 64 cents. It appeared that the wife o^nnenoftbe 
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UTICA, and childien of IV, Jones, after the division, became no longer 

^^^^^^!^\i^ chargeable. The plaintiffs below claimed to recover of the 

ovERSERRs defendants below, a part of the above sum, according to the 

or NoRwicK ratio agreed upon between the supervisors and overseers of 

Overseers the tWO tOWnS. 

OF Nkw-Ber. The defendants objected to the admission of the written 
agreement in evidence, on the ground that a special contract 
other, on this made by one set of overseers could not be given in evidence 
Sf^^proportion in ^^ actiou agaiust another set of overseers ; but the court 
of ihe expense overruled the objection. The plaintiffs, also, offered in evi- 
one of^iae^pau^ dencc Several contracts and vouchers relative to»the moneys 
[ * 384 J expended by them in supporting the pauper, *to the compe- 
pen after the tency of which the defendants objected ; but the court admit- 
ST'had* been ted the evidence. The defendants below offered to prove 
•?«"'= ^«^^» that the pauper owned land in the town oi New-Berlin. The 
Mtert, &^^\L plaintiffs objected to the evidence ; but the court overruled the 
makingr this a- objection. A deed of conveyance of land to Jones was then 
Scended^' the read in evidence, the value of which land was about 1,000 
^^h i^^^'^ dollars ; but it did not appear whether Jones became the owner 
andthat, there- of the land before or after the division of the towns ; the de- 
fore, n^o action fendauts provcd that the wife and children of Jones maintained 
tabled op««iTt] themselves on the land; bpt Jones himself was insane and a 
a^iitkg^even, town charge. A bill of exceptions was tendered by the de- 
ofthepoormaj^ fendants to the opinion of the court below. 

at such, con- 
maintenance of Jordan, for the plaintiffs in error, contended, that Jones, in 
to* SSd' *Si^ ^^^' ^^^ ^^^ ^ pauper when the town of Norwich was divided ; 
raccessors L and after the division, he acquired a settlement in the town« 
'^***«- of New-Berlin, (^Overseers of Washington v. Overseers of 

Stanford, 3 Johns. Rep, 193.) 

Agcun ; admitting that the overseers of the poor of Norwich y 
for the time being, were bound by the contract signed by theoi 
in 1808, that contract was not binding on their successors in 
office. The overseers of the poor are not a body corporate, 
so that their successors in office can be sued in their own 
names, on a contract made by their predecessors in office. 
(Shear v. Overseers of Hillsdale, 13 Johns. Rep. 496. Jackson 
V. Cory, 8 Johm. Rep. 385.) 

There was no evidence to support the general counts in the 
declaration, for it was not proved that Jones was ^pauper of 
N. and therefore, no promise to pay for his maintenance 
could be implied. 

H. Bleeclcer, contra. The proceedings of the supervisors 
and overseers of the two towns, under the act of the 3d of 
April, 1807, by which they found that fVilliam Jones was a 
pauper, is conclusive. They were authorized and directed by 
the act to ascertain who were paupers of N. and divide the 
poor between the two towns. The pauper was a charge on 
the town. The agreement entered into was not a personal 
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contract, nor for the benefit of the individuals who *signcd it. october^^sso 
The overseers of the poor, having the funds of the town in v^^^s^^^*^ 
their hands, for the maintenance of the poor, are liable, as the Overseers 
representatives and agents of the town, in their official capaci- ^* * ^J^**^^**-" 
ty. The overseers of the poor, when they leave their office, ^^''-^^^g''* 
are required by law, to pay over the poor monies to their sue- *^ ' lhc 
cessors in office. The funds pass into the hands of their 
successors, who, if not properly a corporation, are, neverthe- 
less, liable, in respect to the funds placed in their hands for 
this object But we contend that the overseers of the poor are 
to be considered a corporation, sub modo. Collective bodies 
of men acting under one general description, though not incor- 
porated, yet in regard to certain rights, duties or trusts confer- 
red upon them, not in their natural capacity, but in their pub- 
lic or official character, may be considered so far corporations, 
as to have succession, and the capacity of suing and being 
sued, in the right of the office they hold, and as far as their 
trust is concerned, distinct from their capacities as private 
individuals. Instances of these quasi corporations are stated 
by Mr. Kydy in the introduction to his treatise on the law of 
Corporations, (p. 9 — 19.) which are perfectly analogous to the 
present case, of public officers, known as overseers of the poor, 
who, quoad the funds entrusted to them for public purposes, 
must necessarily be deemed to have perpetual succession, 
and the power, therefore, of suing and being sued. Coke, 
{Co, Litt. 250 a.) says, " a corporation is a body to take 
in succession, framed (as to that capacity) by policy," &c. 
Blackstone, (1 BL Com. 472, 473.) after observing that the 
consent of the king, express or implied, is necessary to the 
erection of a corporation, mentions several sets of persons, as 
" churchwardens," — " who, by common law, have ever been 
held corporations, virtute officii ; and this incorporation is so 
inseparably annexed to their offices, that we cannot frame a 
complete legal idea of any of these persons, but we must have, 
also, an idea of a corporation, capable to transmit their rights 
to their successors, at the same time." A grant of goods to the 
churchwardens of a parish, by that name, is good, though it is 
otherwise of a grant of land to them. {Ske/p. Touch. 236. 1 
Kyd on Corp. Intro. 30.) In the case of Denton v. Jackson, 
(2 Johns. Ch. Rep. 325.) the chancellor *considered it as set- [ * 386 ] 
tied, that persons may have corporate powers, sub modo, for 
certain specified purposes only; and he instanced the loan 
officers of a county, and the supervisors of a county, as being 
such corporations. So this court, in Jackson, ex dem. Lynch, 
V. Hartwell, (8 Johns. Rep. 422.) held that the supervisors of 
a county are a corporati6n for special purposes and with 
special powers, though they could not take a grant of land. 
There is a perfect analogy between these overseers and those 
various officers in England, who are regarded as quasi corpo 
rations ; such as parsons, vicars, church wardens, &c. Lord 
Vol. XVIII. 38 297 
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UTICA, Ellenlorovghy (11 East, 586.) said, that he considered all ap 

^^I^^^^^^J™ peals against orders of removal, though technically carried on 

OvKRSKERs in the names of the churchwardens and overseers of the re- 

or Norwich spective parishes, as, in substance and effect, the suits of the 

Overseers parishioners themselves, who are to contribute to the expense 

or New-Ber- of maintaining the paupers ; and that, therefore a parishioner 

could not be called upon by the adverse party to give evidence. 

(10 Ea^r, 402, 403.) 

The iact of maintaining the pauper, and paying the money, 
was proved by the vouchers produced at the trial. The re- 
ceipts were proved in the usual way. {Phittips^s Ev. 170.) 

Platt, J., delivered the opinion of the court. I think there 
is no foundation for either of the exceptions taken at the trial. 

The written agreement was specially declared on ; and 
whether it was obligatory on the defendant below, or not, it 
was at least pertinent evidence under the general issue, and 
the exception to the relevancy of that agreement could prop- 
perly be taken advantage of only by demurrer, or by motion 
in arrest of judgment. But the record is before us on the writ 
of error; and although the bill of exceptions was frivolous, yet 
the question &irly occurs, does the declaration show a right of 
action in the plaintiffs below ? 

Without entering into the general question, whether over- 
seers of the poor, in their official character, may sue and be 
sued, I am of opinion, that the declaration is substantially de- 
fective. 
f • 387 ] •The statute required the supervisors and overseers of the 

two towns, to " divide the money and poor" of the old town of 
Noruich, and expressly declared, that, "after the division, 
each of the towns shall maintain its own poor." Now it ap- 
pears, that they divided the money only, and the six acknowl- 
edged paupers were not divided ; on the contrary, those officers 
expressly agreed not to divide the paupers, but that they 
should be supported by the towns jointly, each contributing in 
proportion to their respective dividends of the money ; and 
that " these poor persons be disposed of according to the best 
advantage, by the poor-masters of the said towns, or either of 
the said towns." 

Admitting the general proposition contended for, by the 
plaintiffs below, that overseers of the poor may, within the 
scope of their office, contract for the maintenance of the poor, 
so as to bind their successors ; yet I think it clear, that this 
contract was not within the sphere of their official duties, but 
expressly contrary to law. Instead of dividing the poor, in 
order that each town, by its own (Officers, might provide for 
its own paupers, the supervisors and overseers, in J 308, dis- 
obeyed the injunction of the statute ; and, in effect, formed a 
partnership between the two towns, for the future support of 
these paupers, with the preposterous stipulation, that they 
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should ^' be disposed of" as the overseers of both towns, or utica, 
either of the towns, deemed most advantageous. The law ^^^^!^\}^ 
confines the charge and control of paupers, in every town, ex- m'Chesnkt 
clusively to the officers of the town to which the paupers be- 
long. It is a power which cannot be delegated by the officers 
of one town, to those of jGinother town, nor can it be exercised 
by the officers of several towns in common. 

On this ground, therefore, (which was not touched in the 
argument,) I am of opinion that the judgment ought to be re- 
versed. 

Judgment reversed. 



*M'Chesney against Lansing. [ • 388 ] 

IN ERROR to the Court of Common Pleas of Rensselaer ][1;?- '^^'f^i 

section of the 
county. act to extend 

AT Chesney brought an action of trover for a quantity of Jjj? j^^l^lf^'^ 
hay, against J» Lansing, in a justice's court, and obtained a the peace, 
verdict for thirty-Jive dollars, on which a judgment was ren- Sf*i^-ll*i8i8* 
dered by the justice. The defendant, pursuant to the statute, (sess. 41. ch! 
(sess. 41. ch. 94. s. 17, 18.) appealed to the Court of Common jJf^i^a'fS-^J; 
Pleas. To the declaration in that court, the defendant pleaded appeo/'has been 
the general issue ; and on the trial, a verdict was found ^^ ^j]J" ^ 
for the defendant, on which the Court of Common Pleas court of eom- 
gave judgment, and that the defendant recover against ^urn''*S*'that 
the plaintiff, thirty- two dollars and 21 cents costs. At the court the pro- 
trial, the plaintiff gave in evidence the return of the justice of JSSt'^i^on'iJ 
the proceedings in the cause before him, which stated the title other things, the 
of the cause, the demands of the parties, the issue joined, a |i^7lI^',Jswim 
trial by jury, the names of the jurors, the names of the witness- and examined, 
es sworn at the trial, the name of a witness offered and reject- of those offered 
ed, the verdict, and the judgment thereon. A constable, who y^^ reiected j 
had been sworn as a witness before the justice, was also sworn ii,e woVd*'«i^ 
as a witness in the Court of C. P., and testified, that he levied nesses was in- 
on, and sold at public auction, the hay, as the property of Jff., merd/ p*r»S2 
against whom he had an execution, and that M Chesney, the called to testify 
plaintiff, was the purchaser. The plaintiff offered to prove the ?^ected°"in *a 
execution, and give it in evidence ; but the counsel for the de- Jt-chnicai sense, 
fendant objected, on the ground, that the execution had not and ihaT, there- 
been offered, or given in evidence in the Justice's Court. The fore, the justice 
Court of C. P. sustained the objection, and overruled *the i . '^^ 1 
evidence. The plaintift^s counsel excepted to the opinion of IIlm/Iuii*TOi 
the court. The jury, under the direction of the court, found ^fy^ "•"•* 
a verdict for the defendant, with six cents costs. offered orsw^m 

On the return to the writ of error, the cause was submitted *« bi'"J£SIl 
to the court without argument. J^entary or 

wrUten em'- 

Spencer, Ch. J,, delivered the opinion of the court. " Wit- or offered^^and 
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DTICA, nesses," in a techDical sense, are persons sworn to testify, or 
^^J^^^^^J^- offered to testify in a cause. But it is apparent, that the legis- 
The Pkople lature, in the act under consideration, meant to use the expres- 
^- sion in a more comprehensive sense, and as synonymous with 

evidence. The object of the statute is to confine the parties 
rpjecied by to the Same evidence examined before the justice, with the 
nlTthe^^HlTbe- single cxccption of testimony offered, and improperly excluded 
fore ti»« c<>"rt by the justice. We, accordingly, decided, in liatoson v. 
Joeumentllry!^ Adams, (17 Johfis. Rep. 132.) that the parties were to be 
w^nctf noi flat- confined to the same issue, and witnesses not offered in the 
canuot^b^ "ad* court bclow, could uot be admitted. The admission of docu- 
miiicd; itiieinr meutary evidence not offered in the Justice's Court, stands 

the mteution of ./ j r -^ 

the act to cou- upou the samc ground ; for it may operate as a surprise upon 
after ihc'a'^^'^i adverse party, and take him unawares. He may have 
to OAt counf t^ omitted to adduce witnesses important to him, because the 
aod'^thB Mmc d^^^^^J^ta^y evidence was not offered or given. It would 
cvidcDce taken coutravenc the spirit of the act to admit any evidence not 
io^^cTcTib g^^®" ^" ^^^ court below, or offered to be given there. 

•uch eviuenco 

-•y ^„X^ Judgment affirmed, (a) 

ed, and improp- 

ibelS^ce. ^ (a) Vide FUnoer ▼. Allen, 5 Cknoen's R^. 657. Bruse r. WiUuuns, 90 Jokns, 
R^. 280. Cowen t. Bush, 3 Cowen^s Rep. 343. 



[* 390 ] *The People against Spraker and Yates, impleaded 

with Eisenlord. 

Ui^7m!^'7oi?. DEBT on a bond executed by the defendant, .Ewenforc/, the 
struciiou of the 14th March, 1816, conditioned for the faithful execution of 
%\njs*^'"t^ the office of sheriff of the county of Montgomery. The de- 
their duty, &c. fendauts, S. and Y. who were sureties for £., craved oyer of 
Um.' ^3^* *ca! the bond and condition, and pleaded performance of the condi- 
67. 'sect. 6. 2 tion. The plaintiffs replied, stating that in August term, 
fuiffh^iherilr 1816, a writ oi fieri facias issued out of this court, on a 
negiecis to re- judgment recovered against Thomas Conkling, at the suit 
l"on" u"e™ of Richard Marvin, for 275 dollars and 43 cents, and was 
tiff 'in ibe exe- delivered to Eisenlord, then sheriff of the county of Mont- 
^^eve7*'by gomery, on the 23d August, 1816, to be executed in due form 
such default, in of law ; that aflcr the return day of the execution, to wit, 
hi^!cino*have on the 15th March, 1817, a rule of this court was served on 
the bond given the Said sheriff, requiring him to return the said writ within 
Mt7forthcfai\h* twenty days afler service of the rule ; and that the said sheriff 
U P*'^^*"*^® having wholly neglected to obey the rule, a writ of attachment 
in wit araiMt was, in August term, 1817, issued out of this court against 
jhe •hcriff and him, directed to the coroner of the county o( Montgomery, re- 
nlusi havTpre' tumable at the next October term ; that the said sheriff was 
^***d*^^ d^^' ^"'y attached by one of the coroners, who took a recognizance 
m ^ judgmen^ for the appcaraiicc of the said sheriff, at the return of the writ 
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t 

of attachment, according to the form of the statute, &c. That utica. 
the said sheriff did not appear at the October term according ^^^^^^^ ^^so 
to the condition of his recognizance, but made default, and tI^^"^^]^^ 
the court, therefore, ordeved the said recognizance to be de- v. 

livered over, to be prosecuted for the benefit of Richard Mar- » '«^»*"- 
ain^ the plaintiff in the execution ; that the recognizance was [ * 391 ] 
accordingly delivered over, and a suit commenced thereon, in rfiw^onsuch 
which such proceedings were had, that in May, 1818, a judg- f^^^ n^\nsi 
roent was rendered upon the recognizance against the said him, grounded 
EUenlord, *for 500 dollars debt, and 4'2 dollars and 30 cents 2of\"L§»I'iha" 
damages and costs ; upon which judgment a writ of fieri the piaiimff has 
facias was issued, returnable at the next August term, and Zuldkmt^^Z 
which was returned nulla bona, and the said judgment remains -Rains^.the sheriff 
unsatisfied; that in January term, 1819, the court, according in'no't'retojSinlf 
to the provisions of the statute in such case made and provided, the execuiion, 
ordered the said bond, in the said declaration mentioned, to moJ,t^has"^been 
be put in suit against the defendants, concluding with a verifi- recovered in 
cation, and praying judgment, &c. ^l^e^^^t. 

To this replication the defendants demurred, and the plain- the shenS; ou 
tiff joined in demurrer. [^^ ^wef^hy 

% him for his ap- 

Cadj/j in support of the demurrer. 1. The second section of Ufj^'^^retu'm of 
the act concerning sheriffs and their duty, &c. (1 JV. JR. L. the attachment. 
418. sess, 36. cA. 67. . 2 Rev. Stat. 476. ^1.) requires persons isToVJ stricify 
who are appointed sheriffs to give a bond to the people, with ^o"strued in 
two sureties, for the faithful performance of the duties of their H^rTues^ who 
office. The sixth section declares: "That in case of any re- »»T. "°' *° 'p 
covery, by any party aggrieved, against any sheriff, for any b^yon^Ke very 
default or misconduct in his office, it shall be lawful for the terms and^scope 
Justices of the Supreme Court, on motion in open court, to TakinglV" ^' 
order the bond so given by such sheriff to be put in suit against 
such sheriff or his sureties," &c. and when judgment. is p^^u^y.'' BVd- 
obtained on the bond, the court are required, on motion for *««, ^''*^; 
that purpose, to direct so much money to be levied thereon, pZ^ v.'jifair* 
as shall be sufficient to pay the party the debt or damages so SmT ex ^ 
recovered with costs, and to be paid to such party , aggrieved. ;2"^"'^j^ ^""l^u 
Now, the plaintiffs, in their replication, have not shown what y'iauJctJtn» 
has been recovered by any party aggrieved, against the sheriff, £Si??. '^tAJ^i 
for any default or misconduct in office, while the defendants fo^*"'^'' ^'' 
were responsible for his conduct. The plaintiff, Marvin, in- 
stead of bringing an action against the sheriff for his default, 
has thought proper to proceed by attachment ; and the recog- 
nizance taken thereon for his appearance having been forfeited, 
a judgment has been obtained, in the name of the people, for 
the amount of the recognizance. The attempt now is to make 
the defendants, who are sureties, liable for the amount of the 
judgment recovered on the recognizance : whereas, if the plain- 
tiff AT. had sued the sheriff for his default, and then this bond 
had been prosecuted *for his benefit, he would be entitled to [ * 392 ] 
levy no more than his original debt and the costs. 
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unCA, The judgment stated in the replication was not recovered 

^^^^^!^^l^}^ against /. K as sheriff, for any default or misconduct in his 
The Pkoplk office, but for the non-performance of the condition of a re- 
^- cognizance which he had entered into before the coroner to 

appear on the return of the attachment. The defendants were 
not sureties that the sheriff should fulfil the condition of every 
recognizance he might enter into. The plaintiff is entitled to 
no more than the damages which he has sustained by the de- 
fault of the sheriff, in not returning the execution. If the 
plaintiff in the execution had sued the sheriff for the default, 
the damages would have been ascertained, and the sureties 
would have known for what they were responsible. An action 
* on the case lies against a sheriff for negligence in not returning 
a writ. (1 Comyn's Dig. 291. Action on the Case for Negli- 
gence^ A. 2.) 

Conkling, contra. 1 . It is now too late to object to the nature 
of the recovery against the sheriff, JB. The objection should have 
been raised when the motion was made for leave to put the 
bond in suit. 

2. But, admitting that the defendants are in season to raise 
the objection, the broad question is, whether, if the sheriff is 
proceeded against for his default in not returning a writ, in the 
ordinary mode, by attachment, and suit on his recognizance, 
the sureties are liable for the amount recovered against him ? 
The right determination of this question must depend on the 
true construction of the statute. The object of the legislature, 
undoubtedly, was to provide ample security for the faithful per- 
formance of the duties of a sheriff, and to give to the party ag- 
grieved by his neglect of duty, an adequate and efficient rem- 
edy. But it is said that the act prescribes the mode in which 
•the remedy is to be pursued ; and that a previous recovery in 
an action on the case against the sheriff, is requisite to entitle 
the party aggrieved to sue on the bond. The act certainly 
does not, in terms, specify in what manner this previous recov- 
ery is to he obtained. We are, therefore, in this case, as in 
[ * 393 ] all others, to adopt the established rules of construction, *in 
order to arrive at the intention of the law. The legislature 
must be presumed to have had in view the usual mode of pro- 
ceeding against sheriffs, in such cases, at the time of passing 
the act. Now, we contend, that at the time this act was pass- 
ed, there was no other mode of proceeding used against sher- 
iffs for their default in not returning a writ than the one pur- 
sued in this case ; and we are, therefore, justified in presuming, 
that this is the precise sort of recovery by the party aggrieved, 
contemplated by this statute. The case of Burk v. Camp- 
belly (15 Johns, Rep, 456.) is the first instance to be met with 
in our courts, of an action on the case against a sheriff, for 
neglecting to return a writ; and, although the court very 
properly decided, that the plaintiff had also his remedy by action 
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against the sheriff, yet the very question raised on the demur- utica, 
rer to the plea in that case, shows what was the general under- ^^^^^^![lJ^ 
standing on this subject ; and that proceeding by rule and 
attachment was the only one practised. If, then, the proceed- 
ing by attachment was the only one in use before that time, 
against sheriffs, for their default, is it fairly to be presumed, 
that the legislature had in view another, and unusual mode, 
rather than the one uniformly adopted ? 

Again ; it is objected, that there has been no recovery by the 
party aggrieved; that the proceeding and recovery on the 
recognizance is by the peophy not the plaintiff in the execution. 
This objection will hardly be countenanced by the court. 
Though in the name of the people, the recovery is at the* 
instance, and for the benefit only, of the plaintiff, or party 
aggrieved. 

Again ; it is said, that the recovery is not against the sheriff 
for any default or misconduct in his office, but for his neglect 
to appear according to the condition of his recognizance. But 
the court will take the whole replication together, and see 
the origin of the proceeding, and that the real foundation of 
the recovery is the default of the sheriff in not returning the 
execution. If there had been no such default, there would 
have been no attachment ; and if no attachment, no recogni- 
zance upon which a recovery *could be had. The recovery on [ • 394 ] 
the recognizance, therefore, is for the default of the sheriff in 
not returning the^. fa. That neglect of duty lies at the foun- 
dation of the judgment 

Again ; it is objected, that by this mode of proceeding, the 
sheriff may be compelled to pay the whole amount recovered 
on the recognizance, though it exceeds the sum in the execu- 
tion, or the damages sustained by ,the plaintiff. ' But the act 
provides, that the court shall direct the amount for which 
execution is to be issued, so that no more than is justly due to 
the plaintiff, .will be collected of the sureties of the sheriff. 
Besides, this court, without any statutory direction, has always 
a power over its own process to prevent any injustice or 
abuse. 

There is a further view of the case, deserving of consider- 
ation, arising from the nature of the proceeding by attachment. 
It is the most expeditious and most beneficial mode of pro- 
ceeding for the sheriff and his sureties. It is most favorable 
to the sheriff, if he is honest, a% it gives him the opportunity of 
exculpating himself by his own oath ; and he can never be made 
liable, unless he has made himself justly responsible. It is, in 
many cases, the only mode of getting at the truth ; the only 
safe course for the party aggrieved, as the sheriff may be com- 
pelled to answer, on interrogatories, as to facts which could 
not otherwise be proved ; as, for instance, whether an execu- 
tion sent by mail was received by him, and at what time. 

There may, perhaps, be some difficulty in fixing the precise 
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UTIGA, extent to which the statute is to aflfect and control the pro- 

^^J^S!^J^^jJ^' ceeding on this bond. Independent of the act, it might be 

Tux PsopLK sufficient to show merely a breach of the condition of the bond, 

jBfbaJlir ^y ^^ neglect of the sheriff to return a Jieri facias which had 

been delivered to him. The condition of the bond has no 

reference or allusion to a previous recovery. The action, it is 

true, cannot be legally commenced without a previous recovery 

by the party aggrieved. But is not the commencement of the 

suit on the bond, by the order of the court, so far conclusive on 

this point, as to render it unnecessary to show a previous 

recovery ? 

[ * 395 ] *Cady^ in reply. Bail and sureties are favorites of the court, 

and, we may say, of the legislature. ' In regard to them, there- 
fore, the statute is to be strictly construed^ The intention of 
the act was merely to indemnify the party aggrieved. Mar- 
viriy the plaintiff in the execution, is the only person aggrieved 
by the alleged default of the sheriff. Has he recovered any 
judgment against the sheriff for that default? The people are 
not aggrieved or damnified by the sheriff's neglect to return 
the writ. The judgment which they have recovered ts merely 
for the sheriff's breach of "his engagement to them, to appear 
in this court to answer to any allegation of misconduct. The 
plaintiff, M, ought to have brought his action on the case 
against the sheriff, for neglecting to return the writ, and had 
the amount of his damages ascertained. It does not follow, 
that the plaintiff is always damnified by not having the execu- 
tion served and returned, to the amount of the debt due to 
him. It may be, that the defendant was utterly insolvent, and 
wholly destitute of property. The object of proceeding by 
rule and attachment, is to compel the sheriff to do his duty in 
regard to the process of the court. If the sheriff had regu- 
larly returned the Jieri facias, it does not follow that the plain- 
tiff would have recovered his debt, or any part of it. 

Spencer, Ch. J., delivered the opinion of the court. The 
question here depends entirely upon the construction to be 
given to the 6th section of the statute concerning . sheriffs and 
their duty. (1 H. L. 418. 2 Rev. Stat, 476. ^ 1.) It enacts, 
" that in case of any recovery, by any party aggrieved against any 
sheriff, for any default or misconduct in his office, it shall be 
lawful for the Justices of the Supreme Court, upon motion in 
open court, to order the bond so given by such sheriff, to be 
put in suit against such sheriff or his. sureties, or all or any of 
them.'* And the statute regulates the manner of levying, so 
as to satisfy the party aggrieved. 

It has been argued by the defendants' counsel, that the 

judgment set forth in the replication was not recovered for 

any default or misconduct of the sheriff, in his office, during 

[ • 396 ] the time the defendants were responsible for his conduct ; •and 
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that the judgment is not from any de&ult or misconduct in utica, 
office, but for his non-appearance on the recognizance, for ^^|^^^»^^^J^ 
which the defendants are not liable. Griffen 

These objections are decisive. There has been no direct house 
recovery against Eisenlordy the sheriff, for any default or 
misconduct in his office ; and although the presumption is 
strongly against him, that he neglected his duty, and became 
answerable to Marvin, for not levying and returning the ex- 
ecution in his favor, yet his default, in that respect, has not 
been judicially ascertained. EiscjilorcTs default in not appearing 
on the recognizance, is only, argumentatively, evidence of a 
default or misconduct in his office. The plain and obvious 
meaning of the statute is, that the recovery against the sheriff, 
should be ex directo, for his default or misconduct, and where 
the judgment is grounded upon it. The attachment, and his 
non-appearance upon it, involve the forfeiture of his recogni- 
zance : but that does not positively show, as a recovery founded 
directly on the default would, that he had rendered himself 
liable to Marvin for the amount of his debt. The principle 
which has obtained with regard to sureties, that they arc only ' 
liable when the case is brought within the very terms and scope 
of their undertaking, forbids an eqiytable or enlarged construc- 
tion of the statute. We are bound, in this case, to give a con- 
struction upon that principle ; and as the case is not brought 
within the words or plain meaning of the act, the defendants 
must have judgment. 

Judgment for the defendants. 



*Griffen against House. [ * 397 J 

IN ERROR, on certiorari to a justice's court. House ^J^^ »^* »" 
brought an action of assumpsit against Grijfen, in the court c5wSti^ 
below, to recover back money demanded and received of him 7^^^^ "j?**** 
by G, a toll-gatherer at the easternmost turnpike gate, on the ifudlon loThH 
Columbia turnpike road, on the fn-ound that the toll was illegally ;f^^"^chusetts 
exacted, m consequence of the gate havmg t)een erected at the ofnboat twemj 
place where it stands, illegally, and without any authority for "»•'"». auihor- 
that purpose. By the third section of the " act to amend an pany to erect 
act, entitled an act to establish a turnpike corporation for im- ^^^rdT'um'vle 
proving the road from the city of Hudson to the line of Mass a- gate ^on^'^the 
chuseits, on the route to Hartford,'' (sess. 23. ch. 69. 2 K ^.^^ "Jl » 

- _ ' ^ - 11 •» 1 1 • place near the 

Sf R, 400.) the most eastwardly turnpike gate on that road is Ma^sachusetta 
directed to be " at such place near the Massachusetts line afore- *'"p^ij^jJiJ ^J 
said, as the president and directors, &c. should direct." It directors shouM 
appeared at the trial before the justice, that the easternmost gate, lll^'^i' "on^^ 
at which G. had demanded and received the toll from H., was crccierf at » 
situated just west of the place where the road from old Tagh- ^^^^^^^ 
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UTICA, Jcanic flats to Hudson intersects the said turnpike road, which {• 
'^J^^^Jj^^Vj^' about two miles and three quarters from the Massachusetts line ■ 

Jackson that after the turnpike was finished, the first gate erected nea 
^' that line was at a place one mile and three quarters west of 

the Massachusetts line ; that, afterwards, the gate was removed 
}«" distant farther cast, to a place about one mile distant from the line 
^eus' 'line] bctwccn this state and Massachusetts. After some years, the 
wa-j not piacfd company removed the gate to the place where it now stands, 
wiOiin Uie &nd whcrc it has ever since remained ; being not more than six 
meaning of iiie miles distant from the gate next west. It appeared that the 
therefore, an w'hole length of thc road is about nineteen miles and a half 
**^lii°t th'*^*t H '^ '^^ justice gave judgment for the plaintiff below. 

gatherer ai the 

[ * 398 ] *Per Curiam, It was undoubtedly intended by the legislature 

•oilfro^'^wir'^ to vest in the president and directors of the company some dis- 
he haT!u'ma«dl crction in fij(ing the easterly gate ; but it was to be near the 
roi""^aT^*^'^^l* M^^^^^^^^^^^^ l*"G' This is a relative term, and regard must 
£aie, to recover bc had, in coustruing the act, to the length of the road, which 
back the moiiey jg about twcnty milcs. In the case of the People v. Denslow, 
dcmamied mid (I CaweSy 180.) this court decided, that agate placed at the 
'^/i'wiJL that ^'s^^'^^® ^f eight chains and fifteen links from the house of 
where a liwer John Van Hoescn, was a legal exercise of the power granted by 
is givon to a ^fjis act requiring such gate to be near his house. But there 

turn Dike coiH' 

pany to erect must be somc limit to the discretion given, and we are clearly 
toll-gates with- ^f opinion, that considering the extent of the road, a gate 

in certaiD hmits, -iil f i nr < i«- 

at their disorc- two milcs and three quarters from the Massachusetts line, is 
ouce exerciwld" "^^ placed near that line. We are, also, inclined to the opin- 
ii i« at ail eod • ion, that whcrc the discretion has been once exercised, the 
!1I!^„ ^ -*^**°!' power is exhausted ; that it cannot be revested, so as to author- 

pany • cannot, r , ' , , , ... 

without some izc the Company to change and move the gate, to suit their 
SS^^aecessUv" Convenience, without some strong and manifest necessity to 
chang[e the local Warrant it. Here the company have acted capriciously, and 

mies"**" which ^^^® '^^^ ^^S*** ^f ^^^ ^"""^^ reposed in them, by changing, sev- 
Eave been once Oral times, the location of the easterly gate, contrary to theit first 
uJ^uiuhcJr^n opi^io'^j ^^^ witliout any apparent necessity for it. The 
couvenicncc. judgment must be affirmed. 

Judgment affirmed. 



Jackson, ex dent. Jones and others, against Lyons. 

Where a de- EJECTMENT for two messuages, &c. in the city of Sche- 
raen?mea!w^to nectady, tried before Mr. Justice Piatt, ai the Schenectady circuit, 

defend as a tea- jn AugUSt. 1819. 

[ * 399 J #By: ^j^g consent rule entered into by the defendant, it was 

5StV"hc°es«>w stated to be " for a certain piece or strip of ground lying along 
iif the p)ai;iuff, Ctiffcg-c -Street, being two feet in breadth along Union-street, 
aLl thenT'iMs and nineteen feet in the rear ; and also for one undivided half 
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part or moiety of a certain house and lot of ground, situate in UIICA, 
the second ward of," &c. At the trial, the lessors of the plain- ^^^^!:^^J^ 
tiff admitted that they did not claim any part of the strip of jACKson 
land along CoUegesireet ; and the witness stated that the de- 
fendant and his family occupied two rooms of the house in 
question on CoHeg-c-street, and that no other persons occupied bcea no ouster 
any part of Ihe premises. That if. De Graff died seised of ants, he^shouW 
the premises, (except the strip of land,) leaving four children, *PjJ^ ^n^^gj ^^^ 
now living, two of whom married the lessors, Jones fy Haighty vU, fm^ieave to 
and, with their husbands, are the lessors of the plaintiff. The ^"JfJ^j^^""* ^® 
defendant insisted, that as the plaintiff did not claim the strip specially, stipu- 
of land, and had shown no title to one undivided moiety of the }jjj,7^^5°"^" 
house and lot of ground, he could not, under the consent rule, on\y,no\oust!^, 
recover against the defendant, and ought to be nonsuited. Salter *"or*tho 

The judge directed a verdict to be taken for the plaintiff, plaintiff's les- 
Bubject to the opinion of the court as to the true construction '"JJI'^jJ^^^f ^ 
of the Consent rule ; and if the plaintiff was entitled to a ver- trial. 
diet, then a judgment was to be entered for him, otherwise the n,^^®"* ^^^^^ 
verdict was to be set aside, and a judgment of nonsuit entered, brought by one 

teiiaut in com- 

Hmiingion, for the plaintiff. He cited Burr, Rep, 1895. co-t^iant, for 
4 Johns. Rep. 31. Runington on Eject. 199. 2 Taunt. 397. *"oiety°^,d^^^^ 

cooseui rule for 

Lush, contra. J^„i„,r*'''^^ 

' moiciy was 

entered into, in 

Spencer, Ch. J., delivered the opinion of the court. There }^^ ^J*°lhS 
is no question as to the strip of ground : it is admitted to belong plaintiff proved 
to the defendant. • &cdToi^y" 

The defendant entered into the consent rule, and defended only: Held, 
for an undivided moiety of the house, lot, &c. ; the plaintiff ^VwMcn[ft?cd 
proved a title to a moiety only ; and it is now insisted that he to judgment, is 
is entitled to judgment on the verdict. ly,^o°udi"is'fo 

I am of opinion that the defendant is entitled to judgment, the other, the 
He has succeeded in negativing the plaintiff's right to one un- Sucd^'Tj^jud^- 
divided *moiety of the premises ; and as to the other moiety, mem by default, 
the plaintiff was entitled to judgment by default, there being [ * 400 ] 
no defence as to that. The case of Languedyck v. Burkans, 
(11 Johns. Rep. 462.) is directly to this point. 

It is probable that the defendant meant to defend as a tenant 
in common, on the ground that there had been no ouster of 
the co-tenants. Had he applied, on an affidavit, stating that 
the lessors and the defendant were tenants in common, and 
that there had been no ouster, he would have been allowed to 
enter into the consent rule specially, stipulating to confess lease 
and entry, and also, ouster of the nominal plaintiflf, in case an 
actual ouster of the plaintiff's lessors shall be proved at the trial, 
but not otherwise. (2 Taunt. Rep. 397.) 

Judgment for the defendant. 
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400 CASES IN THE SUPREME COURT 

UTICA, 
October, 1820* 

Woodward WoODWARD OgatflSt MuRRAT. 

V. 
MUKRAT. 

The act in IN ERROR to the Court of Common Pleas of Orange 
Miditioo to the county. Murray brought an action of trover against Wood- 
To exec^tkms^. tfford for a cow. The defendant pleaded the geseral issue. It 
fs'Tsis f ''"' appeared on the trial, that M had gone to the state of Ohio ; 
38| c. ixt^i &nd had left his family, consisting of his wife and children, re- 
Rev.staL36i,j^ siding in the house which he had occupied. It was reported 
cxeruuo? cmd that he had absconded to avoid his creditors. His family, 
o^^c*^***^1t*' soon afterwards, in March, 1817, were about removing to the 
owned by any housc of his wifc's father, a few miles distant ; and while they 
'*^"bou9dKikf ^^^^ ^" ^^^ ^^^ '" ^ wagon, with their household furniture, 
er/' was in- and driving a cow, the only one which they possessed, Isaac 
bene&i. of"^ ^^ youtig, B. coustablc, levied on the cow and the other goods, by 
r # 4QI 1 virtue of an execution issued against *M. in favor of fT., drove 
famUies ; and her ofF and sold her, and she was purchased by W. who, after- 
husbMd'''^ *or ^*^**8» ^'^ ^^^ ^^^ ^^ dollars. The defendant offered to prove 
head of the fam- that M, before the property was taken in execution, had al> 
left thc^siate* ^^^^^^ ftom the State, to avoid paying his debts ; but the evi- 
leavin^ his wife dcucc was objcctcd to, and overruled by the court. The de- 
Hvfnr toMuI^r" f^^^^^^t movcd for a nonsuit, on the ground that the plaintiff 
is "a house- was uot a householdcr, nor a resident of the state, as the family 
IL***^™-^!**'? had abandoned their habitation, because they were no lonser 

the meaning^ oi,, , ii'-jt' •!» 

the act. able to keep house ; and that the planitin was not entitled to 

of^ wSr'in ^^^ exemption provided in " the act, in addition to an act, en- 
the act of re- titled, an acf concerning judgments and executions," passed 
JToweff anoih! ^P^^ 18, 1815, (fl) bv which one cow, among other things lie- 
er, a few miles longiug to a householdcr, was exempted from execution ; but 
while**' on *the ^^^ court Overruled the motion. And the counsel for the de- 
road, in a wag- fendant excepted to the opinion of the court. The defendant 
hoM^^^furnUure" ^^^^ proved, by the constable, that the execution was duly 
and an only issucd, and that wheu the coio and other things were seized, 
s^?ed on^*an ^^^ ^'^® ^^ ^- ^^^ ^^^ would give up the COW, if the witness 
execution, and would release the other property, which he agreed to do ; and 
andsoicT/ye/rf" accordingly, with the consent of the wife and her &ther, the 
thai the wife and COW was givcu up to the constablc, who released the other 
t'oil^uTe"; wiSf property. W, was present all the time. A witness for the 
stni the' family defendant testified, that he was present and heard no agree- 
cow^'JiSf m! ment as mentioned by the other witnesses. The court chared 
empted from the jury, that M. was a householder within the meaning of the 
conseni^'of^ ^ct, and that the cow was exempted from execution ; that if 
wife, that acow, the wifc did cousent to the cow being taken, she had no legal 

or a bed, might ^ 

^ ^'^*" "°^ (*) '^^ ^^^ declaroa " that all sheep, to the number of ten, togeUier with 

sold on ***^"' the fleeces and the cloth manafactured from the same, one cow, two swine, 

officer's releas- ^^^ *^® ^T\i of the same, all necessary wearing apparel and bedding, necessary 

ing other ar^ cooking utensils, one table, six chairs, six kniv.es and forks, six plates, six 

tides not ex- tea-cups and saucers, owned by any person being a householder, shall be 

empted by law, exempted from execution, and distress for rent, any law to the coDtrarj 

ii not valid v notwithstanding." (Sew. 38. ch, 227.) (2 Rn, Stat. 3^7.) 
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authority to do so ; and the jury found a verdict for the plain- oci^r^lsto 
tiff, for 35 dollars and 12 cents, on which the court gave judg- v^^^O-^^^ 
ment. A bill of exceptions was tendered by the defendant, on Woodward 
which a writ of error was brought to this ct)urt. Murray. 

*Beits, for the plaintiff in errror, contended, that the cow of r • 402 ] 
3f. was not exempted from execution. He had absconded 
from the state, and gone to reside in Ohio, He was not a Wndior, without 

, , I 1 I t» • 1 • I #• I 1 • 1 • special Butbor- 

** householder, witnm the meanmg of the act, which was m- Hy from her 
tended for the benefit of persons actually resident here, keep- *»"«*>^<i- 
ing house together with, and supporting their families. This 
act being in restriction of the common law rights of creditors, 
ought to be construed strictly. (1 Lord Raym. 340.) 

Wisner, contra, insisted, that the family of the plaintiff living 
together, constituted his household, though he was absent. 
He was, therefore, in the popular and legal sense, a house- 
holder. .Though his family were removing a few miles from 
their former habitation, they were kept together, and were still 
a household. The statute ought to be construed liberally. 

Pl.att, J., delivered the opinion of the court There was an 
attempt by the defendant, at the trial, to show that the wife of 
M. consented to the taking of the cow, provided the officer 
would not seize the beds and other furniture ; but I think that 
fact was not established ; and, besides, I do not think the wife 
had a right to waive the husband's privilege, by turning out an 
only cow, in order to preserve other property which was not 
exempted from execution. Without special authority from her 
husband, a wife has no right to direct the officer to sell a cow, 
or a bed, articles exempted by law, in order to preserve such 
as are not exempted. 

The evidence rather shows, that the consent of the wife (if 
she gave any) was extorted by the officer, who told her, that 
her husband was not then a householder ; and that he had a 
right to levy on any part of the property. 

The real question is, whether Murray was a " householder" 
so as to entitle him to the exemption under the act of the 1 8th 
of April, 1815, (sess. 38. ch. 227. 2 Rev, Stat. 367. s. 4. 
and s. 5.) which exempts from execution, one cow, &c. owned 
by any person " being a householder." 

According to the lexicographers, household means '' a &mily 
living together," and a " house holder," " a master *of a family." [ * 403 ] 
Sacred scripture, in the same sense, declares, ^* he that provi- 
deth not for his own household, is worse than an infidel." I 
think it clear, that the legislature meant to confer this privilege 
on each of those little primary communities called families. 
Murray had gone to Ohio, leaving his wife and children living 
together as a family. . They were his household, and he was 
the " householder" To say, that a family, while in the act of 
lemoval, and on the highway, may be deprived of their bed, 
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(JTiCA, and their cow, on execution, because they did not, for the 
^J^|^J;|^|[^^^.,J^' time, inhabit a dwelling-house, would be a perversion of tlie 
statute. So long as they remain together as a family, without 
being broken up, and incorporated into other families, the 
privilege remains. It was designed as a protection for poor 
and destitute families ; and the forlorn and houseless condition 
of this iiunily, in the absence of the husband and father, gave 
them a peculiar claim to the benefit of the statute. 

I am, therefore, of opinion, that in sustaining the action, the 
court below decided correctly ; and that the judgment ought 
to be affirmed. 

Judgment affirmed. 



Fleming against Slocum. 

A court of law THIS was an action on the case, to recover damages for a 
turis^ctionv^ fraud in the sale of a negro man, named Tom, by the defendant 
f * 404 1 *^^ ^^^ plaintiff, tried at the Columbia circuit before Mr. 
the Court of Justicc Van Ness, in December, 1819. 
?^J^J7l.Ja The declaration contained three counts, 1. For falsely 

cases of fraud. ., , ', ^ -r* ^ 

Whereaveu. warrautmg the slave, as good, steady and honest: 2. For 
a*^*^ "fiSiduieiri fraudulently concealing the feet that the slave was dishonest, 
concealment of and addicted to stealing: 3. For fraudulently representing him 
SreteiiontoVhe *^ houcst, knowing him to be a thief, and fraudulently con- 

•ale, to the in- CCaliug that faCt. 

lie7,°In**tci}oa ^^ ^^® ^"^^ ^^^ plaintiff gave in evidence a bill of sale from 
aiiiwis main- the defendant, dated the 25th of September, 1815, of the boy 
covwdamaires' ^^ ^^^ Tom, aged about twenty-one years, for the considera- 
Bui the fraud tiou of 270 dollars. The bill of sale contained a covenant by 
iTcMnoi^b^JJ^^ the defendant, that the negro man Tom was his slave for life, 
•umed. There- and that he would convey and warrant him to the plaintiff as 
thr'slalr'of a such. The plaintiff was not present when the bill of sale vi^as • 

slave, without eXCCUtcd. 

Ws'^^iJ quaiu The plaintiff then proved by several witnesses, that Tom had 
tics, there whs been frequently detected in stealing, and had been imprisoned 
Sf a fraujuu^t ^^r Stealing, and was a bad fellow ; and that he had stolen from 
representation, the defendant before he sold him to the plaintiff, and that the 
fe^ni 'conceal- defendant knew it. 

went, Ml what There was no proof of any warranty or representation made 
red from*°tlie by the defendant to the plaintiff, as to the character of the slave, 
fact, that the The defendant moved for a nonsuit, and the judge directed the 
^wnTprice for plaintiff to be called and nonsuited, with liberty to move to set 
a good and the nonsuit aside, and for a new trial. 

but who pnTmi A motion was made to set aside the nonsuit, and for a new 
to be bad, and tfiaJ^ qu a casc agreed upon by the parties. 

the vendor 

knew, at the E. Williams, for the plaintiff 
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Van Buren, for the defendant. utica, 

October, 18J0. 

Spencer, Ch. J., delivered the opinion of the court. The houohtun 
nonsuit was on the ground, that there was no proof of any Barter 
fraudulent representation of the qualities of the slave ; and, 
probably, also, because there was no proof of a fraudulent «*'ra8, thai he 
suppression of the truth. As courts of law have concurrent alone *?«' not 

{'urisdiction with courts of equity in cases of fraud, it *cannot, [ * 405 J 
[ think, be doubted, that where it is made to appear, that a sufficient to 
vendor has been guilty of a fraudulent concealment of material tbu^^nsi Um 
&cts, to the injury of the vendee, an action at law can be sus- vendor, to re- 
tained to recover damages. It is, also, a rule of equity, as well r^ rrraudui^ 
as of law, that a suppressio vcri is equivalent to a suggcstio conceaimenu 
fahi ; and where either the su{)pression of the truth, or the 
suggestion of what is false, can be proved, in a fact material to 
the contract, the party injured may have relief against the con- 
tract. It is, however, another well-settled rule, that fraud is 
not to be presumed, but must always be proved. In the pres- 
ent case, the only fact from which a suppression of the truth 
can be inferred, is the consideration paid by the plaintiff; and 
had it been proved, that the sum paid was a sound price of a 
slave, free from all the bad qualities Tom possessed, that alone 
would not have been sufficient. It is the plaintiffs misfortune 
that he did not, either expressly guard against the imposition 
practised upon him, or that he has no evidence of any repre- 
sentation made to him by the defendant. The motion to set 
aside the nonsuit must, therefore, be denied. 

Motion denied. 



BouGHTON against Carter. 

IN ERROR, on certiorari, to a justice's court. Though a turn- 

. Carter sued Boughton before the justice, for obstructing the tav^e a*"iawi3 
turnpike road and ditch, opposite to the land and garden of '•iffht to repair 
the plaintiff, so as to cause freshets, and the water to run upon to^prevelU^bB 
and wash his land and garden. The defendant, at the trial, cnecis of ra>n» 
admitted that he made the obstructions complained *of, and ^^ 7* 406*1 
contended that he had legal right to do so, in order to make ,„ the txerciM 
the necessary repairs to the road, and to prevent its being in- ^ ^**'' "^*» 
jured by the rain or freshets. The cause was tried by a jury. Ure norto^in- 
The plaintifl' proved that the defendant had made a bar across jure the owncri 
the turnpike road, above the plaintiffs garden, and thereby ob- randf * "^ The/ 
structed one of the ditches, in such a manner, that it caused i»avenorightto 
the water to flow in upon his garden, and washed away the whTch' ^waSie* 
soil, and injured the vegetables, &c. There was a contrariety jhcroad oa i» 
of evidence as to the fact of the plaintiff having consented to privatc°pciioii* 
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UTICA, have the bar so made across the road, and of a similar one 

October, 1S20. having been made near the same place, in 1818, and as to the 

Oterseers necessity and manner of its construction, as well as to the plain- 

oK I'lTTs- tifTs having forbidden the making of it. The jury found a 

^°y,^ verdict for the plaintiff, for eight dollars damages, on which the 

OyKKS£F.Rs justice gave judgment. 



BURGH. 



Per Curiam, We ought not to disturb this verdict. It ap- 
"" ' * to"*'iSc pears that the question before the jury was, whether the bar 



ariies 



owner oC the across the road had been properly constructed, and whether 

Tn'oinscquence the damage done to the plaintiflTs garden might not, with rea- 

of their warn of sonable carc and diligence, have been avoided. A turnpike 

^lce*"in"Mii8 company have a legal right to repair their road, in such a man- 

reapect^hemay ner as to prevent the effect of rains or freshets ; but in the ex- 

on^ihe^a»e/^o ercisc of this right, they are bound so to make the repairs, as 

Jjcover the not to injure the owner of the adjoining land. They have no 

Huuilned. * " authority to turn the water which washes the road upon the 

land belonging to private persons. They can guard against 

this injurious consequence, and it is their duty to do so. If 

they will not, however, take this 'reasonable care, and the 

property of individuals is damaged by their unskilfulness or 

negligence, they are responsible. The jury were the proper 

judges of the facts contested at the trial, and had all the means 

of coming to a right decision upon them, as the court below 

was held in the immediate vicinity of the place where the injury 

complained of was done. We are of opinion, therefore, that 

the judgment given on the verdict ought to be affirmed. 

Judgment affirmed. 



[•407] *RousE and Eddy, Overseers of the Poor of Vitts- 
TOVJ^N, against Moore and HiJnter, Overseers of 
the Poor of Plattsburgh. 

Themrerwer* THIS was an action on the case, to recover compensation 
fcingthcmibirc for Supporting Elijah Briggs, a pauper, removed to Pittstown, 
agenuwjdirus- by the overseers of Plattsburgh, by virtue of an order, which 
toSms, in re* was, aftcrwards, quashed at the Court of Sessions of Clinton 
sped to the county. The action was for the expenses of supporting the 
SShiut any^ex- paupcr after the order of removal was granted. 
S^** ih"*'io"*/ '^^'^ cause came before the court in October term, 1818, on 
laiSIe, a capa- a demurrer to the second plea, on which the court gave judg- 
exu^DsivrwiS; "^^"tf^^»" ^he plaintiff. (S. C. 15 Johns. Rej). 436.) Most 
their public of the facts in the case appear in the pleadings there stated. 
iIm^' The aro '^^® plaintiffs afterwards proceeded to trial on the plea of the 
general issue, and to have their damages assessed on the issue 
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at law, at the Rensselaer circuit, in Juhjy 1819, before Mr. utica, 
Chief Justice Spencer, Ociobe^^ 

It was admitted, at the trial, that it appeared by the record ovkrskeus 
of the proceedins's of the Court of General Sessions of the or Pitts- 
peace of the county of Clinton, that on the 8th of August, v. 

1815, two justices of the peace, residing in Plattsburgh, made Ovkrseers 
an order for the removal of Elijah Briggs, the pauper, to ° burg"*' 
Pittstotvn, where he was received on the 26th of October 
following. No appeal was entered until May, 1816, when the J^JP^^^^"' 
respondents objected to its being received, as it had not been , Where a pub- 
entered at the Court of Sessions next after the removal ; but siUiueJ^by ibe 
the Court of Sessions overruled the objection, *and proceeded [ * 408 ] 
to hear the parties on the appeal. The appellants proved that legislature, au 
the pauper was a bastard, born in Piitstown, of «S. G., whose ily'^^^^oUfiJlSd 
father resided a few years before in HoosicJc, and with w'hom on Uie officer to 
she lived. The Court of Sessions adjudged that the last place a""mciden"' ul 
of legal settlement of the pauper was in Hoosick, and not in his office, which 
Pittsiown, and therefore the order of removal was ordered to faUhST^*^ S?s- 
be quashed, and that the respondents pay to the appellants ^^^'K® °^ ^'» 
their costs, which were accbrdingly paid. The defendants, M. ^cquies. "*'** 
and H. were overseers of the poor of Plattsburgh at the time J^***^J® J{j® 
the order was quashed, and until the commencement of the rcnSvai°*^of a 
present suit, but are not, at present, overseers ; and the notice pauper from 
of appeal was served on Moore and Buck, who were then the ouTer^ bTon ap^ 
overseers in office. It was proved that the plaintiffs were the P<^»' ^^ ^^^ 
overseers of the poor of Pittstown, when the pauper was re- ai** Sessioiw" of 
moved, and when this action was commenced, and during the '^I'^^'j*'*^*^' ^: 
intermediate time. The pauper became sick in July, 1816, quashcd,ihejus- 
and died at Pittstown, on the 19th of March, 1819. Before «'j;«|^^ «^J^ f^« 
the commencement of this suit, a notice had been served on urwrto^^which 
the overseers of the poor of the town of Hoosick, pursuant to ^^*' ^^^ eri' 
the 16th section of the statute, (1 N. R. L, 279. sess, 36. ch. remox'^'d^^may 
78.) requiring them to provide relief for the pauper. The plain- JV^'f^ *" ^^^'l 

.'"^ * *' • lor bis removal 

tiffs proved the sums paid for the board and medical attendance backioiheiown 
of the pauper, pursuant to the order of the justices for that J^" ^mo^v^ed^ 
purpose, he being so sick and diseased as to be unable to be or if it appears 
removed. The plaintiffs claimed interest on the amount; but }|J^^*JJq mX- 
the judge ruled that it was not to be allowed. The plaintiffs mem in that 
claimed the expenses down to the time of the pauper's death ; JJ^ke' ^"a^ new 
but the judge ruled that they were entitled only to the amount origrinai order 
expended, to the 6th of January, 1817, when the present suit Jj*" ''the"''||l?a^ 
was commenced. The defendants moved for a nonsuit: 1. of hi« last legal 
Because the appeal to the Sessions was not entered at the court *®Tbe *^"^'ovcr- 
next after the order of removal. 2. Because there was a vari- seers of the 
ance between the amount of costs and expenses alleged in the ^^pcr ^is*^^© 
declaration to have been ordered to be paid by the Court of improperiy re- 
Sessions, and the amount mentioned in the copy of the record after^^tiie^orSsr 
produced. 3. Because the record showed that the pauper had is . quashed, 
a settlement at Hoosick. 4. Because the plaintiffs had not ""a'"***" *^ re- 
proved that the defendants had funds ; *nor that they had [ * 409 ] 
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UTICA, received any order of a justice to take back the pauper, or that 

^J^JIJl;^!^^.,,^^* he was sick and unable to be removed. The objections were 

OvcRSEERs overruled by the judge, who reserved the points. The defend- 

oK i'lTT*- antg proved that the pauper was a bastard, born in PiUstovm^ 

V. about thirty-four years ago, of S. G., whose father was settled 

^rVLATTi' *" Hoosick, and with whom she resided before and after the 

saRGH. child was born. 

A verdict was taken for the plaintiffs, by consent, for 293 
aganisi ibe dollars and 54 cents, subject to the opinion of the court, on a 
©venders of Uie ^asc to be made containing the facts above stated, with liberty 
which be was to either party to turn the case into a special verdict, or bill of 
t?*'^^ho^*'M- exceptions. It was further agreed, that the defendants, if the 
pcoses of bL court should decide that they had a right to do so, might, also, 
maiotenaucejhe naove in arrest of judgment, when the case was brought on to 

sick, after his be argUCd. 
removal j ihe 

nig**'urai**"ihe The casc was argued by L. Mitchell hnd Van Vechten^ for 
STwM oE^ ^^^ plaintiffs, and by Waltoorth and Huntington, for the de- 

bonajdt: the fendauts. 
statute does not 

oftheovereecrs For the plaintiffs^ it was contended, 1. That the decision of 
c!^M th^'^^u^ ^^^ f:^o\xn, on the demurrer, (15 Johns. Rep, 442.) estabhshed 
per t(» be re- the sufficiency of the facts stated in the declaration, and settled 
Shc^Vwn *?o ™*^"y ^^ ^^^ points attempted to be raised at the trial. The 
take him back parties on the record being the same, the defendants are 
charce*'*^ ***° estoppcd by that decision, from controverting the facts or title 
wi^thcr, if established by it. \Outram v. Morewood,3 East, 346,) It 
imprSS^Sr re^ ^^^ proved, that the order of removal was quashed. The 
moved, has no amount of costs was uot Set forth in the declaration, in hoc 
tmbLithlssTate* ^^'"^^ ' ^^'^ substance, only, therefore, need to be proved, and 
such an action' any slight Variation was immaterial. (8 Johns. Rep. 455.) 
uJned^ ""*"*' '^^® amount of costs awarded was, indeed, surplusage ; and 
utile per inutile non vitiatur, (5 Johtis. Rep. 89.) The ad- 
mission by the counsel, of what the record contained, entirely 
repels the objection. The evidence as to the damage for which 
the plaintiffs had become liable, was proper, and the orders of 
the justices, as to the medical aid, were sufficient, it being a 
matter within their discretion. (8 Johns. Rep. 323.) The 
defendants, M, and H.. were both proved to be overseers when 
[ • 410 ] #the order was quashed, and a certified copy of the order of 
reversal was served on their counsel. Notice that the pauper 
was likely to become chargeable to Pittstown, was unnecessary^ 
as Moore had made complaint of that fact, and must have 
known it. 

Again ; the appeal was to the next Court of Sessions, within 
the meaning of the act. The fact, that the legislature had, in 
January, established an extra court of sessions, for February^ 
was unknown to the plaintiffs. Besides, no objection was 
made, on this ground, at the Sessions and the proceedings 
before them must be presumed to be regular, until set aside 
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(.Str. 1168. 2 Burr. 100. Doug. 102. 192. 7 Term Rep. UTICA, 
200.) The defendants having, also, appeared at the Sessions, ^^^^^^^^J^: 
and fried the appeal on its merits, have acquiesced in the regu- 
larity of the proceedings. 

2. It was not necessary to allege or prove, that the defend- 
ants had fands in their hands, for the maintenance of the pau- 
per. If another town sends a pauper to the defendants, they, 
as overseers, are bound to receive him, whether they have funds 
or not. If, therefore, the pauper had been sent back on an 
order of the justices of Pittstoion, the defendants would have 
been obliged to receive him. So, if another town gives notice 
to them to provide for a sick pauper, belonging to their town, 
and who cannot be removed, and they neglect to make the 
necessary provision, they are liable to have their goods dis- 
trained, whether they have funds or not. The policy of the 
statute, and the pressing wants of the poor and distressed, 
forbid that the overseers should be allowed such a plea for 
their neglect of a sacred duty. There is a moral obligation on 
the overseers of the poor, settled in the town, to provide for 
their support, without any reference to the question of funds. 
(2 East, 505. 3 Eip. N. P. Rep. 91. 3 Bos. fy PuU. 247. 
13 Johns. Rep. 382. 15 Johns. Rep. 442.) The case of 
Barilett v. Crozur, (17 Johns. Rep. 439. in error) does not 
apply. There was no misfeasance, or omission of duty in that 
case. It was the case of overseers of highways, who are to 
lay out the moneys they receive, on repairing the roads, etc. ; 
the statute makes their duty to depend on 'their having funds 
in their hands. 

3. It is no answer to say, that the defendants had no order 
*to carry the pauper back to HoosicJc, the place of his last legal 
settlement. Two justices might, by an order, have sent him 
back, for it is merely an execution of the order of sessions, and 
until he was sent back, the duty on Plattsburgh to support him, 
continued. (Const. Poor Laws, 700. Hoxdton \. South 
Beverton. Comberb. 401. 2 Salk. 475. 488.) Pittstoivn 
could not send him back until he became chargeable; and 
when he became sick, he could not be removed. This court, 
in 15 Johns, Rep. 446. say, it may well be doubted whether 
Pittstown could make an original order of removal as to this 
pauper. Besides, Plattsburgh might have got an order to send 
him back, as well as Pittstown. If an injury has arisen from 
the neglect, it was the fault of the defendants, and they are 
responsible. 

4. There can be no question, that the defendants were sua- 
ble, in their official capacity, as overseers of the poor. The 
court, in 15 Johns. Rep. 436., had no doubt on this point. 
Tney merely declined deciding whether the defendants were 
liable, in their private capacities, for their own official acts, or 
those of their predecessors in office. The books are full of 
p'j'.tH ugpinst overseers of the poor in their official capacity. (3 
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Went. Plead, 23. Sit, Special Assumpsit^ 31. 2 East, 505.) 
The plaintifTs proceed, on the principles of the common law, 
for a neglect of duty in the overseers of Plattsburgh, by 
which an injury has been produced to Pittstoum, It is not 
necessary to question the succession in office. It is no matter 
if the defendants are made liable in their individual capacity. 
If they pay the plaintiffs, it will be so much paid for the town 
of Plattsburghy and for which they may claim a remuneration 
from their successors in office. The action cannot be defeated, 
on this ground, without saying, that the overseers of the poor 
cannot be sued in any case. If all the requisite grounds for 
an action exist, it is no objection, that the suit is against over- 
seers. Though not strictly a corporation, having a corporate 
name and seal ; yet, they are quasi corporations, having a suc- 
cession, and a capacity to sue and be sued, as to all matters 
appertaining to their official duties. (1 Kyd on Corp. 19.) 
They are the representatives of the town as to *every thing 
concerning the poor ; and it is their business to assert and de- 
fend the rights of the town, in regard to the settlement of the 
poor. It would be nugatory for the statute to confer powers 
and impose duties on the overseers of the poor, if there were 
no means of carrying those powers into execution, or of en- 
forcing the performance of those duties. From necessity, 
therefore, they must be regarded as corporations, sub modo ; 
otherwise, the salutary provisions of the statute could never be 
fulfilled. (a) The case of Grouse v. Mabbet, (II Johns, Rep, 
167.) does not apply here. 

5. A motion in arrest of judgment, cannot prevail as to any 
ground which might have been taken advantage of, on the 
demurrer. (1 Str, 425. 2 7VVW« Pr, 825.) The matter of 
law having been solemnly decided by the court, they will not 
permit any one, afterwards, to come, as amicus curi^y to inform 
them, that the judgment which they gave, on mature delibera- 
tion, is wrong. 

For the defendants, it was argued, 1. That, at common law, 
there was no obligation on a town to support the poor, nor 
any remedy to enforce the obligation, if any existed. As be- 
tween town and town, every obligation is created, and every 
necessary remedy is provided by statute. Why, then, should 
the remedy provided by statute be abandoned, and the com- 
mon law be resorted to, when such an action was never known 
before ? This is an attempt to support an action on general 
principles, not on the authority of any adjudged case. Over- 
seers of the poor are not a corporation ; and they can only sue 
in the particular cases pointed out in the statute which creates 
their offices. The injury complained of, is not to the plain- 
tiffs, but to the town of Pittstown, If any one has a right of 

(a) Vide Overseers of J^orwich v. Overseers of Neto Berlin, ante, p. 384. H, 
Bieecker, arguendo. 
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action, it is the town, not the overseers, whose rights and du- 
ties are all created by the statute. In Crouse v. Mabbct ^ 
Tripfy (11 Johis. Rep, 167.) the plaintiffs brought an action 
against Crouse^ for bringing a pauper into the town of W,^ 
without lawful authority, *he having no settlement there. The 
pauper fell sick, and had been supported by the plaintiffs, as 
overseers of ^, until he died ; but the court held, that the ac- 
tion could not be sustained. In Rex v. Byce, (1 Const. Poor 
LawSy 324.) an indictment was held to lie against a person who 
had appealed, for refusing to pay to the overseers the costs ; 
and the reason given is, that there was no remedy provided, 
nor any direction given, by the statutes, as to the means of 
enforcing payment. 

Parish officers, in England, may be a corporation, sui modoy 
as it relates to the ordinary business of the parish. But their 
office, as overseers of the poor, is created by statute, and their 
duties are all prescribed by the various statutes relative to the 
poor. As late as 1814, (54 Geo. III. ch. 170. sec. 8.) it was 
found necessary, in England, to authorize by statute, the 
overseers of the poor, and their successors, to prosecute on 
bonds, &c. given to indemnify the parish against bastards, 
and to legalize such bonds and securities as had been before 
taken. The 27th section of our act for the relief and settle- 
ment of the poor, (1 K R. L. 289. sess. 36. ch. 78.) which 
was not contained m the former statute, expressly authorizes 
suits to be brought by the overseers, for the time being, on 
notes given for the poor moneys loaned out, on interest, and 
the power and obligation is continued to their successors. 
These different provisions by statute, enacted after the poor 
laws have been in operation two hundred years, afford a strong 
legislative opinion, that an action of this kind cannot be main- 
tained, without some express provision by statute. There is 
no moral obligation in favor of the plaintiffs, for the county is 
made liable to them, by statute, for the expense of supporting 
sick paupers who are unable to be removed. {I N. R. L. 
283.) If the overseers can sue, in their official capacity, then 
the action survives, in case of the death of the individual, and 
may be continued by their successors ; but express provision 
is made for this purpose, by the thirty-first section of the act. 
(1 JV. R, L. 291.) 

2. The defendants are not to be made liable, for they did 
not remove the pauper to Pittstowfi. The order for removal 
•was the judicial act of the magistrates, and the actual removal 
was the individual act of the constable to whom the order was 
delivered, and over which the defendants had no control. 
The defendants finding a stranger in the town, make their 
complaint, as overseers, to the justices, which is all that is 
required of them by the statute. In England, the overseers 
and parish officers make the removal. (2 SalJc. 493.) Here 
it is done by the constable, on the order of two justices. The 

317 



UTICA, 

Octol)er, 1821*. 

OV£R8£ERS 

OF Pitts- 
tow w 

V. 

Oykrsef.ka 

OK I'l.ATTS- 
BUKOH. 

[*413] 



[•414] 



414 



CASES IN THE SUPREME COURT 



UTICA. 

October, 1B20. 

Overseers 
OP Pitts- 

TOWN 
V. 

Overseers 
or Platts- 

BUROU. 



[♦415] 



defendants, after making their complaint to the justices, were 
passive. They could do nothing more. Their precise duty 
is pointed out by the statute ; and if an overseer is to be made 
responsible for the acts of justices, on his complaint, no man 
could be found who would accept the office. Wherever the 
statutes relative to the poor have given damages or costs, the 
town is considered the real party, and is acted upon through 
their overseers in officp at the time. The remedy is by 
distress, and provision is made to pay them the balance, if 
any, on going out of office. Now, both these defendants 
were out of office, at the time of trial, and there is no provision 
made to reimburse them. Justices of the peace only, can 
make orders relative to the poor. In Rex v. Overseers of 
Chichester, (1 Coiist. Foor Laws, 403.) an order directing the 
present overseers to pay to their predecessors, money expended 
for law charges, was held not to be good. Again ; the order 
of removal made by the justices, was regular and legal ; and 
having been reversed on appeal, it can have no greater effect 
than a judgment reversed on a writ of error, which does not 
make persons acting under the original judgment, liable to an 
action for a tort. If, therefore, the defendants did cause the 
removal of the pauper to Pittstoxon, it was a judicial act, and 
they cannot be made liable, unless they acted maliciously, 
corruptly, or mala fide. (2 Caines^s Rep. 212. 2 Mass. Rep. 
243, 244. I East, 555. 563. Bull N. P. 64. 11 Johns. 
Riy. 114.) Nothing of that kind is pretended. 

3. No action will lie against the defendants for not removing 
the pauper back. The defendants had no authority for that 
purpose. (2 Const. Poor Laws, 631. Clifton v. Ramstock.\ 
If the justices of Pittstown could have sent the *pauper back 
to Plattsburgh, then that course ought to have been pursued. 
If not, they might clearly have removed him to Hoosick, where 
they knew he had a legal settlement. If, as was alleged in 
the declaration, but which was not proved at the trial, the 
pauper was too sick to be removed, then the 16th section of 
the statute provides a sufficient remedy, which should have 
been pursued. A similar remedy is provided in England, in 
such cases, by what is called the suspension act. (35 Geo. 
III. ch. 101. sec. 2.) There is no statute provision for the 
expenses of sending the pauper back. Where a constable 
removes a pauper, under an order of two justices, the counties 
through which the pauper passes, pay the expense. The town 
only is authorized to raise money, under our statute, and there 
is no way provided to compel them to do it. The overseers 
cannot afford relief, without a justice's order ; and if they do, 
they lose the amount paid by them. 

Again ; there is no evidence that the defendants had any 
funds which would have enabled them to provide for the 
pauper. In England, the overseers and churchwardens may 
levy and collect poor rates, without the consent of the parish- 
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ioners. {Salk, 531. 8 Mod. 91. Lord Raym. 1013,) Though utica, 
two justices there were to allow the rate, yet it is mere matter ^ci^^^>%^ 
of form, and the parish officers may compel them to do it, by 
mandamus. (1 Sir. 393. 1 Sid. 377.) 

In Barthtt v. Crozier, (15 Johns. Jtep. 254.) Spencer, Ch. 
J., says it would not have been a wilful neglect of duty, nor 
any neglect at all, if the officer had not the means of repairing 
the bridge : and Kent, Chancellor, in his opinion, in the same 
case, (17 Johns. Rep. 439.) observes, " If the overseer had no • 
money, he was not guilty of a breach of duty, though he did 
wilfully suffer the bridge to remain out of repair." Under the 
English statutes, overseers have a right to relieve the poor, 
without an order of the justices, who only make orders to 
compel the overseers to relieve, when they improperly refuse 
to do so ; and, in such cases, the overseers are summoned to 
show cause, &c. (43 Eliz. ch. 2. 9 Geo. I. c. 2. 17 Geo. II. 
c. 38. 36 Geo. III. ch. 23.) Our statute gives q, remedy by 
distress, on the property of the overseers in office ; and for 
that they are allowed in their *accounts. It is singular that [ * 416 ] 
no action of this kind has ever been brought in England. 
There the churchwardens are common law officers. The 
overseers of the poor here are created by statute. In Bartleit 
V. Crozier, the chancellor justly observes ; " Where the law 
renders a public officer liable to special damages, for neglect 
of duty, the cases are those in which the services of the officer 
are not gratuitous, or coerced, but voluntary, and attended 
with compensation ; and where the duty to be performed is 
entire, absolute, and perfect." In the case of the overseers 
, of the poor, their services are coerced, and they are allowed - 

no compensation : and their duties are not entire, fyr they can 
only act under the order of a justice, who might not authorize 
the expenditure; and they are not absolute, for it must depend 
on the fact of their having funds sufficient to enable them to 
relieve the pauper ; nor are they perfect, for no authority is 
given them by law to relieve a pauper so situated. 

The only remedy ever attempted to be pursued in England i 

against overseers, for refusing to maintain paupers, to levy 
poor rates, &c. is by indictment. (1 Str. 101. Salk. 609. 
5 Mod. 199. Finer Ab. tit. Poor, 415. 8 Mod. 321. 7 Mod. 
410. 2 Str. 1146. 2 Burrow, 199. Sayer, 163. 1 Const. 
Poor Laws, 324. 338. 443.) 

4. The plaintiffs were bound to show that the defendants 
had notice of the order of reversal, and that the pauper was 
sick in Pittstown, and likely to become chargeable to that 
town, and also, a request to remove or support him. 

The order was reversed the 16th of May, and the pauper 
did not become chargeable to Pittstown, until the 30th of 
July. Where the pauper was, in the intermediate time, does 
not appear, except from the recital in the order of maintenance 
of that date, which states that he had come to reside at Pitts- 
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town, and was taken sick, &c. For aught that appears, he 
might, at the time of the order of reversal, have been io the 
adjoining town of Uoosicky which was the place of his legal 
settlement. The declaration states, that the defendants had 
notice that the pauper remained in Piitstovm, was sick and 
chargeable, and that the defendants had been requested to 
remove or support him. These were all materia ""^allegations, 
and ought to have been fully proved, or the plaintiffs should 
have been nonsuited. 

5. The plaintiffs failed in showing that the pauper had no 
settlement within this state. It is now admitted that his legal 
settlement was in Hoosick, and this fact was known to the 
plaintiffs. It is contended that the agreement in the declara- 
tion is immaterial. But the court, in their decision on the 
demurrer, considered it as material, and it was the principal 
ground on which the action was held to be sustainable ; for if 
he had no settlement in the state, the town in which he was 
taken sick was bound to maintain him. {Comberb, 287. 3 
Johns. Rep. 17. 17 Johns. Rep. 41. 1 N. R. L. sess. 11. 
ch. 62. cb. 6. s. l^ 

6. The plaintiffs knew that the pauper's settlement was in 
jff., and proceeded against that town on the 16th section <,f 
the statute. They are, therefore, estopped from rcsortin*^ 
back to Plattsbureh. {Fort Ann v. Kingsbury, 14 Johns. Rtj . 
,367.) As the plaintiff gave notice agreeable to ihe lO'tli 
section of the act, it is to be presumed that the preliminary 
steps, which the court said were requisite under that section, 
have been taken : and the overseers of H. not having appealed, 
it is conclusive against them. 

7. The plaintiffs did not prove that the defendants had 
been guilty of any offence within the county of Rensselaer^ 
and therefore the defendants are entitled to judgment. (1 JV. 
JR. L. 155.) 

[Spencer, Ch. J. This objection should have been made 
at the trial.] 

The case is made, by consent, subject to all the facts in 
the case. 

The unanswerable objection in this case is, that the order 
of removal to Pittstown, on appeal, was quashed. Then, as 
between the two towns, the pauper's settlement was at Platts^ 
burgh, and the justices of Pittsiown had a right to make an 
order for his removal back ; (3 Bums^s Just. 572. 2 Salk. 488. 
2 Nolan, 219. 7 Mod. 10. Burr. Sett. Cases, 140.) or they 
might have made a new original order of removal, and sent 
him to Hoosick, his place of legal settlement. 

♦Spencer, Ch. J., delivered the opinion of the court. It 
has been objected that the plaintiffs, as overseers of the poor of 
Pittstown, have not a capacity to sue for the injury alleged .in 
the declaration. This point was reserved when a question on 
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the pleadings came before the court (15 Johm. Rep. 436.) in utica, 
this cause. However correct the principle may be, ordinarily, ^^"'"^'", issw 
that the court will not, upon a motion in arrest of judgment, overskkrs 
suiTer a point decided on demurrer, to bq again agitated, that 
principle has no application here ; for the demurrer was not 
to the declaration, but to the second plea. Independently of 
that, we expressly waived the decision of this question, because 
it had not been argued. Under the facts in the case, it is not 
impeaching our decision on the demurrer, to hear this point . 
argued again, and it would be very unjust not to entertain the 
question now. 

The overseers of the poor are town officers, coeval almost 
with the settlement of the country. They are the public agents 
and trustees of the towns, in respect to their poor, and must 
necessarily, without express authority from the legislature, pos- 
sess a capacity to sue, commensurate with their public trusts 
and duties. In JacJcson v. Hartwelly (8 Johns, Rep. 424.) we 
recognized the authority of the supervisors of a county, before 
the act authorizing them to take grants of land for county pur- 
poses, to take such grants. They are, pro tanto, endued with 
a corporate capacity. We there said, that there are many in- 
stances in the ca.se of collective bodies of men, coming under 
one general description, endowed with a corporate capacity, • • 

in some particulars expressed, but who have, in no other respect, 
the capacities incident to a corporation. We mentioned tiie 
example of a power in churchwardens to take goods, and to 
bring actions of trespass, and referred to Mr. Kyd, for numerous 
instances of the like kind. In short, there can be no doubt 
that when a public office is instituted by the legislature, an 
implied authority is conferred on the officer, to bring all suits, 
as incident to his office, which. the proper and faithful discharge 
of the duties of his office require. The statute for the relief 
and settlement of the poor, (1 N. R, L. 279.) has given the 
right to sue in certain cases, in express terms ; but this by *no [♦419] 
means proves, that the power would not have existed inde- 
pendently of the statute. 

It now appears, that the pauper had a settlement in this state, 
and that it was in Hoosick ; and the main question is, whether 
the overseers of the poor of Pittstown were bound to make an 
order removing the pauper to that town. When the case 
came before us, on the former occasion, we expressed an 
opinion that they were not bound to do so. It is to be ob- 
served, that this was an obiter dictum; for the declaration, 
the sufficiency of which we were considering, contained an 
express averment that the pauper had no legal settlement in 
this state. If that averment had beeii proved, and if it had 
not appeared that the pauper had a legal settlement in the 
state, I certainly should have considered this action as sus- 
tiinable, for the reasons there expressed by the court. On a 
review of the cases, I am of opinion, that it was competent to 
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Pittstown to make an order of removal ; and that the pauper 
having a legal settlement in this state, the defendants, as 
overseers of the poor of Plattsburgh, are not answerable. 

We cannot intend that the order, made at the instance of 
the overseers of Plaiisburffh, was done mala fide. This is never 
to be presumed, even of mdividuals ; and the consequences to 
which they exposed those whom they represented, as regards 
the appeal, the expenses of the pauper, and the costs, all concur 
in repelling the idea, that their motives were not bona fide. 
The act, to be sure, turns out to be unwarranted ; and the 
town of Plattsburgh has paid the legal penalty of that act. 
Upon the reversal of the order of removal, it was as though it 
had never existed. Pittstown, then, as regards any other town, 
had an original right to make an order of removal. The 
pauper having come to reside in Pittstown, no matter how, was 
likely to become chargeable ; and then the statute confers the 
authority on the overseers to make application to the jus- 
tices, who may thereupon make an order. I still think, that 
it ought to have been made the duty of the overseers of the 
poor of a town from which a pauper has been removed, on 
quashing the order by the Sessions, to take back the pauper, 
at their own expense ; and that it is unjust to leave the town, 
having a '^pauper improperly laid at their door, to take measures, 
at their peril, as regards other towns, to find out his settlement ; 
but this is a casus omissus in our statute book. In the case of 
the inhabitants of Chalbury and Chipping Farrington, (2 SalJc, 
488.) Holt, C. J., was of opinion, that the town appealing 
from an order of removal, after it was reversed, had a right to 
send the pauper back to the town from whence he was re- 
moved. If so, then Pittstown was not without the means of 
relieving herself from this order of removal. ITpon the whole, 
as it now appears, that the pauper was not settled in Platts- 
burgh ; that he had a legal settlement in this state ; that Pitts- 
town could either have sent him back to Plattsburgh, or made 
a new original order on the town of Hoosick, for his maintenance; 
and as the proceedings on the part of Plattsburgh must be 
regarded as bona fide, and the statute does not create or impose 
upon that town the duty of taking back the pauper, I am of 
opinion that the defendants must have judgment. This con- 
clusion renders it unnecessary to examine several other points 
raised in the course of the argument. 

Judgment for the defendants, (o) 



{A) vule Jiott T. Hick*, 1 Cmoen's Rep. 513. cnte, 122. Olnof t. JFickes 
Jhd T. BirdsaU,, 1 Cown*B Rep, 260, 673. Flinoer y. JiUen, 5 Cowen^s Rep. 6!j8. 
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UTICA, 
October, 1820. 

Van Hagen against Van Rensselaer. vaw haoex 

V. 
_,____, . _ . mi 1 1 . ^^^ ReHSSK- 

THIS was an action of assumpsit. The declaration con- laer. 
tained counts on a special agreement, and for goods sold and There was a 
delivered, and the common money ^counts. The defendant SS!^,iu„ ^ifng 
pleaded non assumpsit and payment. The cause was *tried at [ * 421 J 
the Columbia circuit, in December, 1819, before Mr. Justice ^iweenij.and 
Van Ness. After the evidence was closed, the judge declared the saie\nd cx- 
his opinion on the questions raised by the counsel, and the plain- change of iwo 
tiff tendered a bill of exceptions. The jury found a verdict for it^i Si^iila- 
the defendant. The cause was submitted to the court, with- <^d,ainonffother 
out argument, on the record and bill of exceptions. was^^to 'be ai- 

All the material facts are stated in the opinion of the court. \^^^ *^" <*°'- 

* Jars per acre 

of the price ol 

Platt, J., delivered the opinion of the court. This is an ^'j®/*™ ff^ll 
action on a special written agreement for the sale and exchange Sf eqliivaient 
of two parcels of land, dated the I8th of November, 1814. The ^^J th«,iT'«»*e 

' . 1 „. J • •* • • L 1 r . of all claims to 

contract is very complicated m its provisions ; but so far as is it b^ r. thc 
material to the questions now before us, I consider the sub- Sr^ia'^n^onl^ 
stance and legal effect of the instrument to be as follows : on the contract. 
Van Rensselaer contracted to sell and convey to Van Hagen ^^^ X*^^'^ce 
a tract of land, called the Green River farm, for 6,000 dollars, which r. was 
Van Hasten then occupied a farm at Kinderhook, which Van ^° payand //. 

•n i^i-i *^ii'i •!• 1 1 was 10 recen'e 

Rensselaer claimed ; and the title was in dispute between them, as the price of 
It was agreed, that the farm so possessed by Van Hagen, ^l^.'^^\^^ 
should be sold on an execution in favor of one Borland, on the per acre. Held, 
1st day of April then next, if it could not, in the mean time, JfolJ * o^„SS* 
be sold at private sale ; the defendant ( Van Rensselaer,) en- was not an ab' 
gaging to bid at least 30 dollars per acre, if sold at sheriff's sale. ^1^;,,,^ '"^,^: 
And in order that there might be no sacrifice on account of the tract in iucif, 
disputed title, it was stipulated, that Van Rensselaer should IS^cS * Tiy^ 
unite in the conveyance, so as to vest a clear title in the pur- of the oHpnai 
chaser ; and to complete the compromise, it was further agreed, J|,*I"[rh7i rcfcV^ 
that upon the sale of the farm, in either mode, 10 dollars per redj and both 
acre of the price of the disputed farm, should be paid or ac- ^f7o^^,IifeJ"ts 
counted for by Van Hagen to Van Rensselaer, as an equivalent one insirumcui, 
for the release of Van Rcnsselaer^s claim. Van Rensselaer ^^J^ acconl- 
engaged to pay off the execution of 5or/anrf against Flaw if ^,^cn; i»ff to the in- 
and then an account was to be stated between these parties, as tTe^.^to^bc coU 
follows, viz. : Van Hagen to be made debtor, 1. For the Green »ectid from the 
River farm, 6,000 dollars ; 2. Amount to be paid by Van Reus- and u.ore ^b^i'I.g 
selaer, on Borland^ s execution, and other incumbrances; 3. no ambiguity in 
Ten dollars per acre, *on the sale of Van Hagen*s form ; and [ * 422 ] 
he was to be credited for the whole amount of the price of his the agreement. 
farm as sold under the agreement ; and each party was to be ji^°'i„7dmi"s^- 
responsible for the eventual balance of the account. bie to explain k. 

On the 21st of December, 1814, the parties made, and sub- ^dl^Xr^i 
scribed the following stipulation^ on the back of the original fore, was not 
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UTICA, agreement, to wit: ^' We agree, that the price to be paja Oj 
^^^^^^^^J!^ the within named, Jacob ( Van Jlensselaer,) and to be received 
Vau Hackn by the within named JoAn, {Van Hagen,) as the price of his 
^' farm, shall be 40 dollars per acre." The farm of Van Hagen^ 

LAER. " containing 346 and 3-4 acres, was, accordingly, conveyed to 
Van Rensselaer. The commutation for Van Rensselaer^ s claim, 
pay //.^S>so^ at 10 dollars per acre, amounted to 3,467 dollars and 50 cents. 
Kiiciy, 40 doi- The object of this suit is to recover a balance claimed by the 
iw ^' fanr^ plaintiff, under that special agreement. At the trial a question 
*»"J. ^^^ P"" arose, whether the plaintiff had a right to claim 40 dollars per 
deduriions acrc, for his farm, over and above all allowance for the commu- 
5hS"''°viid '" ^^ion for the defendant's claim to the land ; or whether 10 
grvcm^u * dollars per acre, in favor of the defendant, was to be deducted 
from the price of 40 dollars per acre. The judge expressed 
an opinion in favor of the defendant, upon the legal construc- 
tion of the original contract, and the memorandum endorsed 
thereon ; but for greater caution, and in order to present more 
fully every fact relating to the merits of the case, which could, 
in any view, be material, he admitted parol evidence to explain 
the intention of the parties, in regard to the equivocal terms of 
the endorsement, and he put it to the jury to find specially, as 
to that fact. 

To this opinion of the judge, and to the admission of such 
evidence, the plaintiff's counsel excepted ; and we are now to 
revise the proceedings at nisi prius. 

It cannot, I think, be doubted, that the stipulation endorsed 
was not an entire contract, in itself, but must be considered as 
a modification merely of the original agreement to which it re- 
fers. Both together form one contract, in the same sense as 
if they had been incorporated in the same instrument. That 
construction is to prevail, which is consonant to the general 
intent, as it appears in the whole context. If the endorsement 
I * 423 1 ^ construed literally, *per se, it would imply an absolute and 
unqualified sale of the farm by the plaintiff to the defendant, for 
which the purchaser was to pay a price in cash, at the rate of 
40 dollars per acre. But, in this case, it woyld be very absurd 
to suppose, that such was the intention of the parties. The 
price of the farm was to be carried to the credit of Van Hagen y 
on account. " Verba gcneralia restringvntur ad aptiindtnem 
ret." The parties, in the endorsement, spoke in reference to 
the terms'of the original agreement; and when they said '^ the 
price io be paid^^ and " to be received y*^ shall be 40 dollars per 
acre, I understand them to mean, that instead of waiting till 
the 1st of April ensuing, to ascertain the price of Van Hagen' s 
farm, by a sheriff's sale, or by a private sale to a stranger, as 
contemplated and provided for in the original agreement, the 
parties chose to fix the price, by mutual consent, at 40 dollars 
per acre ; and Van Hagen, accordingly, conveyed his farm to 
Van Rensselaer at that price, subject to all the provisions of 
the original agreement, as to the exchange of farms^ and the 
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deduction of 10 dollars per acre, for the claim of Van Rensse- utica, 
laer, leaving the account between them to be settled upon the ^ciobcr^^^eso 
terms first agreed on. The price of 40 dollars per acre, " to vak Hagkit 
be paid" by Van Rensselaer, and " to be received" by Van 
Hagen, means, that Van Hagen was to be credited with that '*"la«b! 
sum, as the price of his farm, in the account, as proposed to be 
stated, in the original agreement. 

In the words of a learned author on the law of contracts, 
(Powell) ** the matter in hand is always presumed to be in 
the mind and thoughts of the speaker, though his words seem 
to admit a larger sense : and therefore the generality of the 
words used, shall be restrained by the particular occasion." 
Where A. had a judgment against JS., and B, gave a legacy 
to A, and died ; A, on the receipt of the legacy, gave the ex- 
ecutor of B. a release in these words, " I acknowledge to have 
received of C. five pounds, left me as a legacy by B, : and I 
do release to him all demands which I, against him, as executor 
of R, can have, for any matter whatsoever ;" it was adjudged 
that the general words " all demands whatsoever," should be 
restrained, so as to apply to *the legacy only, and not to include [ • 424 ] 
the judgment. {Knight v. Cole, Equ,Cas. Abr. 170.) 

upon a careful examination of the contract and endorsement, 
I am of opinion, that the judge, at the circuit, ruled correctly, 
in regard to the legal construction of the whole agreement. 
In my judgment, there is no such ambiguity in this contract as 
will jastify the admission of parol evidence to explsdn the intent. 
The case presents a prolix and diflicult question as to the legal 
sense of the two parts of the written contract ; and it is a ques- 
tion of construction, which belongs exclusively to the province 
of the court. The finding of the jury, however, upon the ques- 
tion of &ct specially submitted to them, is, in this case, imma- 
terial and harmless. Their verdict (for the defendant) must 
have been the same, if they had been guided solely by the 
opinion of the judge on the question of law, independent of 
the parol evidence which was objected to. 

I am, therefore, of opinion that the defendant is entitled to 
judgment, and that is the opinion of the court 

Judgment for the defendant 
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STATE OF NEW-YORK, 

IN JANUARY TERM. 1821, IN THE FORTY-FIFTH YEAR OF OUR 
INDEPENDENCE. 



*Jackson, ex dem. Van Buren, against Myers, (a) 

A cooveyance THIS was an action of ejectment, tried at the Columbia cir- 
SSfV'defeal cuit, before Mr. Justice Yates, in November, 1818. 
the recovery by John fV. Morsc recovered a judgment in this court against 
for*dilage?1n RogcT AJsit, in an action of slander, tried at the September 
an action then circuit, 1816, for 734 dollars and 43 cents, which was docketed 
lor"f and before 5" ATovemfter foUowing. The premises in question, consisting 
trial and judg- of a house and lot of land of about four acres, and another lot 
Sn"*and*^*void, of about twenty acres, which were in the possession of Ad sit, at 
wiiiiin the atai- the time the above-mentioned suit was brought, were seized by 
frauds. *^els! virtue of an cxccution issucd on the judgment in fa vor ofMorsc, 
iVi2**i'*76 ^"^ ^^'^ ^^ ^^^ sheriff to J. Minard, by a deed, dated the 24th 
2 tUn. Stat, of April, 1817, for fifty dollars, under whom the plaintiiT 
135. 137.) (a) claimed. The whole of the property was worth about 1,000 

dollars. 
[ • 426 ] *The defendant gave in evidence three several deeds from 

»vide joeftMii Adsit to him, all dated the 26th of Ausrust, 1816, for different 
l^MAer^ToZl parccls of the premises in question. The amount of the con- 
f!Se?dimf^ sidcratiou expressed in the deeds was 1 ,500 dollars. It was 
»Vek, ▼^swwrf, proved, that these deeds were executed and delivered a few 

days before the Circuit Court, at which the cause of Morse v. 

(a) This case waa submitted to the court, without a Foment, and decided in 
October term, 1819, but not reported. In August term last, the caae of Jackson^ 
ex dem. Rugsrlea and Hookety v. Swanriy presented tlie same question, when the 
court, referring to their decision in Jackson v. MyerSy stopped tlie counsel, {P. 
Ruggiesy) and gave judgment for the plaintiff. The opinion of the court, in 
the Tatter cause, has since been obtained, but too late to be inserted with the 
cases of the last term. 
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Adsit was tried. Adsit, at the same time, gave a bill of sale Albany* 
of all his personal property. He remained on the farm until ^.^^^^I^^^J^ 
Juney 1817, and has since been in prison, within the liberties Jacxso^ 
of the gaol. No money was paid when the deeds were deliv- 
ered ; but notes were given for the amount of the consideration, 
payable in three annual instalments. It was generally known, 
at the lime, that the cause of Morst v. Adsit was to be tried at 
the September circuit, in 1816; and the witness had no doubt 
that the defendant knew that the trial was to come on when 
the deeds were executed. In the spring of 1817, the defend- 
ant paid Adsit 100 dollars, to enable him to pay off a judgment 
against him, in favor of P. Livvigston, The defendant was 
present when the lessor of the plaintiff purchased the farm in 
question, and forbade the sale, and offered to. show his title. 
There was a mortgage on the property for about' 1 75 dollars. 

It appeared, that the defendant was a farmer of considerable 
property, possessing a farm of 300 acres, worth above 4,000 
dollars. 

The judge declared his opinion, that the deeds from Adsit 
to the defendant were fraudulent and void ; and the jury, under 
his direction, found a verdict for the plaintiff. 

A motion was made to set aside the verdict, and for a new 
trial, which was submitted to the court, without argument, on 
a case, as above stated. 

Van Buretiy for the plaintiff. 

Fanderpoolj for the defendant 

Wood WORTH, J., delivered the opinion of the courf. The 
question arising in this cause is, whether the deeds from Adsit 
to Myers, were made with intent to delay, hinder, or *defraud [ * 427 ] 
creditors, or others, of their just and lawful actions, debts, dam- 
ages or demands. The facts stated in the case leave no doubt 
on my mind, that the purchase was made and carried into 
effect, for the purpose of placing Adsit's property beyond the 
reach of any judgment or execution which Morse might obtain 
in the action of slander then pending. 

But, it is contended, that as Morse, the plaintiff in the exe- 
cution against Adsit, had no debt or demand against him, at 
the time the conveyance was executed to the defendant, but 
merely an action in maleficio pending, the deeds from Adsit 
to the defendant cannot be considered fraudulent, within the 
purview of the statute for the prevention of frauds. The opin- 
ion of a majority of the court, in Mountford v. Ranie, {Keb. 
99. Roberts on Frand. Conv, 465.) was, that a conveyance 
may be fraudulent, although the plaintiff had only become a 
creditor by the escape of a prisoner, although the bond on 
which the judgment was obtained,' was long subsequent to the 
conveyance. In LucJcner v. Freemcm, (1 Eq. Cos. Abr. 149.) 
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JUamry, 1831, 

Jacksox 

v. 
tfrxit-s. . 



[•428] 



though the court upheld a conveyance intended to secure tlie 
payment of honest creditors, made before the trial of a cause 
founded in maleficio, yet the plaintiff, in the suit, was let in 
upon the surplus, after the debts were paid. In Coirper, 434, 
Lord Mansfield said, the statutes of 13 and 27 Eliz. could not 
receive too liberal a construction, or be too much extended in 
suppression of fraud ; and it is now perfectly well settled, that 
every kind of fraud is equally cognizable at law, as in equity. 
In fwytie^s case, (3 Co. Rep. 82.) it is said to have been re- 
solved by all the barons, " that the statute of 13 Eliz. c. 6. 
extends not only to creditors, but to all others who had cause 
of action, or suit, or any penalty or forfeiture" In the case of 
Jackson v. Hamy (15 Johns. Rep. 262.) it never was intended 
to decide this question. The chief justice, in delivering the 
opinion of the court in that case, says, **that the deed from 
fVendell C. Ham to his fether, was not made with intent to 
defraud Van Alen of his lawful action, but must be considered 
as the mere reconveyance of an estate, conveyed for temporary 
purposes, and intended and expected to be reconveyed ; and 
that, in considering whether the *conveyance was fraudulent, 
we have a right to regard the prior deed, which we find to 
have been entirely gratuitous." 

On a review of the cases, and considering the broad expres- 
sions in the statute, (1 N. R. L. 75. 2. Rev. Stat. 135. 137.) 
that conveyances to '' defraud creditors and others, of their just 
and lawful actions, damages, and demands," are void, I think 
it is competent for the lessor of the plaintiff, who purchased 
under the execution of Morse v. Adsit, to object, that the 
deeds relied on by the defendant are fraudulent and void, on 
the ground that the action of Morse v. Adsit, although founded 
in malefcio, is within the spirit, words, and meaning of the 
statute, and, consequently, that the plaintiff is entitled to judg- 
ment. 

Judgment for the plaintiff, (a) 



(a) In Fox v. HUUf (1 Day*s Conn. Rep. 295.) the Supreme Court of Errora 
of donnectiaU (in 1815)) were of opinion, tliat such a conveyance was fraudulent 
and void at common law ; and four of the judjtes were of opinion^ that it was 
void within the statute of that state afainst fraudulent conveyances, the 
language of which is different, and not so oroad as our statute, which is copied 
iVom tlie EngUah aUtate, 13 Eliz. ch. 5. 

328 



OF THE STATE OF NEW-YORK. 428 

ALBANY, 
January, IK^l. 

Pelletreau against Rathbone and others, terre-ten- pelletrkau 
ants of Medcef Eden, (a) ratiiIionk. 

Griffin against Shonnard and others, terre-tenants 

of Eden. 

THESE were actions of debt for legacies, brought in October , No acilon at 
1816, to recover legacies charged on land, by the will of Me J- \t^Jy,\J)''' * 
cef Elen, deceased, against the terre-tenants of the land, of AhJ where 
which the testator died seised ; and tried at the New- York iHl Ts^expressiy 
Sittings, in October ^ 1819, before Mr. Justice JVoodworth, charged oii 

All the defendants (twenty-four in number) were returned, J|!!^onn?' cstalc 
summoned, and declared against jointly. Most of thorn did "^ **>« testat<.r, 
not plead, and the plaintiff, in each of the causes, entered *a ""Y#'"429'l 
nolle prosequi or retraxiiy against those who neglected to cannot be main- 
plead, tained a^inst 

As soon as the plaintiff's cause was opened, the counsel for Jerre-ienaius^'^ 
the defendants objected, 'rhc proper 

1. That no action at law could be maintained against a ter- ™^?/,!,?n the 
re-tenant for a legacy ; at least, not without an express promise ^o"*"^ ^^ ^*^^- 
to pay by him, which was not pretended ; and, ^^^' 

2. Because, it appeared, on the record, that a nolle 2)rosc(/ui (a) vide A-f.'wf 
had been entered against several of the defendants ; and this iv^^J^/ViS v* 
being a joint action, a 710//^ prosequi as to some of the de-' 2"'*'''J|a '^ ^'^ 
fendants was, in effect, a discontinuance, or retraxit^ as to all. '^' ' 

On these grounds, the defendants' counsel moved for a non- 
suit. But the judge refused the motion, reserving the questions 
for the consideration of the court. 

The plaintiff then introduced the will o( Medcef Eden ^ dated 
the 29th of August^ 1798, by which, after devising the bulk 
of his estate to his two sons, Joseph and Medcef y he bequeathed 
as follows : " I will and direct, that my executors hereinafter 
named, shall pay into the proper hands of my loving wife, 
Martha, five hundred dollars, during her life, Slc, in four 
equal payments, &c. to be paid to my said wife's own hands, 
for her separate use, and not into the hands of an assignee, or 
any other person, <fcc. ; my intention being, that the said sum 
of 500 dollars shall be for her personal and separate benefit, 
and for her certain maintenance, at all events, and not in her 
power to sell, assign, or in any way dispose of, or incumber 
the same ; and I charge all and singular, my real and personal 
estate, with the payment thereof And I do hereby expressly 
declare, that the same is given in lieu, satisfaction, and bar of 
any dower that my said wife may, by law, be entitled to, on 
all and singular, my estate, or any part thereof" " Item, I 
give to John Pelletreau, (plaintiff,) of the city of New-Tork^ 

(a) Decided in October term, 1820. 
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ALBANY, merchant, Susannah Pelhireau of the same place, Jane GaOi 
^^^^iJ^ lee, wife of Matthew Gallilee, 125 dollars each, during theii 
several lives, to be paid in the same manner as the annuity 
herein given to my wife. I also charge, all and singular, my 
real and personal estate, with the payment thereof." " It is 
my will, and I do hereby manumit, and set free, my negro 
[ • 430 I slave, Hannah PalmeVy (now Griffin, plaintiff,) ♦and direct 
my executors, &c. to pay her 100 dollars a year, during her 
life." The testator died- in August, 1798, and his two sons 
qualified as executors, in December, 1798, and both have since 
died. 

The defendant again moved for a nonsuit in the second cause, 
for the causes above mentioned, and because the legacy to 
Hannah G tiffin was not charged on the land of the testator; 
and, also, on account of the lapse of time, from the death of 
the testator to the bringing of the action. The judge directed 
a verdict to be taken for the plaintiff, in each cause, subject to 
the opinion of the court on a case, as above stated, with liberty 
to either party tq turn the same into a special verdict, on a bill 
of exceptions. 

Burr, for the plaintiffs. 

Griffin and Talcot, for the defendants. 

The counsel for the plaintiff having stated the case and the 
points. The Court said, that they did not wish to hear any ar- 
guments; that the question was clearly settled, that no action 
could be maintained at law for a legacy, and that the defend- 
ants were entitled to judgment, (a) 

Judgment for the defendants. 

(«) The following authorities were noted by the counsel : For the defendants : 
Dicka V. StntU, 5 Term Rep. CflO. Beecher v. Beeeher, 7 Johns. Rep. 99. li»- 
ingston v. Erecutors of Livingston , 3 Johns, Rep. 189. Van Orden t. K«m 
Orden, 10 Johns. Rep. 30. 2 IVoodeson, 478. Hobart, 265. H'ebh v. Jiggs, 4 
f Maule ^ Sehcms Rep. 113. 2 Salk. 215. note by Evans, as to the dictum of Lard 

Hoft, in G Mod. 26. 1 Tidd's Pr. 632. 1 fVUs. 89. 1 ChiUy PL 32, 33. 3 Esp. 
A*. P. Rep. 76. 

For the plaintiffs : 6 Mod. 26. .^non. per Holt, Ch. J., 4 Burr. 2381. 3 Com. 
Dig. Debt, {Ji.) O/ 3p. 291. 2 Johns. Rep. 243. 3 Johns. Rep. 189. 



I • 431 ] *Jackson, €x dem. Van Rensselaer, against Andrew, 

If a tenant does THIS was an action of ejectment, tried at the Herkimer 
bii^dflC^STi' circuit, in June, 1819, before Mr. Justice Yates. The defend- 
not be 'made a ant held, under a lease for lives, from Philip Schuyler, dated 
I'^cS^enw the 6th of September, 1790. The lessor reserved, among 
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other things, all mines, and <'all creeks, kills, streams and albany\ 
runs of water, and as much ground, within the premises, which ^*°J2!7^.,1^ 
he might think re<]|uisite to appropriate, at any time thereafter, jacxsok 
to the erection of mills, mill-dams, and any works and buildings ^^^^^^ 
whatsoever for the convenient working of the mines, or for the 
use of the mills; and, also, lands that may, by such dams, be ^trhich he could 
ovenlowed with water, and also such wood, firewood and tim- as* if"^b>Muro- 
Ijer, itc. It was conditioned on the part of the lessee, that he, >»»?: ^^ ^^^^ 
or his executors, &c. should not, at any time thereafter, erect, an^acT of goof 
or permit, or cause to be erected, any mill or mill-dam, or any husbandry, by 
other work or building whatsoever, upon any kill, creek, stream, tw^To^ow info 
or run of water within the premises ; and that neither he, or » J^*'"^' -^ 
they, should, at any time thereafter, commit any waste." there^rkuielf 
And it was expressly covenanted and agreed, that in case the j} '^"1°°' {^ 
lessee, &c. did not perform, &c. all the covenants and condi- so as to produce 
tions in the lease, on his part to be performed, &c. it should * forfeiture of 
be lawful for the lessor, his heirs, &c. to re-enter, &c. cianvf^en*5ie 

The lessor of the plaintiff was the assignee of the reversion. }^?„ "^ *j5J 
It was proved, that the defendant, about 17 years before the iwemy ^years, 
trial, caused a ditch about six feet wide, and about four deep, to fj^e^^^^^J^ 
be dug for the distance of about twenty rods, and made a dam had 'grown up, 
across the creek, communicating with the Mohawk river, by {jJa™°'S^j^*'id* 
which means it was diverted from its ancient channel, and and, therefore^ 
more vater thereby flowed into a swamp, which had been pre- |lJur^^"Sccn 
viously covered with timber. When the defendant first took done to the io- 
possession of the fiirm, it was wild land, and he cleared all of it, *»«"*•"«•• 
except this swamp, in which there was large timber growing, 
and which was the only timber reserved on the farm. The 
timber, afterwards, died, *owing, as some of the witnesses be- [ * 432 ] 
lieved, to letting in more water from the creek upon the swamp 
by means of the ditch dug by the defendant. Other witnesses 
thought that the decay was owing to the blowing down of trees, 
<&c. There was a difference of opinion among the witnesses, 
as to the eflect of the water flowing into the swamp, on 
the timber. It appeared, also, that after the old timber had 
decayed, new trees, of a diflerent and better kind, had 
grown up, which, in a few years, would be more valuable, as 
timber, than the old. The lot leased to the defendant con- 
tained about 110 acres, and the swamp, which was the only 
wood land reserved, contained about 25 acres, which is about 
the usual proportion of wood and timber, on farms of thjxt 
size, in that part of the country. Some of the witnesses 
thought the young timber, in its present state, was worth more 
than the old timber before it decayed. It was proved, also, 
that a number of years ago, the defendant had made a brick 
yard on the premises, and made brick, for which purpose the 
clay had been dug out of the meadows on the premises ; but, 
after making a few thousand bricks, the defendant desisted, 
not finding it to answer his purpose. 

The judge charged the jury, that there did not appear to be 
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sufficient evidence to show, that the decay of the timber had 
been caused by the defendant's turning the course of the creek ; 
but if that were the case, it was of no consequence, as it clearly 
appeared, that the growth of new timber was more valuable to 
the lessor than the old, and that it was a benefit, rather than 
an injury to the farm ; and that what the defendant had done, 
in this respect, ought not to be deemed a breach of the cove- 
nant in the leasci That the attempt to make brick, was a 
matter too insignificant to constitute waste, for it could pro- 
duce no essential injury to the inheritance. The jury found a 
verdict for the defendant. 

A motion was made to set aside the verdict, and for a new 
trial. 



Talcotj for the plaintiff, contended, that the digging the new 
channel for the creek, even if it had not been the cause of the 
decay of the timber, was waste; for, digging up the soil, 
I * W3 I for any purpose, except that of cultivation, is waste. *( Co. Litt 
53. b. 2 Roll Abr. 816. Owen, 66,) So turning the 
creek across the meadow, is waste. Suffering a wall of 
the sea to be in decay, so that, by the flowing jof the sea, the 
meadow or marsh is surrounded, and rendered unprofitable, is 
waste. {Co, Litt. 53. b.) So, turning arable into wood land, 
or e convcrso, or meadow into arable, whereby the course of 
husbandry is changed, is waste. {Co. Litt. uli supra. Hob. 
Rep. 234.) Again ; erecting a dam across the creek, was a 
breach of the express covenant in the lease, not to build, or 
erect any mill, mill-dam, or any other work or building what- 
ever. The terms, other " work or building," will include this 
dam. (16 Johns. Rep. 14. 22.) 

Again ; the neglect to preserve sufficient wood and timber 
for the uses of the farm, was waste. (7 Johns. Rep. 227. 233.) 
It makes no difference that the new growth of timber was better 
than the old. The question of waste does not depend upon that. 
The tenant has no right to take upon himself to judge what may 
be an improvement, or not, of the estate of the reversioner. He 
must be confined to the conditions of his lease. {Dyer, 65. a. 
Cro. Jac. 182. 1 Lev. 309.) Besides, the young trees now 
growing, are not, as this time, of any value. They are not 
timber, nor are they fit for fuel, or any of the uses of the farm. 

Gold and Silly contra. The creek, the water of which the 
defendant turned, was not a mill-stream, nor could it be used 
for any purpose but that of irrigation. Waste is an act done 
to the injury of the freehold. (7 Johns. Rep. 732.) It must be 
a permanent injury to the reversioner. Now, turning the 
water of this creek, in the manner it was done by the defend- 
ant, was not such an injury. It was necessary to be done for 
the proper cultivation of the farm. As to the alleged conse- 
quence of turning the stream, the killing of the timber in the 
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swamp, the jury have passed upon it, and their verdict nega- Albany. 
tives the assertion. So, whether sufficient timber was left by •^"•"^'y^ *^i 
the defendant, for the use of the form, according to the ^""jI^i^^^lT^ 
regular course of husbandry, has been decided by the jury. If v. 

a tenant manages his farm in the manner practised by his neigh- ''»»«^^- 
bors, and without any *malice, or intent to injure his landlord, [ * 434 ] 
the court will not be disposed rigidly to enforce a forfeiture of 
his lease. Again ; the lessor's reserving sufficient timber to 
build mills, &c. seems inconsistent with the defendant's reserv 
ing timber for the uses of the farm. Until the landlord comes 
and demands the exercise of the right reserved to him, be has 
no right to complain. The doctrine of the law of England, 
that changing arable into meadow, &c. cannot, in reason or 
justice, be applied to a lease of new land in this country. It is 
mdispensable, for the purposes of husbandry, to change the 
iace of the land. 

Per Curiam. This being a hard action, with a view to the 
forfeiture of the estate, there ought not to be a new trial, unless 
the jury were clearly misdirected as to the law. The judge, 
on the trial, stated the fact to be doubtful, whether turning 
the creek had killed the timber ; and by a review of the evi- 
dence, he was fully justified in saying so. He added, also, 
that the fact was of no consequence, for the new growth was 
more valuable than the old, and so it had been no injury to 
the inheritance. This we deem to be correct when applied 
to this case. In Co. Litt. (53. a.) the law is laid down, that 
'' if the tenant do or suffer waste to be done in houses, yet, if 
he repair them before action brought, there lieth no action of 
waste against him." If, then, the turning the creek produced 
waste, by the destruction of the timber, twenty years ago, and 
if the landlord lies by, until the inheritance is benefited by the 
act, it would be unreasonable to admit him to say, that there 
was a forfeiture by an act in which he had so long acquiesced, 
and by which, at the time he sought redress, he was, in truth, 
benefited. The same remark, in a good degree, applies to the 
digging the clay for brick : the injury, if any, has long since 
ceased. It is true, that a tenant cannot, under the pretence 
of advantage to the reversioner, change the nature of buildings, 
and many c€ises show that such changes, though beneficial, 
would be waste. Indeed, we have little hesitation in saying, 
that the alteration of the creek, which was obviously an act of 
good husbandry, if the consequence had been the destruction 
of the timber in the swamp, would not be waste. *The tenant, [ * 435 ] 
in doing an act proper in itself, cannot be made a wrong doer 
by a consequence which he could not anticipate, or foresee. 

Motion for a new trial denied. * 
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ALBANY. 

Janaary. 1821. 

GiBBs GiBBS and others against Bull. 

V. 

Bull. 
On a reiurn of THIS was an action on the case, brought against the defend- 
einngata to the anj^ Jate sherifl* of the county of Washington^ for not taking 
T!ibtndo^,V\l!^' sufficient security, pursuant to the statute, in executing a plaint 
picvin, ii iinoi jn replevin, in favor of E, Rowley against the plaintiffs. The 
"ue^rV^r*/*- declaration contained four counts, to the first, second, and fourth 
«a» against the of which there Were separate demurrers. The first count al- 
Scfcudani" if Icgcd, that the defendant, as sheriff, replevied certain goods in 
insufficient posscssion of the plaintiffs, and caused them to be delivered to 
faken!* or "iw Eldridgt Rowlet/y the plaintiff in replevin, " without taking suf- 
picdges^at bH^ ficient security to prosecute the said suit, or to return the said 
Action ^on thl goods, if a retum thereof should be adjudged ;" and that, con- 
I'henf^aT ^^ ^^^^ ^^ ^^^ duty, he took a bond in his own name, as shcriflf. 
Where the &c. of onc C. R, Colden, and one Jacob Holmes, in the penal 
^'^insuhlTbcriff ^^"™ of 4,000 dollars, " conditioned for the prosecuting the said 
w "under ihe plaint with cffcct, and for returning the said goods and chattels, 
jViMseciionof jf retum thereof should be adjudged.'' The plaintiffs averred, 

the statute, (1, . r \ t t ^ ^ t*^iiii i 

N. R. L. 91. that the amount of the bond was not equal to double the value 

sess. n.ch. 6. Qf ijjg croods : nor was it sufficient to ensure the return of the 

523—4. i 7.) goods, and for the prosecution of the suit to effect ; nor was 

on^iytoduSreir. ^^^ ^^^ executed by the said E. R., the plaintiff in replevin, 

«'s for rent, the himself The plaintiffs further averred, that the sureties were 

[ * 436 J not sufficient for prosecuting the *suit with effect, nor for re- 

claimli^^w' turning the goods, if a return thereof should be adjudged. 

beyond iiicvai- That a judgment was rendered in the suit for the plaintiffs, the 
efoiffiicd'-^oJ defendants in replevin, for a return of the goods, and, also, foi 

the security ro- damages and costs, to the amount of 2,730 dollars and 96 cents 

scciUmi *w on^i'y That a writ of reiomo habendo, and a ca, sa. for the damages 

for the prosccu- and costs, wcrc issucd to the coroner, {Gibbs, one of the plain- 

and fo/\'L*re' ^'^s, then being sheriff,) who had returned to the ca. sa., non 

turn of the cst invcntus, and elongata on the writ de retomo habendo. 
^^Thc deciara- ^hc third count set out the same proceedings in the action 

tion npainst the of replevin, to the judgment thereon for a return of the goods 

fe|^ thM"a'wr!'t ^"^ costs, as in the first count, and alleged, that the defendant, 

oir retomo ha- as sheriff, had not taken sufficient security to prosecute the suit, 

f/suldaSd^/o«- o"^ ^^ return the goods, &c. but it did not aver, that a writ of 

frata returned, Tctomo httbendo had been issued and elongata returned. 
deiiuiJer.'''* °" I" ^^^ fourth count, the plaintiff alleged, that the sheriff made 

It must, also, deliverance on the plaint in replevin, " without taking any pledge 

wonllT of the ^^ sccurity to the plaintiffs, for the return of the said goods," 

•latute, and ai- &c. omitting the words in the statute, " if return thereof should 

&»aicde! be adjudged" 

(«) Vide Knofp Burr, lu support of the demurrers, contended, that there was 
iFK»n£Sr?"*!R«j»t ^ distinction between the fourth and eighth sections of the 
616. oovjd r, statute relative to replevins. (1 N. R, L. 91. sess. 11. ch. 5. 
SJTS;. sT"' 2 Rev. Stat. 523—4. sec. 7.) 
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The 8th section, which relates to a replevin of a distress for Albany. 
rents, and is copied from 11 Geo, II. c. 19. s. 23., directs the ^^nuaiy^^i^^ 
snepiff to take *' in his own name, from the plaintiff and two gibbs 
sureties, a bond in double the value," &c. The fourth section, ^ ^• 
which is taken from the statute of Westm, 2. c. 2. (13 Edw, I. 
c. 2. s. 3.) requires the sheriff " to take of the plaintiff sufficient livcrancc, &c. 
security to prosecute the suit, and to return the same beasts, J!^curUy, ** &c^ 
goods or chattels, if return thereof shall be adjudged," (fee. As " i© prosccuto 
the sheriff is answerable, by this section, for the sufficiency of rerarn*the*saino 
the pledges, the sheriff may take such security as he pleases. ffoo«*«» ^<^- if 
{Gilb. on Replevins, 97. 3d ed. 1 Lord Raym. 278. 1 Saund, 7hMbtadj!^' 
295. c. note 3. 295. e.) Insufficient pledges are no pledges, «^" Under the 
within the statute. Westm, 2. c. 2. (16 Fin. Abr. 399, 400. ifThe sutme" 
Pledges, *H. pi. 1. pi. 4, 5. Rous v. Paterson, 19 Vin, Abr. [ * 437 ] 
19. Replevin, Y. pi. 2.) And where the sheriff takes insuf- »^ sheriff may 
ficient pledges, de retomo habendo, a return is awarded, and niyashepieas- 
ihe sheriff returns elongata, on which a scire facias formerly ®«»^^^ hia^own 
issued against the pledges, to which the sheriff returned nihil, \m own pen). 
and then a scire facias issued against the sheriff himself, that J^^^^^^^*^ 
he render to the defendant as many cattle, &c. Though the provide that the 
practice is now altered, so that no capias ad withernam, or scire gi'^f^e***"^^^ 
facias, is issued, and an action on the case is brought against to the defend- 
the sheriff, for taking no pledges at all, or insufficient pledges, ^"jj^jjjauhl. 
yet an elongata must be returned before there can be any court would 
proceedings against the sheriff. (1 Saund. 195. a. 195. b. sl^'S'cm^fT, 

note.) for the benefit 

Again ; the writ de retomo habendo was directed to the coro- ^^ ^^^ud 
ner, instead of the sheriff. 

Foot, contra. The counts in this case are under the fourth 
section of the act, which prescribes no mode of taking the se- 
curity. The eighth section prescribes a bond, &c. and makes 
it assignable; but, under the fourth section, there is no such 
provision, and the party has no remedy, but by proceeding 
against the sheriff. It is true, that the sheriff, under this sec- 
tion, may take what security he pleases ; but he is bound, at 
his peril, to see that it is sufficient, and effectual. He should 
return the pledges against whom a scire facias lies. (2 Shower, 
421. 485. 3 Mod. 56. Cro. Car. 446.) An action on the 
case lies against the sheriff for taking insufficient security, and 
he is responsible for their sufficiency to the end of the suit. 
(1 Dallas. Rep. 349. 13 Mass. Rep. 180. 11 Mass. Rep. 
189. 2Mass.Rep.bil.) . 

As the third count contains no allegation that the sheriff took 
a bond, but simply, that he did not take sufficient security, it is 
clear of all objections. As to the damages, a count for the 
damage may be joined with the count in trespass or case. (2 
Chitty's PI. 296. n. e. f. Lutwy. 1259.) 

Platt, J., delivered the opinion of the court. The obiections 
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taken on the demurrer to the first count, are, 1. That the facts 
averred by the plaintiffs, show no neglect of duty *in the de- 
fendant, as sheriff; and that the bond set out in the count was 
taken conformably to the statute. 2. That the statute requires 
the sheriff to take sufficient security to prosecute the suit, &c. 
and to return the goods, *^ if a return thereof should be ad- 
judged ;" whereas, the count charges the defendant for neglect 
of duty, in not taking sufficient security to prosecute, &c. 
" with 'effect;' " or to return the goods," &c. 3. That the 
count is defective in stating, that the retomo habendo, and ca. 
«a., were directed to, and returned by, the coroner y instead of 
the sheriff. 

By the fourth section of the statute, (1 N. R, L. 92. 2 Rev, 
Stat. 523 — 4 <^ 7.) it is provided, that *•' the sheriff, before he 
makes deliverance of any beasts, goods or chattels, by virtue of 
any writ or plaint in replevin, shall take of the plaintiff sufficient 
security to prosecute the suit, and to return the same beasts, 
goods, or chattels, if return thereof shall be adjudged ; and if 
any sheriff shall take security otherwise, or neglect to take such 
security, he shall answer for the price or value of the beasts, 
goods and chattels," &c. This section is a transcript of 13 
EduK I. ch. 2. s. 3. By the eighth section of our statute, (1 N. 
R. L. 93.) it is provided, " that in every replevin of a distress for 
rent, the sheriff shall take, in his own name, from the plaintiff, 
and two sureties, a bond in double the value of the beasts, goods, 
or chattels distrained, conditioned, for prosecuting the suit with 
effect, and without delay, and for returning the beasts," &c. ; 
and such bond is made assignable to the defendant in replevin, 
&c. This latter section is copied from the 17 Car. II. ch. 7. 
and 11 Geo. II. ch. 19. It is very evident, that the declaration 
in this case was framed with a reference to the eighth section, 
and not with a view to the fourth section. The count avers, 
that the goods were seized by these plaintiffs, under authority 
of an act of Congress. And the eighth section of the statute is 
applicable only to a replevin of a distress for rent. The ques- 
tion, then, is, whether the plaintiff has shown a right to recover 
under the provision of the fourth section. It seems to be a 
settled construction, that under the fourth section, the sheriff 
may take such security as he pleases, in his own name, and at 
his own peril. (Gilb. RepL 75. 1 Saund. 195. and notes. 
2 Mass. Rep. 517.) The statute *makes no provision, requir- 
ing the sheriff to assign the bond, .so that the defendant in re- 
plevin might sue it in his own name ; but, I presume, that if 
such defendant chooses to avail himself of the bond, this court 
would compel an assignment by its own officer, for the benefit 
of the injured defendant, and protect his rights, although 
suing in the sheriff's name. The ancient mode of pioceeding 
was, after an elongata returned on the retomo habendo, to issue 
a scire facias against the sureties ; and if that were nor effect- 
ual, to issue a scire facias against the sheriff, to respond for the 
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Taloe of the goods. But the modern practice is, after elongata Albany, 
returned, to bring a special action on the case against the sher- ^.^^^^![^^^J^ 
iff, where he has omitted to take sufficient security. It is im- gibbs 
portant to remark, that the statute does not require security for ^J'^^ 
damages or costs ; but merely to prosecutCy and to return the 
goodsj if, &c. It appears, therefore, that the first count makes 
a fatal admission against the plaintiffs, in stating, that the sher- 
iff did take a bond of two sureties in 4,000 dollars, conditioned 
for prosecuting the plaint, and for returning the goods, &c. 
Such bond was according to the statute ; and the averment, 
that the sureties were insufficient to ensure a prosecution of the 
suit ** to effect, and for a return of the goods," if true, gives no 
right of action against the sheriff; because the sureties, con- 
templated by the statute are not responsible for any damages 
beyond the value of the goods replevied. 

The damages in this case, over and above the value of the 
goods, were assessed at 2,730 dollars and 96 cents. Now for 
that sum, these plaintiffs are lefl to seek satisfaction from Row- 
ley, the plaintiff in replevin, and, for aught that is alleged in 
the count, the sureties taken by the sheriff are ample for the 
mere value of the goods which are eloigned. I see nothing in 
the statute that requires the plaintiff in replevin to execute 
the bond. Besides, I think it a defect in the count that it al- 
leges, that the sherif!* did not take security to prosecute the 
suit, or to return the goods, &c. The security prescribed 
by the statute, is to prosecute and to return, &c. and the sher- 
iff is expressly forbidden '^ to take security otherwise,^' For 
these reasons, the defendant *is entitled to judgment on the [ * 440 ] 
demurrer to the first count. There is nothing in the objection, 
that the retomo habendo was directed to the coroner ; because 
it appears, that pending the replevin suit, Gibbs, one of the 
plaintiffs, was appointed sheriff, instead of Bull ; and, therefore, 
as the sheriff, for the time being, was a party to the suit, the 
process was properly and necessarily directed to the coroner. 

The third count sets out the same proceedings in the re- 
plevin suit, up to the judgment therein for a return of the goods, 
and for damages and costs, as in the first count ; and charges 
the defendant, as sheriff, with not having taken sufficient se- 
curity to prosecute the suit, or to return the goods, &c. But 
die third count is grossly defective, inasmuch as it omits entirely 
die essential averment, that a retomo habendo had been issued, 
4nd elongata returned. Such a return is indispensable, in order 
to charge the sheriff in any form ; for non constat, but that the 
defendants in replevin mignt have had a return of the goods ; 
And if so, the sheriff is not liable, even though he took no se- 
curity. (1 Saund, 195. and notes. 18 Fin, Abr. 399. Kindle 
V. Blades, 5 Taunt, 227.) The defendant is, therefore, entitled 
to judgment on the demurrer to the third count. 

The fourth count alleges as the gravamen, that the sheriff 
made deliverance on the plaint in replevin, ^' tvithoui taking 

Vol. XVIII. 43 337 



440 CASES IN THE SUPREME (X)URT 

ALBANY, any pledge or security to the said plaintiffs for the return ofth^ 
^^^!l^^^l^^ satd goods, ^^ &c., without adding, in the words of the statute, 
Jackson " if return thereof should be adjudged.^' This averment is de 
Morse Active, and shows no cause of action ; because it does not pur- 
sue the requisition of the statute. The sheriff may have done 
his duty, pursuant to the statute, in taking " sufficieni security 
(in his own name) to prosecute the suit, and to return the goods ^ 
Sfc. if return thereof shall be adjudged;^'' and yet, every word 
in this count may be true. This count is, also, liable to the 
same fatal objection as the third count, in omitting to aVer, 
that a retomo habendo was issued, and returned clongata. 
It merely states the judgment in favor of the defendants in 
replevin; and for aught that appears, they may have their 
goods, whenever they please to issue their execution for thai 
purpose. 
[ * 441 ] *The defendant is, accordingly, entitled to judgment on thn 

demurrer to the fourth count also. 

Judgment for the defendant accordingly. 



Jackson, ex dem* J. B. Clark, against Morse. 

A sale of land, THIS was an actiou of ejectment, brought to recover seven 
iroiler? for^SS- acrcs of land in the south-west corner of lot No. 6, in the gore, 
fd" ^f h° ^^' ^^ ^^^ town of Oxford; and was tried at the Chenango circuit, 
«wci4> faS' in June last, before Mr. Chief Justice Sptncer, 
paid to the <??t The plaintiff gave in evidence a deed to him, fr<»m A. 
d^T executed Mhityre, the comptroller, dated the 20th of Decembe'-^ 1817. 
hy the como- j^ appeared, that the premises in question were sold to the 
ilurchasc?, con- Icssor of the plaiufiff, at auction, by the comptroller, pun nant to 
^^^v\ "V'llror ^^^ ^^^ ^'^^ ^^^ assessment and collection of taxes, passed the 5th 
nuihoriiv?oseii'[ of April, 1813, for the non-payment of taxes, in the years 

t^.R. Z.^609! The defendant proved his title for the south part of lot No. 
loifhCounM ^'^ including the premises in question ; and that the taxe* as- 
on \he non-pay- sesscd ou the land for 1811 and 1812, were duly paid to the 
«<«<ofthetax; co//ccfor of the town of Oxford. The plaintiffs counsel ob- 

and the returns . ii/< ■• «•/••• i ii« 

made to the jcctcd to the defence ; but the chief justice charged the jury, 
r.r^'c'^^/LSI^ ^^^^ ^^ appearing, that the taxes for 1811 and 1812, on the 
ex^idence of that land, including the premises in question, were duly paid, the 
^*ffi'^....\*!fH? sale by the comptroller was unauthorized ; and his deed wa*i, 

fiimcieiit to JUS- ,//.,.\ 11 tii* 1 mi • 

<ify him in the therefore, mvalid ; and that the defence was good. The jury, 

dL^J^^fa°pub- accordingly, found a verdict for the defendant. 

lie officer, in A motion was made to set aside the verdict, and for a new 

m^iuj the ^^i 



A purcbater 
of landi, told 



Clappy for the plaintiff. 
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Vanderlyn, for the defendant. Albany. 

January, 1821. 

♦Wood WORTH, J., delivered the opinion of the court. The jacksom 
premises in question having been sold and conveyed to the ^ ^• 
lessor of the plaintiff by the comptroller, for the non-payment 
of taxes, charged in the years 181 1 and 1812, and the defend- ^S P"Wic auc- 
ant having proved, on the trial, that the said taxes had been payment ^"^of 
paid to the collector of Oxford, in each of those years, the ^"<^«» acqtiires 
question to be decided is, whether any title was acquired by ^"if tiiie,^J^idi 
the plaintiffs purchase ? jj ^^^^^^ to ^ 

Tiie sale was made in consequence of a return, that the proor^oV iho 
whole of lot No. 6. was chargeable with the tax. This was a ^aci» ti»ai ^»»« 
mistake of the assessors ; for that part of the lot. including the ih^ Und^was 
premises, had been assessed separately, and the taxes paid. *°'^) ^?« P®'** 

The comptroller was justified in selling, for he must be gov- ^°^ 
emed by the returns before him ; the conveyance will be con- 
clusive evidence that the sale was regular. 

The statute declares that the conveyance shall vest an abso- 
lute estate in fee simple in the purchaser ; which it does, if the 
tax has not been paid ; but if it has been paid, then no estate 
passes by the sale, for the statute. intended to devest the title of 
the former owner, for non-payment of the tax, and for that 
only; and it must be so construed. The title acquired by 
the purchaser is contingent, so far as it may be affected by 
establishing the fact that the tax had been paid before the sale 
was made. This is an implied condition annexed to every 
grant of this kind, founded on a sound construction of the law, 
with which the purchaser is presumed to be acquainted ; — he 
purchases subject to this risk, and if his title is defeated, he 
must look to the state for the relief which such a case re- 
quires. By the 17th section of the act, (2 JV. jR. L. 515. 1 . 
Rev. Stat, 407.) the tax laid is declared to be a lien on the 
land ; and, if not paid within a certain time, the comptroller is 
authorized to sell. The right to sell is founded upon the fact 
of non-payment ; the returns made to the comptroller are not 
conclusive evidence of the fact, but only prirna facie, and such 
as will justify him, as an officer, in the discharge of his duty. 
The validity of the sale and conveyance are necessarily to de- 
pend on the contingency of non-payment ; when this is drawn 
in question, it is competent to prove payment, and by so doing, 
no rule of law is violated ; *it is not permitting parol evidence [ * 443 ] 
to impugn or destroy a written contract, but is consistent with 
the deed ; and if the deed is thereby defeated, it arises upon 
the proof of a fact, upon which, by law, the operation of the 
deed was made to depend, at the time it was executed. 

The principle laid down in the case of Stead's Executors v. 
Cmrse, (4 Cranch, 403.) applies to the present case. The 
question was, whether the collector had acted in conformity to 
the law from which his power was derived, and it was decided, 
that it was incumbent on the vendee to prove the authority 
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ALBANY, to sell. The court say, ^< it would be going too fiir to say^ 
ianuwTjj^. |j^^^ ^ coUector, selling land with, or without authority, could, 
by his conveyance, transfer the title of the rightful proprietor." 
I understand this, as applying not only to a case where the 
officer deviates from the course prescribed by the law, but, also, 
where he has acted regularly according to the facts before him ; 
yet, upon subsequent inquiry, it is ascertained, that the tax 
supposed to be due, and which alone authorizes a sale, has 
been satisfied. - 

Motion for a new trial denied. 




Lewis and Wife against Babcock. 

in^t^^MiSS^'by THIS was an action of trespass and assault, &c. The 
husband and declaration, after stating, that the defendant drove a sleigh, on 
sonai^^jlrrio ^^^ highway, with great force and violence against the sleigh in 
the wife, con- which the plaintiff, L., and his wife, were riding, and run one 
cauiS^oVSon* ^^ ^^^ ^^^^^ ^^ ^^^ defendant's sleigh, into the plaintiff's sleigh, 
for which ihe and struclc his wife, and broke her arm, &c., added ^' whereby 
!lIight"**w?I°M ^^^ during all that time, he, the said H. i., was deprived of 
the loss of her all the comfort, benefit and assistance of the said N,, his wife, 
asSS^cc *1n *" ^'^ domestic affairs, which he might, and otherwise would 
consequence of have had ; and thereby, also, he, the said H, £#., was then and 
[ • 444 ] there forced, and obliged *to pay, lay out and expend, and 
is* TOod7after ^^^^ uecessarily paid, laid out and expended, divers sums of 
verdict, though moncy, in the whole amounting to 500 dollars, in and about 
on^demu^n*^ endeavoring to heal and cure the said N., his wife, of the sick- 
ness, soreness, lameness and disorder aforesaid, occasioned by 
the assault, beating, &c. aforesaid." The defendant pleaded 
not guilty. On the trial, the jury found a verdict for the plain- 
tiffs, generally. 

The defendant moved in arrest of judgment, on the ground, 
that the declaration contained a substantive cause of action for 
the husband alone, and which is material to the damr«ges, and 
which ought not to have been joined with the assault and bat- 
tery of the wife. 

Ktrlcland, for the defendant. He cited, 1 Chitty PI 61 . 2 
Chitty PI 374. notes o. r. Lord Raym, 1208. 1031. 1381. 2 
Johns. CaseSf 17. 

CampbeU, contra, cited 1 Salk, 119. Lord Raym. 1031. S. 
C. 2 Str. 1094. and relied on Russell and Come, as in point. 
Holt, Ch. J., in that case, said, that he would not intend that 
the judge allowed any evidence to be given as to the special 
damage to the husband. Chitty {on PL 62.) says, though 
the declaration would be bad on demurrer, it is good aflei 
verdict. 
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Per Curiam. There is no doubt, that upon demurrer^ the ALBANif\ 
objection would prevail ; but we incline to the opinion^ that it ^.^^^^![^^^J^ 
is not good, in arrest of judgment. 

Chiay says, (1 Chitii/ PL 61.) "if the action be brought for 
the personal suffering, or injury of the wife, the declaration 
ought to conclude to their damage^ (husband and wife,) and 
not to that of the husband alone, for the damages will survive 
to the wife, if the husband die before they are recovered; and 
care must be taken not to include in the declaration any state- 
ment of a cause of action, for which the husband alone ought to 
sue." In Russell and wife v. ComCy (1 Salk, 119. and note,) 
the husband and wife sued for the battery and false imprison- 
ment of the wife, per quod the husband^s business remained 
undone. And after verdict, there •was a motion in arrest of 
judgment ; but Holty Ch. J., said, '^ I will not intend the Judge 
suffered that to be given in evidence ;" and the plaintiffs haa 
judgment. (2 Lord Raym. 1031. 2 Chitty on PL 374. notes 
0. and r. Smalley v. Kerfoot and wife. Stra. 1094.) In 
Todd and wife v. Bedford^ (11 Mod. 264.) for assaulting the 
wife, and driving a coach over her, and that the husband laid 
out money in her cure, a motion in arrest was denied. It seems, 
after verdict, that where there is a proper cause of action in 
the wife, though circumstances are added, which are actionable 
by the husband only, the declaration is good by husband and 
wife ; and the additional circumstances are only regarded as 
matter of aggravation. In Staunton and unfe v. Hobart^ {Sid. 
224. Keb. 784.) trespass for beating the wife, and tearing her 
coat, ad damnum ipsorumy was held bad after verdict. But that 
ancient case stands opposed by a current of subsequent decis- 
ions, which are reviewed in the notes to Russell and wife v. 
Comey (1 SaOc. 119. 6th ed. by Eoans.) 

Upon the whole, we think the plaintiffs are entitled to judg- 
ment on the verdict 

Judgment for the plaintiffs. 



P. S. Smith against £• and J. Alworth. 

DEBT on a bond, conditioned, that whereas the plaintiff had 
obtained a judgment against J. A.y defendant, before Nehemiah 
HuntingtoUy Esq., (a justice of the peace,) for 44 dollars and 
five cents, on a verdict ; that if the said J. A. should prosecute 
his appeal from the said judgment, with all due diligence, to a 
decision in the Court of Common Pleas of Madison county, and 
pay the said judgment, together with the interest thereon, and 
the costs of such appeal, in case judgment be had thereon 

iinst him," &c. 

The defendant, after craving oyer of the bond, condition, 

341 



A defendant 
who craves o;fer 
of a deed, is en- 
tilled lo a copy 
of the allesta- 
Uon,Bod names 
of the witnesses. 

A defendant 
who is entilled 
to oyer, cannot 
be compelled 
to plead without 
it. But if he 
elects to an 
swer, it if ft 



446* CASES IN THE SUPREME CX>URt 

ALBANY, *and an endorsement thereon, in these words: *^ I approve of 

^^^^[YfJ^ the security within given, Nehemiah Huntington, ]U8iice of the 

Smith peace," demurred to the declaration, and assigned for causes 

Alworth ^^ demurrer : f. That it did not appear, that the bond was 
executed in the presence of any witnesses ; 2. That it did not 
waiver of the appear, that the money mentioned in the condition of the 
tbe^^^Dames of bond, was to be paid to the plaintiff; 3. That it did not ap- 
the wiiaetses pgaj^ that the judgment was obtained before A'^ H., by virtue 
in^hi! oyer^and of, Of pursuant lo, any law of the state. There was a joinder 
caunoi be a in demurrer, and the cause was submitted to the court without 

ground of do- ' 

murrer lo ihe argument, 
declaralion. 

WooDwoRTH, J., delivered the opinion of the court. The 
first cause of demurrer is, that it does not appear that the bond 
was executed in the presence of any witness. A defendant, 
who prays oyer of a deed, is entitled to a copy of the attesta- 
tion and names of the witnesses, as well as every other part of 
the deed. (1 Tidd Pr. 527. Wiiki, 2S8.) And where the 
defendant is entitled to have oyer, it cannot be dispensed with 
by the court ; nor can he be compelled to plead without it 
(1 Tidd Pr. 528.) (a) But the defendant cannot avail him- 
self of this objection on demurrer. He was not bound to plead 
until the names of the witnesses were given ; but if he elects 
to answer, it is a waiver of the objection, and the court will 
presume that the bond was well executed. 

The remaining causes of demurrer appear to be frivolous. 
The money in the condition was payable to the plaintiff, by 
necessary intendment, he having obtained a judgment against 
James Alworth, and the condition being to pay the same, with 
interest and costs. 

This court will presume, that the judgment set out in the 
condition, is a valid judgment, until the contrary appears, and 
that the bond was legally taken on an appeal to the Common 
Pleas. The condition is in the words prescribed by the act to 
extend the jurisdiction of justices of the peace, sess. 41. ch. 
94. sec. 17. 

The endorsement by the justice, approving the security, 
[ • 447 ] *is admitted by the demurrer, and must be considered as made 
in pursuance of the directions of the act. 

The ])laintiff is entitled to judgment, and the defendants 
have leave lo plead de novo, in twenty days, on payment of 
costs. 

Judgment for the plaintiff. 

(o) Vide 1 Dutdafs Pr, 399. 340 
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ALBANY, 

January, 182L 

Remsen, surviving Executor of IR., against -Covkliv^. 

THIS was an action of covenant for the non-payment of ^^i>erc « lessor 
rent. The declaration was on a lease of a lot of land in PoH^Uui^, orto 
Oneida county y from the executors of i?., to one James Farr, f^^'^^^e^^us" 
who assigned the same to the defendant, dated the 19th of siiow a^dcn^d 
Auffust, 1794. The covenant was as follows : " Yielding and ^f ^*'« »"en' op 
paying, &c. yearly, and every year, (after four years from the was payable. 
1st oi Av^nist, 1*794,) upon the first day of February in every ^"^. 7^^^ i5« 

* u 1 -"^ ii- "x r AIL .\. -J *• <^nt >« payable 

year, at such place m the city of Albany j as the said parties on ibe ladd, and 
of the first part, their heirs or assigns, shall, for that purpose, aciion"o"f^\^ 
from time to time, appoint, the yearly rent of ninety-two nam, or pro- 
bushels, and four fifths of a bushel, of good merchantable |r^s\o^^;ow 
winter wheat.'' The plaintiff averred, that after the making Uie rent, be 
of the lease, and the assignment to the defendant, to wit, on a^revSus'^de!^ 
the 1st of February, 1819, a large quantity of wheat, to wit, mand, alUiougfa 
two thousand bushels of winter wheats of the value of two pavaWe" ot dS^ 
thousand dollars, for the rent aforesaid, for twenty years, maod. And u 
became, and were in arrear, and unpaid, &c. ; and that the J?^^^ ^^ ^ 
defendant, though often requested, &c., has not kept the said tenant that be 
covenant, but has refused, &c. ^'** ^^^^ «» 

*The defendant pleaded in bar, that the plaintiff had not, [ * 448 ] 
from time to time, or at any time, appointed a place, in the but that tbe1!n^ 
city of Albany, for the defendant to pay the rents, &c., to wit, ««' was not 
on the first day of February in each year, with a verification. IhrrelTt.'*^*^* 

To this plea, there was a general demurrer and joinder. . Butifiberem 

^ ^ => •» IS payable at a 

{)lace off the 
^, .,^„.., ... ^^,,, ^. ...« ^. , .. j,.^.. .and, and 0^ 

contains no prayer for judgment which is held to be necessary. Iress Incase ite 
(1 Chitty PL 538, 539. 2 Chiity PL 422.) This is a defect J«;|^'5*'»ff';!:: 
in substance. (1 Chitty PL 445. 1 I'jdd Pr. 597, 599, 599.) aisfich^^^^^^^ 
Without a prayer for judgment, there is no proper conclusion j" arrear, tfae 

^ ^, 1 /n T \,A ooo \ r r lessor cannot 

to the plea. (Co. L,ltt. «3»d.) distmin without 

2. Is the plaintiff to lose his rent because he omitted to a previous dk»- 
appoint a place in Albany for the delivery of the wheat? The rem. 
defendant does not say, that he was ready in Albany to deliver ^" a lease^f 
the wheat; or that he was ready to deliver it at any place county o"fOii«. 

whatever. fejJr^ITed "^ ^ 

As no place in Albany was appointed, it was the duty of wheat, to be 
the tenant to seek the landlord, and find out from him where i^|''/*'*f "JU^I 
he wished to have the wheat delivered. In other cases of place m the dty 
covenant, as to deliver wheat, timber, &c., where no place of {heiMMff^ouW 
delivery is fixed, the obligor is not bound to carry it about, appoint; Hdd, 
but must go to the obligee, and find where he will have it, ^oJJ„JJ|'2J^ 
and there it must be delivered. (Co. Litt. 210. b) Or, if ^^ra"'Sf rcoi, 
the defendant was desirous to pay the rent, and to deliver it JjJ' \(*^ ^ 
at Albany y he might have deposited it there in store, subject sor^o appont 
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ALBANY, to the order of the plaintiff, and that would have been a good 

^.^^^^![^^,J^ defence in this action. 

Rexsex 3. Tl\ere being no place appointed off the land, for the 

CoM^ L payment of the rent, and which is at the option of the landlord, 

it was payable on the land, and the defendant was bound to 

'Jtta '''"*^*^ ailll ^^^^' ^"^ P*^^^® ^ tender of it there. {Co. Ldit. 210. 6. 211. 
jrive "^' noUce o.) Without showing a tender, or, at least, a readiness to 
ieM»D-^ d\h*r P^^f^*"™' •he plea is no bar. It is not necessary for the land- 
in default of' lord, unless he means to proceed for a forfeiture, to demand 

ment lut'^t ^^^ ^^^^' ^^ ^^^' -^*'"' ^^^^- '') '^^^ P^^^J' bound, must be 
lice, the rcut ready to perform, and that must be averred and proved. (7 
uTlSS^^wd" -^^A'w- ^y^- ^4. 5 Johns. Rep. 119.) 

tbereforel the Again ; this may be considered as a privilege and benefit 
[♦449] *of the landlord, and, as such, may be waived by him. If 
^<J should waived, it is the same as if nothing had been said in the lease 
w that iw^wu as to the place of delivering the wheat, and it must be delivered 

SId^to*'denw ^" ^^^ '^^* 

the wta»*Jkc^ 3. This is not a condition, which must be expressed by apt 

words. {Sheph, Touchst, 160. fVoodfall, Ten, 316.) If the 

proviso, or condition, be the words of the lessee, to compel 

the lessor to do something, it is a covenant, not a condition. 

At most, this is an independent covenant. It is not a condition 

precedent. (1 H. BL 373. 6 Tertn Rep. 573. 8 Term Rep. 

373. 375. 10 East Rep. 295.) The reason of the doctrine 

on this subject is, that where the defendant has enjoyed a 

principal part of the consideration for which he entered into 

the covenant, it would be unjust, because there was a failure 

in a small part, for which he has an action for damages, that 

he should be allowed to enjoy what he has received, without 

paying for it. (1 Saund. 320. c. 1 Chitti/ PI. 314. 7 Johns. 

Rep. 249.) Here, the tenant has enjoyed the premises for 

twenty years under this lease, and has paid no rent. He has 

sustained no damage, or inconvenience, from there being no 

place appointed by the lessor, for the delivery of the wheat. 

Is the plaintiff to be for ever barred from receiving this rent, 

because he did not appoint a place for its payment ? 

KirTcland, contra. If the plea is bad in form, for want of a 
proper conclusion, the defendent should have demurred spe- 
cially. But it is unnecessary to examine that objection, for 
the declaration is bad. This case is to be decided on general 
principles, rather than by the analogy of particular cases. If 
we look at the plain intent of the parties, and the good sense 
of the contract, there can be no difficulty. The lessee had a 
right to wait until tlie lessor had designated a place for the 
delivery of the wheat. He could not perform his covenant 
without some act previously done on the part of the lessor. 
The cases cited as to the general rule, in regard to covenants, 
dependent or independent, are not applicable to the present 
case. This was, at least, a quasi condition precedent, and the 
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lessor was bound to inform the lessee of the place in A. where ALBANY, 
the rent was to be paid, or *the wheat delivered. Until this i^^^^^^^^^J^ 
precedent act was done by the lessor, there was no duty on Rcmsen 
the part of the lessee, for the non-performance of which the /• 

lessor could have an action. {Raimay v. Alexander, Yelv. 76. 
3 Salk. 308, 309, 310.) That the lessor has slept on his rights 
for twenty years, can be no reason for adopting any new rule 
of construction in his favor. 

Spkncer, Ch. J., delivered the opinion of the court. There 
is a distinction running through the books between a proceed- • 
ing by the lessor, with a view to a forfeiture of the estate of 
the tenant, or to impose a penalty on him, and a proceeding 
to recover the rent in an action of covenant, or by distress. 
In the two former cases, there must be a strict demand of the 
rent on the very day it is payable. In the latter cases, there 
need not to be a previous demand, although the rent be paya- 
ble on demand. But in such case, the rent must be payable 
on the land ; and then it would be a good defence ^for the 
tenant, that he was ready on the land to pay, had the lessor 
been there to receive it. There is another distinction ; if the 
rent be payable at a place off the land, with a clause, that if 
the rent be behind, being lawfully demanded at the place off 
the land^ and a distress is given, the lessor cannot distrain 
without a previous demand. Bac. Abr. Rent, (I.) 

I am inclined to the opinion, that as the rent was in this 
case payable at such place in the city of Albany as the lessor 
should, from time to time, appoint, and this being for the 
benefit of the landlord, and to the prejudice of the tenant, 
that it became the duty of the landlords, if they would have 
the rent payable there, to make the appointment, and give 
notice to the defendant ; and in case this appointment was 
not made and ilotice given, the consequence would be, that 
the defendant would be absolved from delivering the wheat in 
Albany ; but still he would be bound to deliver it on the land, 
for rent issuing out of land, where no pkcc is appointed, is 
payable on the land; (1 Inst. 210, 211. Bac. Abr. Tender, 
(C.) and hence, it became necessary for the defendant to plead 
a tender, or a readiness to deliver the *wheat upon the land. r # 451 i 
The plea not having stated this, is bad. (a) 

Judgment for the plaintiff, with leave to the defendant to 
amend, on payment of costs. 

(a) Vide Lush y. Druse, 4 WenddL's Rep. 317. 
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ALBANY, 

January, 1821. 

R0BERTS05 Robertson against Lynch. 

V. 
LT5CH. 

Where ihfre is THIS was an action of assumpsit, tried at the Oneida 
a'couju on a circuit, in Jane last. The declaration contained two special 
meal^ au?^a counls. The first count charged, that the defendant, on the 
ifcnerai couiii first day of February, 1818, in consideration, that the plaintiff 
a^iid^driivcrcd, had delivered to him, fifteen bags of wool, of the value of 
'*** f 'h*'"*-f ^ »^^^ dollars, and 92 cents, to be manufactured into sattincts, 
tS^^prove^ aic for a certain reward to be paid to him, promised that he would 
special agree- causc the Said wool to be manufactured into sattinets for the 
lile" ' ^sj^ira" plaintiff, early in the next spring after the delivery of the said 
*^**rt°*' *h"^ ^' ^^^^'» ^^ ^^ ^^^" ^^^^ ^^ ^^^ same could be manufactured by 
erai coam-,^ut the defendant, or his agents, die, or when the defendant should 
doM *^*"j?**\tj* b^ thereto, afterwards, requested, &c. The plaintiff averred, 
goodi were, in that the sattincts were manufactured by the defendant, and 
lad, sold under demanded by the plaintiff, who offered to pay the charges for 
ereem^', and manufacturing them, but the defendant refused, &c. and con- 
iLht •fir'"h'd ^^""^^^ ^^® same to his own use. The second count charged, 
frained\hc8|M5- that the defendant, on the first of February, 1819, in consider- 
ei?' "hive^*^ *^*'^" ''^^^ ^^^ plaintiff had delivered to the defendant a quantity 
covered ^uflin of wool of the valuc of 1,070 dollars, and 92 cents, to be 
*'^Lre the wionufactured into sattinets, for a certain reward, undertook 
contract slated and promised to manufacture the said wool, and deliver the 
J * 452 ] sattinets to the *plaintiff early the next spring, or when the 
in the dcciarn- defendant should be thereto, afterwards, requested, and to 

lion IS on a past •••/*» ii i* • ^ 

consideration render to the plaintiff a reasonable and just account thereof, 
S^eoodlr^wuK ^^^^ requested ; but, although, &c. the defendant has not 
out meni'ioiiing manufactured the wool, but refuses so to do, or to account for 
hVcfyrand^^fn *^® Same, &c. The declaration contained, also, the general 
ibe aitemative counts for goods sold and delivered, and the common money 
and\*he*rontrsrci coui'^s. The defendant pleaded non assumpsit 
proved, was on At the trial, the plaintiff gave in evidence a letter to him 
^Dsiderao^n,'^ from the defendant, dated the 15th of November, 1817, offering 
lodeiiverf^oods to manufacture sattinets at sixty-three cents per yard, if the 
time luid^piacc p'^intiff would fumish the wool for that purpose ; the w.ol to 
mentioned, the be delivered to the defendant in New -York, and the sattmets 
heid*feiai and ^° ^ delivered to the plaintiff in Nctv-YorJc ; also, a letter 
the verdict was from the defendant to the plaintiff, dated the 7th of December, 
"^i'w^^ai 1817, in which the defendant says, " if you should conclude 
a clerk, who has to send somc wool this fall, you may rely on having justice 
•cut goods, and j^j^g y^^^ ^^^ ^}^g goods shall be delivered early in the spring." 
(a) Vide woo4 ^ c'^rk of the plaintiff proved, that the plaintiff, in conse- 
T. Edwards, i^ qucncc of the defendant's letter of the 15th of November, sent 
jimiir^Zk^*- him, in December, 1817, 2,047 1-4 lbs. of wool of various 

•Jj25r»»jjjjy.j^ The evidence, as stated in the case, went to show, that the 
(*; Pori^ V. wool was delivered to the defendant pursuant to that special 
Bsr.w9.^ ^^' agreement. And the account of the plaintiff's claim exhibited 
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to the jury, showed, that he reUed on the special contract, as Albany, 
stated in the defendant's letters of the 15th of November, and ^^»^^;y^J^ 
the 7th of December, 1817. The principal objection, at the Robertson 
trial, on the part of the defendant, was that the contract l/j^ch 
proved, varied from the contract declared on, and that the 
plaintiff could not, therefore, recover; but the judcce overruled mad© the entries 

the objection, book, may be 

The defendant, also, objected to the testimony of the plain- ^""^*-^ *** ^' 
tiff's clerk, who was permitted to swear to the exact quantity ^y^ ari™^ihe 
of wool delivered, and the various qualities of it, by referring quan^i'y a»»J 
to an extract from the plaintiff's day book of entries, made by g^^yfrom^nu 
himself, at the time of delivery. He said, that he perfectly ?*}^^\ °*^?® 
recollected the fact of the delivery of the wool, in consequence onfi'imi Entries! 
of the defendant's letters, and of his making the original entry ^'?2^' "?*' 
thereof in the plaintiff's day *book, but that he could not **^T# 453*1 
state the precise quantity, nor the different qualities, without ter which Ui« 
refreshing his memory, by referring to a copy of the entries w»inc*« s^o"' 
which he had made. The defendant, also, objected to the of the original 
copy of a letter from the plaintiff to the defendant. The clerk <^w '» ^J^^ 
testified, that he had copied the original letter into the plaintiff's Lok/matie Uy 
letter book, and then put it into the post office, and that the 5yom^he ori""n' 
copy then offered was a true copy made by him from the copy oMeiier pufby 
in the letter book. The judge ullo^ved the copy to be read in oJflI.i." iJ**®dlm8- 
evidence, after notice given to the defendant to produce the sibie/ after 



no- 



original. There was, also, an objection to the allowance of *'-^y® , ***fo **^" 
interest. The jury found a verdict for the plaintiff, for 1,128 aciendant to 
dollars and 20 cents. SJrnd^ietie?* 

A motion was made to set aside the verdict, and for a new 
trial. 

/. Lj/nch, the defendant, contended, I. That the clerk of 
the plaintiff should not have been allowed to refer to his 
extract or copy from the plaintiff's day book, to refresh his 
memory, but that the original book of entries should have been 
produced. (3 Term Rrp. 752. 754.) 

2. That the copy of a copy of an original letter in the 
plaintiff's letter book, was not evidence. In Liebman v. 
Poohij, (1 Starlcie^s N, P, Rep, 169.) after notice to produce 
an original letter. Lord Ellenborough said, that parol evidence 
of its contents might be given, but he decided that the contents 
would not be proved by a copy of the original copy. 

3. There was a material variance between the contract 
proved, and the contract set forth in the declaration. Where 
the plaintiff counts on a special contract, he is strictly confined 
in his proof to the one stated. The only contract shown, is 
that contained in the letters of the 1 5th of November, and the 
7th of December, 1817. The contract in the declaration is, 
that the defendant, in consideration that the plaintiff had 
delivered to him a quantity of wool, &c., promised, &c. 
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ALBANY, (Dovg. 668. 2 East, 4. n. 4 Term Rep. 560. 8 East, 188. 
Jamuu^^^ 1 Campb. N, p. Rep. 175. 8 Johns. Rep. 253.) 
KoBEKTsoif *4. The judge was incorrect in directing the jury to take 
1 .-' .. the price of sattinets in New-York. in the spring of 1318, as a 

LTJffll. r 111' n ^ t • 

measure of damages, and to add the mterest from that time. 

Davis and E. Clark ^ contra, 1. In Doe v. Perkins^ (3 Term 
Rep. 752. 754.) Buller, J., mentioned the case of Farmer v. 
Taylor, where the witness who proved the delivery, took it 
from an account, which he said was a copy from the day book, 
and the judge decided, that if the witness would swear posi- 
tively to the delivery, from recollection, and that the paper 
was only to refresh his memory, he might make use of it. 
Here the witness swore positively to the delivery; but said 
that without the aid of the memorandum, he could not testify 
as to the quantity or quality. In the case of Jacob v. Lindsay, 
(1 East, 460.) where a witness, who did not make the entries, 
testified, that on having the articles called over from the book, 
the defendant admitted them to be correct, he was allowed, at 
the trial, to refresh his memory, by referring to the particular 
items in the book. 

2. As to the copy of the letter, this case differs from the 
one cited from Siarkie*s Reports; here the witness himself 
made the copy from the original letter. 

3. As to the alleged variance between the contract stated 
in the declaration and tiie proof The rule is, that if the 
plaintiff prove a special agreement, and the work done, but 
not pursuant to such agreement, he may recover on the quan- 
tum meruit ; for otherwise, he would not be able to recover at 
all. {Bailer's K P. 139.) Here the plaintiff proved the 
delivery of the wool, and its quantity and price. In Tuttle 
v. MayOy (7 Johns. Rep. 132.) the court say, that if the plaintiff 
fails altogether in his proof of the special agreement declared 
on, and the case is such, that supposing there had Ijeen no 
special agreement, he might still recover, the evidenwj may be 
applied to support the recovery on the general covjit. The 
same principle was fully recognized in Leningdale v. Livings' 
ton, (10 Johns. Rep. 36. 4 Bos. fy Pull, 351. Dovg. 651. 
5 Mass, Rep. 391.) If the counts are all good, nnd entire 
damages are assessed, the verdict will be supported. {TidfCs 
Pr. 801,802.) 

[ * 455 ] *4. In trover, the jury may allow interest from the lime 

of the conversion. (2 Johns. Rep. 280.) If an accuf\nt i? 
sent by a creditor to his debtor, and he makes no ob|ection 
to it, interest is allowable, as the demand is thereby liquidated. 
{Per Spencer, J. Liotard v. Graves, 3 Caines^s Rep. Ss34.) 

Talcot, in reply, said, 1. That where a witness will not 
swear positively, unless he refers to a written papef, he cannot 
refer to it. {Phillips's Ev. 209.) If, afler he bis refreshe.1 
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his memory, he will not swear positively, his evidence must be Albany, 
rejected. The copy of the original copy of the letter ought J»""^^» '^-' 
not to have been received, for the letter-book containing the KoBERTsurr 
first copy, being in the possession of the plaintiff, he ought to '^' 

have produced it. 

2. The variance, in this case, is between a past consideration 
and an executory consideration, which is material ; for a past 
consideration may be traversed, but an executory one cannot. 
Again ; the contract, as set out in the declaration, is in the al- 
ternative, and no place of delivery was shown. The plaintiff 
cannot recover for wool sold and delivered, quantum valebai, 
for there is no evidence of what it was worth ; nor can he 
recover for sattinets sold and delivered, for, if he rescinds the 
contract, it must be rescinded in ioio. 

Per Curiam. On comparing the special counts with the 
contract, as proved, we think that the objection as to variance 
was well founded. The only proof of the terms of the contract 
is to be found in the letters of the defendant of the 15th of 
November, and 7th of December, 1817, in which he offers to 
manufacture the plaintiff's wool into sattinets, for 63 cents 
per yard, and to deliver the sattinets to the plaintiff in New- 
York, early the next spring; and it appears that in conse- 
quence of those letters, the plaintiff sent the wool to the de- 
fendant in December, 1817; thereby signifying, that he ac- 
ceded to the defendant's offer. The question then is, whether 
the proposed agreement, stated in those letters, corresponds 
with either of the counts. The special counts both charge, 
that in consideration that the plaintiff had delivered *wool to [ * 450 ] 
the defendant, the defendant promised to manufacture it. The 
contract proved is, that if the plaintiff would thereafter deliver 
wool at New-York, the defendant would manufacture it, &c. 

The first count states a contract to manufacture the wool, 
and to deliver the sattinets to the plaintiff " early the next 
spring, or as soon after as the same could, be manufactured, or 
when he, the defendant, should be thereto afterwards requested,'^ 
without specifying tvhere they wei^ to be delivered. The 
contract proved, was to deliver the sattinets to the plaintiff 
" early the next spring, ^^ at the city of New- York. The second 
count also charges, that the defendant engaged to deliver the 
sattinets to the plaintiff " early the next spring, or when thereto 
afterwards requested. ^^ There appears to be a variance as to 
the time and place of delivery of the sattinets ; and the counts 
charge an agreement to manufacture wool which had been de- 
livered before any contract was made ; and the agreement 
proved, is to manufacture wool which the plaintiff should 
thereafter furnish. In all these essential particulars, there is a 
variance, which ought to defeat a recovery on the special 
counts. The whole case clearly shows, that a special agree- 
ment did exist in regard to manufacturing the wool for the 
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plaintiff, who was to receive the avails, not in money, but in 
sattinels, upon paying sixty-three cents per yard. That agree- 
ment was partly executed, and had never been waived nor 
abandoned ; and because the plaintiff has made a mistake in 
declaring according to the real contract, there is no reason why 
he should be permitted to resort to his general counts. The 
whole evidence entirely contradicts the idea of a general sale 
of the wool to the defendant. Where there is a count on a 
special agreement, coupled with a general count for goods 
sold, the plaintiff may, undoubtedly, abandon his special count, 
even after he has attempted to prove it, and failed ; and may 
then resort to his general count. But this can only be done 
where the proof is adapted to the general count. It can never 
be allowed, where the goods were, in truth, delivered under a 
special agreement, as in this case ; and, where the plaintiff 
might, beyond all question, sustain a proper count on the spe- 
cial agreement. A contrary rule would enable the plaintiff, 
*in every case, by his mere volition, to convert a special con- 
tract into a general indebitatus assumpsit. The true measure 
of damages under the agreement, as proved, would be the 
value of the sattinets in the spring of 1818, and not the value 
of the wool when delivered in December, 1817. 

This view of the case renders it unnecessary to consider the 
other questions which arose at the trial. We are inclined to 
think, however, that none of the other objections are well 
founded. But, on the ground of variance, we are of opinion, 
that there ought to be a new trial, with costs to abide the 
event. 

New trial granted. 



Where ihcre is 
a demurrer to 
tlie whole dec- 
laration con- 
taining several 
counts, one of 
which is g^ood, 
the demurrer 
must fail. (a| 

Declaration 
In case a^inst 



(a) Vide Oidnry 
V. Blakcy 11 
Johfui. Rep. r»4. 
Martin V. Wd- 
liams, 13 Jbid.QM. 
Whitney v. Cr««- 

Rep. 89. Monnell 
V. CciUex, 13 
Johns. Rep. 395. 
Tks Peevle v. 
BvttnOf 6 Cow. 
Rep. 295, 



MuMFORD and another against Fitzhugh and others. 

THIS was an action on the case, for erecting a dam on the 
Genesee river, turning the natural course of the stream, &c., 
and thereby overflowing the plaintiffs land. The plaintiff de- 
clared against Elisha Johnson, Orson Seymozir, Nathaniel 
Rochester, William Fitzhugh, and Charles Carroll, defendants, 
the said E. J., O. S., N. H. and fV. F., being in custody, &c, 
and the said Charles Carroll being returned by the sheriff of 
Ontario, &c., on the capias ad respondendum, not found, &c 
In the first count, the plaintiffs declared for the injury done to 
their land, fences, &c., by the overflowing of the water; and, 
also, by reason of the said flooding and overflowing of the said 
waters of the said river, &c., a certain public road or highway 
theretofore running by, and adjoining to the said land of the said 
plaintiffs, and by which the said plaintiffs had theretofore been 
accustomed to have access, ingress and regress, to and from the 
said land, was rendered wholly useless and impassable. 
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Two of the defendants, fV. Fitzhugh, and N. Rochester, de- a^^bany, 
murred to the declaration, and assigned as causes of demurrer, ^^^^^^YfJ^ 
I. That Carrolty one of the defendants against whom *the Mumforu 
plaintiffs had declared, had not been brought into court ; 2. ^ *'• 
That the declaration was, in other respects, uncertain, informal, 
and insufficient, &c. fivedefcpdanu, 

for turning Ibu 
walerofanvcr, 

Cadi/, in support of the demurrer, contended, 1. That the ^^^^^^^T^ 
plaintifi* could not declare against the five defendants, unless land, ancT^one 
all of them were brought into court. (Rose v. Oliver and ofthejiwasnot 

I *^ r I T^ r./T- V ^ brougta into 

others, 2 Johns, Rep, 365.) cwn; on spe- 

2. The plaintiff, in addition to the damages claimed for jj^ deoiaSl 
the injury done to his land, cannot claim damages for a public was held bad ; 
nuisance, by the obstruction of a highway. (1 Salk. 112. 115. haUbleiT'Sid 
Cj. Litt, 56. a. 1 Ei'p. N, P. Cases, 148.) The proper rem- afi«r verdi?i. 
edy for obstructing a public highway, is by indictment. 

Collier, contra. The plaintiff states, in his declaration, that 
four only of the defendants were taken. The court say, in 
Rose V. Oliver and others, that it was like declaring against 
A, B. Sf Co, simul cum D. In tort, the plaintiff may declare 
against all, or any of the parties ; and the rule applies to actions 
quasi ex delicto, as case, (1 Chitty PI, 75.) 

As to the second objection, the demurrer is to the whole 
declaration, and the second count is free from all objection. 
There is enough, independent of the nuisance alleged, to 
entitle the plaintifi' to recover. 

Spencer, Ch. J., delivered the opinion of the court. The 
demurrer is to the whole declaration, and if either count be 
good, the demurrer cannot be sustained. The objection that 
the plaintiffs sue for a public nuisance, in the obstruction of a 
highway, is not applicable to the second count, for it does not 
allege any obstruction of the highway. 

On the second ground, however, the demurrer is well taken 
for Carroll is made a defendant, although he has not been 
brought into court. This would be cured after verdict, as was 
decided in Rose v. Oliver and others ; (2 Johns, Rep. 367.) 
but the objection is fatal on special demurrer. The case of 
Henly v. Broad, (1 Leon. 41.) is in point, and *it is not over- [ * 459 ] 
ruled by the cases in 1 Salk. 32. and 6 Term Rep. 766. 

Judgment for the defendants, with leave to the plaintiffs to 
amend, on payment of costs. 
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ALBANY, 

January, 1921. 

Robertson Robertson ogaifist Smith and Others. 

V. 

Joint debun THIS WQS an actioB of assumpsit against the defendants, 
must *>« j«n»*y on two promissory notes, made by " Soulden, Smith fy Co." 
ibem* Ri-e* noi One note was dated the 10th of July, 1818, for 1,983 dollars 
br**'/*S"d "1^ and 83 cents, payable to the plaintiff or bearer, the one half in 
abatemeiu. In three, and the remainder in four months from the date. The 

j*/m"debifJi"a ^^^^^ "^^^ ^^ ^^^^^ ^^^ ^^^^ ^^ September, 1817, for 249 
joint and Tub- dollars and 75 cents, payable twelve months after date, to the 
edne«S ^\n^^u P'^*'^^'^'^' ^^ Order, at the Manhattan Branch Bank in Utica. 
ibc ticfcntianis, The plaintiff, before the commencement of the present suit, 
a"? i*^ ««?«" recovered judgment on each of these notes against Peter Skcn 
«ii,ttif necesML- Smith, and H'illiam Soulden, the ostensible partners, under the 
w»Iili"''iiaS^ ''™ ^^ " Soulden, Smith fy Co.'' In his declarations in those 
on "lie pln"J( suits, he averred them to be partners in trade, and that the 
u/i the dofcnd- ^otcs wcrc made by them in their copartnership name and 

Hilts, except in _ ■m.T i • i • i •/••*• i • i i 

cases of iuian- firm. Not havm^ obtamed satisfaction of the judgments ; and 
dwcharffe*' of supposing that Peter Smith and Abraham Van Santvoord 
ciiher of them wcrc, also, partners under the said firm, he brought the present 
under a bank- g^j^ agaiust the four defendants. Peter Smith w^^ the only 

ruptoriusolvcut o , J 

ac . one arrested on the capias ad respondendum, and he appeared. 

Where, in re- ^^^^ pleaded specially. 
[ * 460 ] *A case was made, by consent, subject to the opinion of the 

u?^*de*fendaias^ court, ou the following question : Can the plaintiff, notwiih- 
ihe n^t of ac- Standing the judgments already obtained, maintain this action 
lion is rono or ^^ ^jj^ same uotcs, admittius^ that all the now defendants were 
joint liabiiiiv partners in the said firm when the notes were made ? If the 
'♦^"'^o^ihe^^tic- ^^^^^ should be of opinion, that the plaintiff cannot sustain 
fondants may this actiou, then a judgment of nonsuit is to be entered against 
sdves of ^'dlis *^™ 5 ^"^ ^^ ^^^ court should be of opinion, that the plaintiff 
5ii!>p(Misinii, or Can maintain the action, then the defendants shall withdraw 
i'Mhor*it bo ^^^ second and third pleas in this cause, and pay the costs of 
proiiucedbvihe this casc ; the other costs to abide the event of the suit. 

act of iho party, 

or by the ope- -n ^ r n t ^ • -m -r -n' rt? /-r* 

ration of law, P, A. Jay, for thc plaintiff. In Rice v. Shufe, (5 Burr 
and'*'" b'r^S^e ^^^P 2611.) Lord Mansfield lays it down, that ** all contracts 
apncy of thc with partners are joint and several ; every partner is liable to 
TUuI; where P^Y ^^^ whole. In what proportion the others should contrib- 
ihe piainiiff utc, IS a matter merely among themselves." This has been 
tiwj'of rt.w!<TO^- frequently recognized since as the settled doctrine. ( fVatson 
$u ai^ninst N. Partn. 436.) In Toolcer v. Bennet and B rower, (3 Caifies's 
Scll.'^umW^lbe R^V' ^•) Livinsrston, J., says, '' a joint debt is the debt of each, as 
firm of s. and well as of all thc partners." In Broicn v. Belches, (1 IVask, 
makl'rs^^of^^a ^^P' ^•) the suit in the court below was against Brouni and 
prouiissorv Eatoix, but Eatou not being found, the suit, as to him, accord- 
cm^'crcd'ajud^' *"^ ^^ ^'^^ '^^^ of Virginia, abated, and the judgment was 
m«ui. which against Brown alone. The objection was raised in the court 
wasun«aiisfie<i; ^j- jjpp^jjjg^ ^\^^^ ^j^jg i^cjng a partnership debt, judgment could 
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not be entered against one partner only ; but the court decid- albanv, 
cd, that since the case of Rice v. Shute, there was no distinction ^^^^^^I^^l^^ 
between torts and contracts^ aiMl that one partner may be sued Robbrtsom 
alone, and if the defimdant would take advantage of that cir- ^^{^^ 
cumstance, he must plead it in abatement^ and point out the 
other partners. In Hamenley v. Lambert and othersy (2 Johns. and,afterwar(jta, 
Ch. Rep. 503.) the chancellor said, that it was, in equity, a jr^^^v^^f^i^^ 
joint and several debt , and he held, that where one partner ji"*'£ir°*"ii^ 
dies, and the survivor becomes insolvent, the creditors of the time the* note 
firm may have recourse to the assets of the deceased partner. JJJ^^JP^**"' ***'' 
It is apparent, from the tenor of that case, that a judgment ti^^aiult tj£ 
against a surviving partner, without satisfaction, so far from ^"'''^Jf maken 
being an ^impediment, would facilitate and strengthen the rmAfii i 
creditor's claim, as being evidence of due diligence. In Rice ^. ^j^ 
v. Shute, Lord Mansfield seems to take it for granted, that that 'the ju^g- 
there may be several judgments against partners ; for, he ob- J^ilTuro'of 
serves, that the old rule of joining all of them, ^' must have Uie defeudaais, 
been introduced originally from the semblance of convenience, a"*bar"*to'^ 
that there might be one, judgment against all who were liable lubaeqiieut suH 
to the plaintiffs demand. But, experience shows, that con- dlfJSdaito,*S 
venience, as well as justice, lies the other way." The act for the same ' 
the amendment of the law, (1 iV. R, L. 521. sess, 36. c. 56. s. 
13. 2 Rev, Stat. 247. 251. ^. 141. 142.) declares, that "all 
persons jointly indebted, &c. shall be answerable to their cred- 
itors separately, for such debts." 

If, then, partnership contracts are joint and several, it must 
be the same, in effect, as if the defendants had said, " we, jointly 
and severally, promise to pay," &c. ; and then the case of 
Ayrey v. Davenport^ (5 Bos. fy Pull. 475.) is in point. That 
action was on a joint and several note, given by the defendant, 
and one Barber. Judgment, on a cognovit, was entered up 
against Barber, and part of the debt levied on a fi. fa. And 
Mansfield, Ch. J., says, " if an action be brought against Bar- 
ber, and he suffer a judgment by default or confession, how can 
that discharge an action against the defendant ? The plaintiff 
has a right to sue every one of the makers of the note to judg- 
ment ; Uiough, it is true, that he cannot have satisfaction more 
than once. And whether the judgment against Barber were 
obtained by cognovit, or in any other way, can make no differ- 
ence." In Thomas v. Ramsey, (6 Johns. Rep. 26.) which was 
an action for a libel, the defendant pleaded a judgment ob- 
tained against his partner for the same libel and satisfaction 
thereon. The plea, on demurrer, was held good, not on the 
ground of the prior judgment, but because it would be unjust 
that the plaintiff should have a double satisfaction. The court 
intimated, that if the plaintiff had not accepted the damages 
in the first suit, he might have gone on to judgment in the 
second suit, and then elected de melioribus damnis. Even exe- 
cution of the body, without valuable satisfaction, is no plea in 
bar. in the case of joint obligors. {Blumfitld^s case, 5 Co. 86.) 
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Ai,BANV. In Whittiicres v. Hamkinson, {Cro. *Car. 75.) the defendaat 
^^^!!^Z!^-^^ pleaded, that one /.' fVoodcock was bound with him, jointly 
and severally, in the bond, and that the plaintiff recovered 
against IVoodcock^ and had him in execution on a ca. sa., and 
the sheriff voluntarily permitted him to escape. On de- 
murrer, the plea was held bad, " for execution, without satis- 
faction, was no bar." {Cro, Jac. 73. Yeh. 67. 1 Johns. 
Rep. 5391. 3 Mod, 86. 2 Shower, 494. 1 N. JH. L, 521.) 
Had, the defendant, P, S,y pleaded, that the plaintiff had not 
only recovered judgment against S, fy S,, but had also obtained 
sati^actiohy the plea, beyond all question, would have been a 
good bar. But how can a barren judgment, which does not 
affect the defendant, or vary his rights, in any degree, have the 
effect to bar the plaintifTs action ? In principle, there is no 
difference between a bond and a note ; yet, in Sir Anthony 
Miidmay^s case, (6 Co. Rep, 40.) it is said, that " if two are 
jointly and severally bound in a bond, and a judgment is given 
against one, by which it is become of record as to one, but as 
to the other, it remains a writing as it was before." So, in 
Hisrgen^s case, (6 Co. 45.) it is laid down, that in such a case, 
" the nature of the bond is not so changed by the recovery, 
but he may, on the same bond, have an action against the 
other." In Ihake v. Mitchell and others, (3 East, 257.) there 
was a joint covenant for the payment of rent, and the plaintiff 
took a note, or bill of exchange, of one of the covenantors, in 
payment of one of the instalments of the rent, on which he 
brought a suit, and obtained judgment ; yet the Court of K. B. 
held, that this judgment was no bar to an action against all the 
covenantors, for the very same instalment of rent. In fVatts 
v. Goodman, (Lord Raym, 1460.) the action was against one 
obligor, on a joint bond, and he pleaded the non-joinder of his 
co-obligor, in bar of the action- The court overruled the plea, 
without the least intimation that the whole contract would be 
extinguished by the judgment. Nor is any such intimation to be 
found in the numerous cases of separate suits on joint contracts. 
The whole argument on the part of the defendant, rests on 
a supposed analogy to the technical rule, that taking the bond 
[ • 463 ] of one partner, is an extinguishment of the partnership ♦con- 
tract. A bond is a contract of a higher order, and merges the 
simple contract ; but a judgnient is no contract at all, for a 
contract is founded on mutual assent, but judicium redditum 
est in invitum. (Bidlesony. WhyteI,S Burr, 1545. 1548.) It 
can never be supposed, that the plaintiff intended, by suing iSl 
fy S., the ostensible partners, to discharge the other secret 
partners. ** The most desirable object," says Lord Mansfield^ 
(4 Burr, 2239.) " in all judicial determinations, especially in 
mercantile ones, (which ought to be determined on actual juy 
tice, and not on the niceties of the law) is to do substantial 
justice," This is, undoubtedly, a wise maxim, and furnishes, 
perhaps, one of the reasons on which the doctrine of extin- 
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guishment, as applied to* judgments, is founded, that nemo bis Albany, 
vexari debet pro eadem causa. But the defendant, JP. S., has ^^^^^Il^^^J^ 
never been sued before. As regards him, the judgment against Kobertsoii 
S. fy S, is res inter alios acta. It, in no manner whatsoever, g ^• 
affects his person or property. As to the reason of this doc- 
trine of extinguishment, that the time of courts of justice ought 
not be wasted in the repeated discussion of the same question, 
between the same parties, it does not apply to this case ; for 
the parties are not the sam^, and the question is different. But 
there is a decision on this very point, by the highest judicial 
authority known in our laws, and which puts the questipn at 
rest. In Sheehy v. Mandeville fy Jamesson, (6 Cranch^s Rep, 
253.) the declaration in the first suit was on a promissory note 
made and subscribed by the defendant, under the name and 
firm of Robert B. Jamesson, In the suit brought before the 
Supreme Court of the United States^ the defendant Mandeville, 
who alone appeared, pleaded a judgment recovered against 
Jamesson on the same note, and insisted, that the contract was 
thereby extinguished. The plaintiff demurred to the plea. 
Ch. J. Marshall, in delivering the opinion of the court, says, 
" were it admitted that this judgment bars an action against R, 
B. J., the inquiry still remains, if M. was originally bound, if 
a suil could originally be maintained against him, is the note, 
as to him, also merged in the judgment? Had the action, in 
which the judgment was obtained against J., been brought 
against the firm, the whole note would, most probably, have 
♦merged in that judgment. But that action was not brpught [ * 464 ] 
against the firm. It was brought against R. B. J, singly, 
and whatever objections may be made to any subsequent pro- 
ceedings on the same note, it cannot be correctly said, that 
it is carried into judgment, as respects M, If it were, the 
judgment ought, in some manner, to bind him, which, most 
certainly, it does not. The doctrine of merger (even admitting 
that a judgment against one of several joint obligors would 
terminate the whole obligation, so that a distinct action could 
not, afterwards, be maintained against the others, which is not 
admiltei) can be applied only to a case in which the original 
declaration was on a joint covenant, not to a ^ase in which the 
declaration in the first suit was on a sole contract. In point 
of real justice, there can be no reason why an unsatisfied judg- 
ment against J. should bar a claim upon M, : and it appears 
to the court, that this claim is not barred by any technical rule 
of law, since the proceedings in the first action were instituted 
upon the assumpsit of Jamesson individually." 

Cady and Talcot, contra, contended, that the notes were 
joint only, and that the whole contract was extinguished by 
the judgment recovered on the notes against two of the de- 
fendants jointly. That even admitting the notes to be joint 
and several, and the former judgment to be founded on the 
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ALBANY, several assumpsit of the two who were sued, the contract on the 
v^^U^I^^J^,,^ notes was merged in the judgment, and the joint remedy on 
RoBKRTsojf the notes severed and destroyed, by the plaintiff's election and 
Smiith. ^* » ^^^ ^^^ ^"'y remedy, therefore, if any he had, must be 
on the several assumpsit of each of the other defendants. 
That the plaintiff, having brought an action against four, as 
joint debtors, was bound to show a joint contract, upon which 
all the defendants are now responsible ; otherwise, he cannot 
recover against any of them. That although P, S. is the only 
defendant who has appeared and pleaded, he is entitled to 
show any thing which destroys the plaintiff's joint and several 
remedy on the notes, except such matter of defence as may 
be considered a personal privilege of the other defendants. 
[ * 465 ] *The contracts of partners are not joint and several, in 

the sense of the terms, as used by the opening counsel ; 
nor was it in that sense that the terms were intended to be used 
by Lord MansfitU in Rice v. Shuie, or by J. Livingston in 
Tooker v. Btnnet, The only question before the court, in 
Rice V. Shute, was, whether, if one of two partners was sued 
alone, he could, on the trial, nonsuit the plaintiff, by showing 
that there was {mother person who ought to have been joined 
as defendant. It was decided that the defendant could take 
advantage of the non-joinder of his partner in no other way 
than by a plea in abatement. That was the only point ad- 
judged. Lord Mansfield did not decide, that a note, beginning 
" we promise to pay," was " we promise, jointly and severally, 
to pay." He was dissatisfied with the old rule of the com- 
mon law, which allowed a defendant, sued on a joint and 
several bond, or note, to take advantage of the non-joinder of 
his co-obligor> in any stage of the proceedings. When, there- 
fore, he says, that all contracts with partners are joint and 
several, he means no more than that if one partner was 
sued, and did not plead the non-joinder of his co-partner in 
abatement, the contract should be considered so far several, 
that he should not, on the trial, be permitted to show that the 
contract was joint, in order to defeat the plaintiffs action. 
And when his lordship complains of the '^ many nonsuits, much 
vexation, and sreiit inconveniences to justice," which the old 
rule had pro<^ced, he does not seem to take it for granted, 
that there may be several judgments against partners. He 
does not propose, as a remedy for the evils of the old rule, 
that the plaintiff may have as many actions as he pleases ; but 
that the first partner sued shall, by a plea in abatement, dis- 
cover his co-partners, or that the judgment shall be against him 
for the whole, and he may settle the matter with his partners. 
One obligor can plead the non-joinder of his co-obligor only 
when the bond is joint, not when it is joint and several. The 
same rule applies to a promissory note.- If a partner cai« 
plead the non-joinder of his co-partner in abatement, as Lord 
Mansfield admitted that he could, it demonstrates, that con 
356 



OF THE STATE OF NEW-YORK. ♦466 

tracts made by partners are joint only, not joint and several, Albany. 
unless made several, also, in express terms. •Had his lordship ^a«|j^j7ij^- 
been of opinion, that a contract by partners was so completely Robebtsor 
joint and several, that the plaintiff had a strict legal right, sj^jth 
which could not be resisted, to commence, and prosecute to 
judgment, an action against each partner separately, he cer- 
tainly would not have decided, that the defendant might plead 
the non-joinder of his co-partner in abatement. There is no . 
question, that the property and body of each partner is liable 
for the whole debt ; and so they are in all cases of a joint con- 
tract. The effect of the judgriient is several ; but the case of 
Bice V. Shute, as well as every other case in the English books, 
shows that, as to the mode of obtaining judgment, the contract 
is joint, and not several. If it were otherwise, the defendant 
could not plead the non-joinder of his co-partner, in abatement. 
The contract of partners, as to this question, is exactly like 
any other joint contract. That a contract made by partners 
does not comprise several and distinct contracts of each part- 
ner, in their individual capacities, as well as a joint contract of 
all, appears from the form of the plea in abatement. The plea 
is, ^' that the said supposed promises, if any such were made, 
were made jointly with one A. B., &c. and not by the defend-- 
ant alone," Now, if a partnership contract necessarily com- 
prises the several contract of each partner, such a plea would 
be an absurdity on the face of it. And if the doctrine of the 
plaintifTs counsel be correct, there never could be a successful 
plea of abatement of the non-joinder of co-partners. 

But, admitting that the contract, on the notes, was joint and 
several, the plaintiff brought his action on the joint contract, 
in the first suit. It is laid down by Sergeant Williams^ 
(1 Sound. 291. note e.) as to a joint and severd bond, that " it 
is at the election of the obligee to consider such a bond either 
a joint or several one. If he sues one, or each of the obligors, 
he acts upon it as a several bond. If he sues all of them, he 
proceeds upon it as a joint bond. If he sues two only of the 
three, he still proceeds upon it as a joint bond." (Shep. Touchst. 
363. 376. I Sir, 76. 1 Show, Rep, 75.) Here, therefore, 
the plaintiff, by first suing two of the four partners, has 
elected to go on the joint contract ; and it is the joint contract, 
and not any several contract, •that is carried tnto jud^ent, [ • 467 1 
This, then, distinguishes the present case from that of Sheehy 
V. Mandeville and Jamesson, on which the plaintiff so confi- 
dently relies, and which, to say the least of it, is not founded 
upon any former decisions or authorities. The decision in that 
case was, no doubt, pronounced by the highest tribunal known 
in our law ; and to the opinions of that tribunal, when given 
upon the construction of the constitution of the IJnited States, 
treaties with foreign nations, or acts of congress, the state 
courts must bow with respectful submission ; but that court 
possesses no supervisory power over the state courts^ for the 
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purpose, however desirable, of producing a uniformity of de» 
cision throughout the United Sitates. So far from this, that 
court may be called upon to pronounce different opinions upon 
questions precisely similar, but arising in different states ; for 
the laws of the several states, except in cases within the pur- 
view of the constitution, and acts of congress, are to be re- 
garded as rules of decision in trials at common law, in the 
courts of the United States. It is well known, that the com- 
mon law is not regarded with equal veneration in all the states. 
In tins state, the attachment to the common law is such, that 
by the constitution of the state, it is made part of the law of 
the land, subject only to alterations by the legislature. There 
is no such provision in the constitution of Virginia; and 
there it has been the practice, for half a century, to proceed to 
judgment against such of the joint debtors as are arrested, 
without regard to the others. {Moas v. Moss, 4 Hening fy 
Munf. Rep. 311. per Fleming, J.) And the legislature of that 
state has so far abolished all distinction between joint and 
several contracts, as to permit the representatives of a joint 
debtor to be prosecuted in the same manner as if the contract 
was several. {Laws of Virginia, vol, 1. p. 34.) Ch. J. JMar- 
shally therefore, who refers to no adjudged case, must have 
been governed, in forming his opinion, by the law tmd practice 
of Virginia ; and it does not follow, that the law of this state 
is to be in conformity to that opinion. There is no law or 
practice here, allowing a plaintiff to sue two joint debtors, and 
recover judgment against one of them only. The 1 3th section 
of the act for the amendment of the law, (1 iV". U. *L. 621.) 
was passed to relieve the creditor from the necessity of pro- 
ceeding to outlawry against such of the joint debtors as could 
not be arrested. The legislature never intended to give a 
creditor the right of suing as many persons as he pleased, as 
joint debtors, and recovering a judgment against one of them. 
They never intended to change the rule of the common law, 
which requires a plaintiff to prove a contract, upon which all the 
defendants are responsible, or not recover against any of them. 
They well knew, that if a plaintilT were allowed to join as 
many as he pleased, as defendants in the process, and recover 
against part of them, he might, perhaps, make such as would 
be important witnesses for those against whom he hoped to re- 
cover, parties to the suit, and thereby deprive those defendants 
of the benefit of their testimony. 

Chief Justice Marshall says, *' had the action in which judg- 
ment was obtained against Jamesson, been brought against the 
firm, the whole note would, most probably ^ have merged in the 
judgment." He could not have meant, that if the suit had 
been brought against all the partners, tinder the firm, that the 
judgment would have merged the note, for that is too plain a 
proposition to admit of any doubt. His meaning, therefore, 
must have been, that if the suit had been brought against J., 
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us a member of the firm^ having, as a partner^ made tne note Albany. 
itnder thai Jirm^ the whole note would have been merged, upon •^»n"*»"y» '^^i. 
the ground, that it could not then be said, that the first action robkrtsox 
was brought against J. singly, '^ and the judgment obtained ^• 

upon the asstmpsit of /. individually." In the present case, 
the suit was brought against Soulden fy Smith, as partners, and 
averring, that the notes were made by them, as partners, in the 
co-partnership name and firm of Soulden, Smith &/- Co. It was 
brought, therefore, not on the particular assumpsit of the two, 
if the expression may be allowed, distinct from that of the 
firm, but upon the assumpsit of the co-partnership itself; and 
on the very assumpsit upon which the present suit is brought. 

But, it is said, this is not like taking a bond of one partner 
for the partnership debt, which, being a contract of a higher 
order, merges the simple contract ; because, a judgment is no 
contract at all. Admitting, for the present, that *a judgment [ * 469 ] 
is not a contract, still it has the effect of merging a simple con- 
tract, as much as a bond, and not only a simple contract, but 
of merging a bond itself So that, if & fy S, had given their 
bond for the debt, it would have merged the whole partnership 
contract ; and if the plaintiff had recovered a judgment on the 
' bond, the bond itself would have been merged in the judgment. 
{Clement v. Burt^ 3 Johns. Cases, 180. 2 Johns, Rep, 213,) 

In case of the death of one of two joint obligors, his rep- 
resentatives cannot be sued at law ; and if the other obligor is 
insolvent, the obligee must resort to a court of equity, to obtam 
satisfaction out of the effects of the deceased partner. The 
same rale applies to a promissory note where it is joint only. 
(1 Caines's Cases in Error, 122.) In Hamersley v. Lambert, 
which has been cited, the chancellor, speaking of a copartner- 
ship debt, said, that it was '^ in equity joint and several ;'' but 
had it been joint and several' at law, that would have been a 
perfect answer to the plaintiff's bill ; and he would have been 
told, that he had a complete remedy at law. 

The 13th section of the act for the amendment of the law, (1 
N. R. L, 521. sess. 36. ch. 56. ZRcv. Stat, 247. 251. <§. 141, 
142.) which has been cited by the plaintiff's counsel, is copied 
from the colonial act, (Van Schaick's ed. 352.) the preamble to 
which clearly shows, that the legislature did not consider the 
contracts of partners joint and several, in the sense contended 
for by the plaintiff; but that joint partners, as they are there 
called, are merely joint debtors. Notes made by partners are 
not, necessarily, joint and several. Where a promise, made by 
several persons, is expressed, " we promise to pay," it is a joint 
note only. . {Chitty on Bills, 350.) 

The act which has been cited, if at all applicable, is in favor 
of the defendants. The 14th section provides, that where two 
or more persons are bound in one bond or recognizance, jointly 
and severally, or severally only, the obligee may proceed to 
*udgment or execution against all, or any part of them, and if 
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the amount is not levied., bring a further action against the res- 
idue, or any of them. This section shows, that it was thought 
necessary, in a case of a joint and several obligation, where the 
plaintiff had not proceeded ^severally, but had obtained judg- 
ment against some of the obligors jointly, to provide a remiedy 
against the inconvenience of the common law, and give an ac- 
tion against the residue of the joint debtors. At common law, 
bonds and simple contracts are, in this respect, on the same 
footing ; and as the provision of the statute does not reach sim- 
ple contracts, the common law, as to them, remains unchanged. 
But if the statute did apply to simple contracts, it gives no right 
of action against all the joint debtors, but only against the res- 
idue, not included in the first judgment. In Drake v. Mitchell 
and others, which has been cited, it seems to be admitted, on 
the argument, that a judgment against one on the covenant, 
would have been a bar. Dampier, in support of the demurrer, 
said, that ^' the debt could only be extinguished by following 
it up to judgment on the covenant out of which it arises ; or 
by taking a remedy for it of a higher nature. The doctrine 
of extinguishment cannot apply, where a party having two 
remedies, one upon one instrument, and another upon another, 
follows only up to judgment ; in that case, the other is reserved 
to him." Woods, contra, said, "judgment against one of sev- 
eral covenantors for the same debt, amounts to the extinguish- 
ment of the covenant against all." " As to the objection, that 
the recovery here was had against one only, it cannot avail, for 
this is a joint covenant ; and, therefore, if there had been a 
recovery against one only upon it, no doubt it would have been 
a bar to a recovery against the others." And the court, in 
that case, held, that the judgment was no bar, because a judg- 
ment, without satisfaction, "cannot operate to change any 
other collateral and concurrent remedy which the party may 
have." But the doctrine for which the defendant contends, is 
clearly laid down by Chitty, {Chitty^s PL 30.) who says, " there 
is, however, this objection, in the case of a joint contract, to 
the non-joinder of one or moi^ of the several parties liable, that 
if a judgment be obtained against one, in a separate action 
against him on such contract, the plaintiff cannot, afterwards, 
proceed against the parties omitted, and, consequently, loses 
iheir security." But, admitting that the judgment against S. 
fy S., did not work a technical extinguishment or merger of the 
notes, as to the other defendants; *and that another action 
would lie against the defendants not included in the first judg- 
ment ; still, we contend, that the plaintiff cannot recover a sec- 
ond judgment on the same notes, against the same persons who 
are defendants in the first judgment ; for, though P. S. is the 
only defendant taken, yet the proceedings, under the act, are 
against all, and judgment must be given against all, in the 
same manner as if all had been brought into court. 

The general rule is, that where a plaintiff brings a joint action 
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of assumpsit against several defendants, if one of them is not aliuny, 
liable to be sued, the action must fail as to all ; (1 Chitty's PI, ^^^^^^^^ 
31, 32. 5 Johns, Rep. 160.) and this, though the person not Robertson 
liable has suffered judgment to pass by default. The exfeep- smith 
tions to the rule do not reach this case. If, therefore, the plea 
shows, that the plaintiff could not recover against 6^. fy tS.j 
neither can he recover against the present defendant, P. S, It 
is not necessary, to make this plea available to P. S., that 
S. ^ iS^. should have appeared and united in it, especially as 
they have not been served with process. It is true, that some 
of the language of Ch. J. Marshall, in Sheehy v. MandevillCy 
seems to look that way. But if that case is not distinguishable 
from the present, and from all others, yet, we suggest, that the 
rule is, that if a defendant has no defence alone, he can acquire 
none by joining with another defendant who has a defence. 
On the contrary, " if two defendants join in a plea which is 
sufficient for one, but not for the other, it is bad as to both.'* 
(1 Chitty's PL 545.) So for, therefore, from Mandevilie acquir- 
ing a defence, by joining with Jamessoii, such a union would, 
if M. had no defence alone, destroy the plea as to both. If, 
therefore, F. *S. could ever have a defence to this action, he 
can have it by his sole plea. It certainly cannot be required 
of him, that he should join with S. fy S., on whom no process 
has been served, and who are not in court. 

Again ; in the present suit, P. S. alone is taken, which dis- 
tinguishes this case from that of Sheehy v. Mandevilie. 

The plaintiff could not, at common law, proceed, until he 
had brought in all the defendants, or had outlawed those not 
brought in. He has proceeded, therefore, under the statute. 
{I N. R.L. 521. sess. 36. c. 56. s. 13. 2 Rev, Stat 247. 251 . 
^141, 142.) Now it *appears, that the judgment against 5. [ * 472 ] 
if S. was obtained prior to the commencement of this suit. 
If, then, that judgment merged the contract as to S. Sf S, only, 
they thereby ceased to be ji^int debtors with the other defend- 
ants, on that contract, (for no man can be a debtor on a contract 
which is merged as to him,) and there was no joint obligation 
or contract upon which a remedy could be had at law against 
them, had they been taken and brought into court. This case, 
therefore, does not come within the statute ; and the plaintiff 
not having brought the other parties into court, but having gone 
on to plea and demurrer without them, cannot sustain the 
present action, even if it should be admitted that he might re- 
cover against P. 5. fy A. Van Santvoord, or P. S, alone, had 
the action been brought against them only. 

Chief Justice Marshall, (6 Cranch, 265.) says, "in point of 
real justice, there can be no reason why an unsatisfied judg- 
ment against J. should bar a claim upon iH." This might be 
said in all cases where the creditor has taken a bQnd from one 
partner for a partnership debt, whereby the original contract is 
extinguished ; for an unsatisfied judgment is as good as an un- 
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satisfied bond. The question as to merger, or extinguishment^ 
arises as soon as the higher security is taken or obtained, and is 
not to be determined by subsequent events or circumstances as 
to the higher security being satisfied or not. The plaintiflf's 
counsel say, that it would be doing violence to the plain mean- 
ing of the transaction, to suppose that the plaintiif intended, 
by suing iS'. fy S. only, to discharge the other two defendants ; 
but the intentions of a plaintifl' can never be allowed to deter- 
mine the legal effect of a judgment. Every man is bound to 
know the legal consequences of his own acts. Justice requires 
nothing which the law does not allow ; and the law abhors a 
multiphcity of actions. (15 Johns. Rep. 229. 432.) 

It is said that it is inconceivable how. a barren judgment 
which does not affect P. S., or vary his rights, in the least, can 
have the effect of giving him a good defence in this action. 
There are many transactions to which a defendant is not a 
party, which may furnish him with a good defence. Thus, in 
the case of Cheetham and others v. IVard, (1 Bos. fy Pull. 630.) 
one of two joint and several obligors, made *out a good defence, 
by showing that his co-obligor had been appointed one of the 
executors of the obligee. And Ch. J. £yre, in giving his opin- 
ion, in that case, says, '' in fact, there is but one duty extending 
to both obligors, and it was pointedly put, that a discharge of 
one, or a satisfaction by one, is a discharge of both ; this puts 
an end to the argument, that the action is not necessarily sus- 
pended as to both, for it is the effect of the suspension as to one, 
that releases, discharges and extinguishes the action as to both." 
And Shepherd, Sergeant, who was counsel for the plaintiff, ad- 
mitted, tnat '^ when the bond is joint, and the debt is extin- 
guished as to one co-obligor, it is extinguished as to both." So, 
one defendant who suffers a verdict or judgment to be taken 
by default against him, may be protected by a successful defence 
made by his co-defendant. {Bull. A'. P. 84.) 

Jay, in reply, 1. As to the objection, that if the plaintiff has 
any remedy, it is by a suit against P. S. alone, and not jointly 
with the other defendants, it is merely formal, and intended to 
drive the plaintiff to a new action. The two defendants, against 
whom the judgment was obtained, were made parties, because, 
if they had not been made defendants, the non-joinder of them 
would have been pleaded in abatement ; and j because, in Sheehy 
v. Mandeville and Jamesson, the same course was pursued and 
sanctioned by the Supreme Court of the United States. The 
othei defendants were not served with process, as they were 
notoriously insolvent, and because they might have said that 
they ought not to be bis vexaii pro eadem tausa. If the plaintiff 
can recover at all, it must be in the present action ; otherwise, 
a plea in abatement, by driving him to this form of action, would 
be virtually, a plea in bar. 

A contract entered into by a plurality of persons, and not 
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expressed to be either joint or several, is considered a joint, or albanv. 
a several contract, according to circumstances. It is so far ^^^^^[yfj^ 
joint, that one or more sued upon it, may, on applying in due Robertsoit 
season, compel the plaintiff to unite the others in the action. ^ ^' 
It is so far joint, also, that at law, perhaps, ^though not in r * 474 1 
equity, the remedy against one or more of the parties may be 
lost by death. It is several, when it is sufficient evidence of a 
several averment in the declaration. It is several, wiien the 
assets of a deceased partner are made responsible. It is seve- 
ral, when it is decided, that the release of one under a bank- 
rupt or insolvent law, or by reason of infancy, &c. is no discharge 
of the other. So, that it appears, that a contract, not expressed 
to be joint or several, may be joint, in relation to one set of 
circumstances, and several, in regard to another. 

Suppose two partners, one residing in England, and the 
other here, a judgment against the one in England cannot bind 
the separate property of the partner here, nor a judgment here 
bind the property of the partner in England, If, then a judg- 
ment against one, is a bar to an action against the other, it will 
subvert the fundamental principle of the law of partnership, 
that not only the joint, but the separate property of each part- 
ner is liable for the debts of the firm. Again ; suppose, on a 
suit against partners, one only can be found in the state, to be 
served with process, how is the creditor to obtain any redress 
against the persons, or separate property of the absentees, un- 
less he is allowed to sue them, whenever they return ? 

But, it is said, that we must have a judgment against all the 
defendants, or against none, and then there will be two judg- 
ments for the same cause, against two of them. All the plain- 
tiflT asks is a judgment, which, in its form, may include all the 
defendants ; but in substance and effect, F. S, only ; a judg- 
ment on which ^* it shall not be lawful to issue or execute any 
execution against the body, or separate property, of any person 
not brought into court." In that case, the persons and sepa- 
rate property of S. fy S. would be reached by one judgment ; 
and the person and separate property of P. S., and the joint 
property of all the defendants, by another judgment. And 
this is the relief to which the plaintiff is legally entitled. 
Should it be said, that the joint property of S. fy S. would 
then be bound by two judgments for the same debt, it may be 
answered, that this is no more than what may happen in other 
cases ; as where several judgments are obtained against the 
makers and endorsers *of a promissory note, all of which are [ * 475 ] 
for the same identical debt. But, the first judgment, in truth, 
affects only the separate property of S. fy S,, after an account 
taken of the partnership. {Matter of Smithy 16 Johns, Rep, 
106.) At all events, it does not belong to JP. S. to make that 
objection. 

The whole argument of the defendants rests oh the harsh, 
technical doctrine of extinguishment ; a doctrine like that of 
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survivorship, which neither is, nor ought to be, (as Mr. J. 
Thompson observed,) " viewed in a very favorable aspect either 
at law or in equity." It savors of the nature of penalty and 
forfeiture, and ought, therefore, to be construed most strictly. 
It is not surprising, then, that the defendant's counsel have 
not been able to adduce a single adjudged case in point, but 
have been compelled to reason from analogy. Every general 
rule of law, however absolute in its terms, is to be understood 
relatively, and is subject to qualification and exception. Sup- 
pose the case of a contract made before the passing of an in- 
solvent law, and judgment recovered after the law is passed ; 
will it be said, that a discharge under the insolvent law, dis- 
charges the judgment; that the judgment extinguished the 
contract ; that although no state can pass a law impairing the 
obligation of a contract, yet, as a judgment it is not a con- 
tract, it does not come within the clause of the constitution 
of the United States 1 Will it be said, that a contract which 
has been solemnly declared by a court valid and effectual, re- 
corded on its rolls, and ordered to be enforced, ceases, there- 
fore, to be protected by this constitutional provision ? Where 
a hand is given for a simple contract, the parties, by their 
agreement, substitute the one for the other. That is not the 
case with a judgment, which is rendered in invitum. It is true, 
after a judgment, and while it remains in force, a new action 
caiinot be maintained for the same identical cause of action ; 
for the courts no longer take notice of the original subject of 
dispute, but merely enforce the judgment ; and, in that sense, 
the original contract may be said to be extinguished. Still, 
the contract, and the obligation to discharge it, remain in full 
force. The record of the judgment does not destroy the con- 
tract, but affords the highest and most solemn evidence of it. 
In the suit against S. *Sf *S, t e subject of controversy was 
not whether they were the only partners in the firm, but 
whether they were partners at all, and made the notes in 
question. The subject of dispute in the present action is, 
whether P. S. was not, also, a partner when the notes were 
given ; this is the real question which a jury would have to 
decide. If a judgment necessarily extinguishes a contract, 
why does not a judgment against executors and administrators 
bar an action against heirs and devisees for the same identical 
debt? Or, why does not a judgment against a surviving part- 
ner, bar all remedy against the assets of the deceased partner ? 
A court of equity cannot revive that which the law has extin- 
guished. 

The counsel for the defendants, finding themselves strongly 
pressed by the authority of the case of Sheehy v. Mandeville 
and Jamesson, have exerted all their ingenuity to find out some 
peculiarity in that case to render it inapplicable. But neither 
the counsel who argued that cause, nor the chief justice who 
pronounced the decision, put it on any peculiar grounds either 
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of fcct or local law. Lee, arguendo, says, " the cause of ai,bany. 
action against J. only, is merged in the judgment, not the ^^^^^[Yf^J^ 
joint cause of action a^inst m. & J." And iToung, and C hobkrt^un 
JLee, contra, say, " a plaintiff may, if he pleases, sue only one g^^j^a 
of the copartners, and, if the defendant does not plead in 
abatement, the action may be maintained." 

If P. S. is a partner, there can be no question as to the 
justice of the plaintiffs claim against him, and that he ought, 
in honesty and conscience, to pay the debt. 

Spencer, Ch. J., delivered the opinion of the court. The 
first position taken by the plaintitTs counsel is, that where 
several persons are indebted as partners, they are jointly and 
severally indebted ; and the case of Rice v. Shute, (JSurr. Rep, 
261 1.) has been cited in support of that doctrine. Lord Mans- 
field did say, in that case, that all contracts with partners 
were joint and several, and every partner was liable to pay the 
whole. The statement of that case is, that on the trial, evi- 
dence was given that one Cole, who was not joined in the 
action as defendant, was, a partner of Shute, and thereupon 
the plaintiff was nonsuited. This nonsuit was set aside, on 
the ground, that the fact of there being *another partner [ * 477 ] 
ought to have been pleaded in abatement. This was a most 
salutary decision, and prevented much injustice and costs, by 
requiring the party defendant to take his stand in limine, by 
pleading in abatement, and showing who the other partners 
were. But it would be straining Lord Mansfield^s opinion 
unreasonably, to say, that he meant technically, that all con- 
tracts with partners were joint and several, for, then, the non- 
joinder of any of the partners never could be pleaded in abate- 
ment, which all the court expressly decided. In equity, they 
are joint and several ,* and so they were as regarded that suit ; 
the defendant having neglected to avail himself of the objec- 
tion in a legal manner. Surely, it cannot be said, that in a 
legal sense, where there are a plurality of debtors, that their 
contract is joint and several, when they have engaged jointly 
to pay the debt. Each debtor is bound for the whole, until 
the debt is paid : but as regards the remedy to coerce pay- 
ment, there is a material and settled distinction. If they have 
undertaken severally to pay, separate suits may be brought 
against each ; but where their undertaking is joint, unless they 
waive the advantage, by not interposing a plea in abatement, 
they must be sued jointly, if in full life, and neither has been 
discharged by operation of a bankrupt or insolvent law, or is 
not liable on the ground of infancy. We must, then, con- 
sider the promises in this case, as joint. 

Two questions then arise: L Whether, by the plaintiff 
proceeding to judgment against two of the joint promisors, 
the debt is not merged in the judgment ? 2. Whether, hav- 
ing made the two partners against whom the judgment was 
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^^^^^l^ytj^ the other defendants, in consequence of the extinguishment of 
KoBCRTsoN the simple contract debt, as to the two defendants, by the 
V- judgment against them ? 

(i.) hi I Chitty, 30., the law as to the effect of proceeding 
to judgment against one of several joint debtors, is thus laid 
down: "There is, however, this objection in the case of a 
joint contract, to the non-joinder of one or more of the several 
parties liable ; that if judgment be obtained against one, in a 
separate action against him on such contract, the plaintiff can- 
[ * 478 ] not, afterwards, proceed against the parties omitted, and, *con- 
sequently, loses their security." By reference to the cases 
cited by Chitty, it will be found, that they were actions in tort ; 
and even in those actions which are, in their nature, joint and 
several, it has been held, that where the plaintiff proceeded to 
judgment against one, the others might plead this in bar. 
(Cro. Jac, 73. Yelv. 67. Com, Dig, Action^ K. 4. 6 Co. 
Rep, 75.) These cases came under review in this court, in 
Livingston v. Bishop, (I Johns. Rap, 291.) and it was de- 
cided, that a judgment alone would be no bar, without satis- 
faction. In IVUkes \, Jackson, (2 Hen, fy Munf, 358. 361.) 
it was decided, that a judgment for damages, in a separate 
action against one of several joint trespassers, is a bar to an 
action against the rest. There is, however, a wide difference 
between a judgment against one of several tort-feasors, and 
against one of several joint debtors. In the latter case, what- 
ever extinguishes or merges the debt as to one, merges it as 
to all. 

(2.) But the second point is clearly with the defendants ; 
that in actions ex contractu, against several, if a joint contract 
be not proved against all the defendants, (with the exception 
of infancy, and a discharge under a bankrupt or insolvent law^ 
and of the death of one of the parties,) the plaintiff must be 
nonsuited on the trial ; and if it appear on the pleadings, that 
too many persons are made defendants, the defendants may 
demur, move in arrest of judgment, or sustain a writ of error. 
(1 Saund, 153. n. 1. 291. f g. 2 Str, 820. 1 Bos, fy Pul 73. 
6 Temi Rep, 770.) In the case of Hartness and another v. 
Thompson and wife and Nelson, (5 Johns, Rep, 160.) the plain- 
tiffs declared against the defendants on a joint and several prom- 
issory note. It appeared, on the trial, that Nelson was an 
infant, a verdict was taken for him, and against the other 
defendants. This was held to be correct, on the ground, that 
infancy was a personal privilege, to be taken advantage of 
only by the infant himself. This, however, was, in some 
measure, a departure from former decisions ; and the contrary 
was determined in 3 Esp, N, P, 76. and 5 Esp. 47. We 
adopted the principle advanced by Mr. Justice Deniston, (1 
fVils, 90.) that in cases where an action is brought against 
several persons on a joint contract, and one pleads some plea 
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which goes to his personal discharge, and not to *the action of Albany, 
the writ, the plaintiiT may enter a Tiolle prosequi as to him, ^„^^^^^^^lJ^ 
and proceed against the others. But Mr. Justice Van Ness, Robertson 
in delivering the opinion of the court, in Hartness v. Thompson ^• 

and others^ expressly says, " the general principle, that the 
plaintiff must prove a joint contract when he brings a joint 
suit, is not intended to be shaken, by the rule which the court 
have thought proper to apply to this case." " We mean," 
(he says,) " to confine its operation, exclusively, to the case of 
a defence insisted upon by one of several joint debtors, which 
is personal to him, and which does not go to the discharge of 
all." If, then, in an action against several, upon a joint con- 
tract, the plaintiff must show a joint subsisting contract, we 
are led to the inquiry, whether the judgment against Soulden 
and Peter Sken Smith, upon these identical notes, does not 
form a bar to a recovery in this suit against the four defend- 
ants. In Chcetham and others, Executors, v. Ward, (1 Bos, 
^* Pah 630.) the case was, that William Ward, and James 
Ward gave a joint and several bond to Chectham ; the plea was, 
that Cheetham, the testator, by his last will, appointed William, 
Ward one of his executors, who, with the other executors, duly 
proved the will, and took upon them the execution thereof. 
There was a demurrer to the plea, and joinder. The court 
were unanimously of opinion for the defendant ; and Eyre, 
C-h. J., put the decision on this acknowledged principle, that 
where a personal action is once suspended, by the voluntary 
act of the party entitled to it, it is for ever gone and discharged. 
This, he said, was admitted to be the case, where there was 
but one obligor, but that the very point in issue had been de- 
cided in" the year book, 21 Eduy. IV. 81. 6. He said, there 
was but one duty extending to both obligors, and it was, 
therefore, pointedly put, that a discharge of one, or a satisfac- 
tion made by one, is a discharge of both ; and that, he said, 
put an end to the argument, for it was the effect of th^ sus- 
pension as to one, that released, discharged, and extinguished 
the action as to both. Heath, Justice, said, it was of no con- 
sequence whether the release be by operation of law, or by 
deed demonstrating the intent of the party. Rooke, Justice, 
said, the obligee has it not in his power to elect to discharge 
one obligor, *without discharging the other. (1 Bos, fy Pul. [ * 480 ] 
632. S. C. note a. Bac, Abr. tit. Obligation, D. and the cases 
there cited.) The case of Drake v. Mitchell and others, (3 
East, 251.) has been much relied on by the plaintiff's counsel 
as a strong authority in maintenance of this action. The 
case was, that one of three joint covenantors gave a bill of 
exchange for part of a debt secured by the covenant, on which 
bill a judgment was recovered. The plea stated, that for the 
pai/ment and satisfaction thereof, (111/. 25. Sd. residue,) the 
bill was given, and that judgment had been recovered thereon. 
ft was decided, that the judgment was no bar to the action on 
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the covenant against the three, it not being averred, that the 
bill was accepted as satisfaction, nor to have produced it, in 
fact. Lord Ellenborough said, he had always understood the 
prinpiple of transit in rem judicataniy related only to the par- 
ticular cause of action in which the judgment is recovered, 
operating as a change of remedy, from its being of a higher 
nature than before. That a judgment recovered in any form 
of action, is still but a security for the original cause of action, 
until it be made productive in satisfaction to the party ; and, 
*herefore, till then, it cannot operate to change any other col- 
lateral, concurrent remedy, which the party may have. Grose, 
Justice, considered the bill as a collateral security ; and Z^ 
Blanc, Justice, put his opinion on that ground. Taking what 
fell from Lord Ellenborough^ in reference to the subject matter, 
it has no bearing on this case, where the judgment was upon 
the joint security, or promise itself. 

The 13th and 14th sections of the statute for the amend- 
ment of the law, &c. (1 N. R. L, 52L 2 Rev Stat. 147. 15L 
^ 141, 142.) have been referred to. The 13th section gi\es 
a remedy to a creditor against joint debtors, by authorizing 
process to be issued against them in the manner then in use ; 
and in case any of them are returned taken, he or they so 
taken and brought into court, shall answer to the plaintiff, and 
if judgment pass for the plaintiff, he shall have his judgment 
and execution against such of them as were brought into court, 
and against the other joint debtors named in the process, in 
the same manner as if they had all been taken and brought 
into court, by virtue of such process ; but execution shall not 
be executed against the body, or lands, or goods, the sole 
♦property of any person not brought into court. The 14th 
section relates solely to bonds and recognizances, in which 
persons are bound jointly and severally, or severally only, and 
provides how they may be sued : and; as regards them, alters 
the provisions of the common law. The 13th section of the 
act was intended to obviate the difficulty and delay arising 
from the necessity of outlawing such of the defendants as it 
was necessary to make parties, and who could not be arrested 
on the process ; for it was a settled principle of the common 
law, that if there were several defendants in a joint action, and 
one of them could not be arrested, the plaintiff must proceed 
to outlawry against him, -before he could go on against the 
others. (1 Tidd's Pr, 125. and the notes.) (a) The provis- 
ions of the 13th section of the act referred to, show, conclu- 
sively, that this was the sense of the legislature, and to remedy 
this inconvenience, the statute was passed. 

I think, then, that I am authorized in saying, that, in case 
of joint debtors, they must be jointly sued ; that if a less num- 
ber than the whole he sued, that is matter which can be plead- 
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ed in abatement on]y ; that it is necessary to show a joint sub- Albany. 
sisting indebtedness in all the defendants; and, in cases of ^,^^^!^!^^^^}^ 
assumpsit, it is necessary to show a subsisting liability on the 
part of all the defendants, as promisors, with the exceptions 
already mentioned ; and that where, as respects any of the de- 
fendants, the right of action is gone, or suspended, their joint 
liability being at an end, the other defendants may avail them- 
selves of this suspension or discharge, whether it be produced 
by the act of the party, or by operation of law, at the instance 
and by the act of the creditor. Consider the operation of the 
contrary principle, as regards this very case. The plaintiff has 
already a judgment upon these notes against two of the de- 
fendants, and may proceed to execution. In the present suit, 
the same defendants are made parties, and necessarily so, and 
in this suit, also, if the plaintiff can recover, there must be 
judgment against them ; so that with regard to two of the de- 
fendants, there will be, on the records of this court, two dis- 
tinct judgments for the same debt. In the *former, the sepa- [ * 482 J 
rate property of both the defendants will be liable to be taken 
and sold on execution, and in the latter, the joint property of 
all the present defendants. This is certainly an anomaly in 
the law, and is inconsistent with all my notions of a correct and 
regular judicial proceeding. 

The case of Sheehy v. Mandeville, (6 Cranch, 253.) has been 
cited and relied on, as entirely decisive of this case. I regard 
that case as entitled to high respect, from the elevated charac- 
ter of the judges who compose that court ; but it is not au- 
thoritative or binding here. The decision is not one of those in 
which that court has any paramount or controlling force over 
the state courts. It is to be respected only as the opinion of 
learned and distinguished judges; and, viewing it in that 
light, notwithstanding the homage I am dispos^ to pay to 
that court, I cannot, consistently with my views of the law, 
yield to its authority or reasoning. The cause came up on 
?rror to the District Court, sitting at Alexandria, The action 
was assumpsity brought by Sheehy against MandevilleSfJamesson^ 
jpoa a promissory note purporting to be given by Jamesson 
mly. The allegation was, that MandeviUe was a secret part- 
«er, and that the note had been given by the defendant, under 
«he style, name, and firm of Robert B, Jamesson. The only 
plea necessary to be noticed, is the one in which the defend- 
ant, Mandevilhy who was alone taken, and who alone pleaded, 
set up, that the plaintiff had before sued Jamesson on the same 
note, in the Circuit Court of the District of Columbia^ and that such 
proceedings were had in that suit, that judgment was rendered 
thereon in favor of Sheehij against Jamesson, for the debt, and 
damages and costs, with averments that the judgment was un- 
reversed, and that the note then sued upon, was the same as in the 
former suit. There was a demurrer and joinder. In the Cir- 
cuit Court, judgment had been given for the defendant. The 

Vol. XVIII. 47 369 



482 CASES IN THE SUPREME COURT 

ALBANY, opinion delivered by Oh. J. MarshalL on this point, is, that as 
Jaiwary, \iizi. ^j^^ ^^.g^ g^j^ ^^g through t Only against Jamesson^ it could not 
KoBKRTsoN he correctly said, that the contract is carried into judgment, 
^'- as respects Mandeville ; that the doctrine of merger could be 

applied only to a case in which the original declaration was on 
a joint covenant, not to a case in which the declaration in the 
[ * 483 ] *first suit was on a sole contract, (even admitting that a judg- 
ment against one of several joint obligors would terminate the 
whole obligation, so that a distinct action could not afterwards 
be maintained against the others, which he did not admit.) 
He observed, also, " that admitting that a previous judgment 
a^inst Jamesson would be a sufficient bar as to him, had 
Jamesson Sf Mandeville joined in the same plea, it would have 
presented an inquiry of some intricacy, how far the benefit of 
of that bar could lie extended to Mandeville ; but they have 
not joined in the same plea. They have severed ; and as the 
• whole note is not merged in a judgment obtained against 
Jamesson, on his individual assumpsit^ the court is not of 
opinion, that Mandeville has so pleaded this matter as to 
bar the action." This is the substance of the opinion, and 
although it comes recommended to us by the abstract justice 
of the principles advanced, I certainly have not been so for- 
tunate in my researches, as to find the adjudged cases in 
support of it. It is, undoubtedly, true, that a suit and judg- 
ment against Jamesson was not a judgment against Man- 
deville; but that the doctrine of merger, or extinguishment, 
would be applicable only to a case in which the declara- 
tion was on a joint covenant, and not to a case in which the 
declaration in the first suit was on a sole contract, I must 
beg leave to deny, not in the terms in which the proposition is 
stated, but upon the facts of that case, and of the one now 
under consideration. In both cases, the declaration was upon 
a joint promise ; and in the one case, a judgment had been 
rendered against one of the two defendants, on the same joint 
contract, and in the other, against two of them on the same 
promises. Now, if the general issue bad been pleaded, and 
under that evidence could have been given of the recovery of 
the judgments against some of the defendants, I beg to know, 
whether, as regarded such defendants, the promises M^ere not 
merged in the judgments. It seems to me, that this is an un- 
deniable proposition; else, there may be several judgments 
against the same person for one and the same debt or duty. 
If, then, as respects the defendants, against whom the judg- 
ment had been recovered, the simple contract was merged in 
the judgment, and they had ceased to be answerable upon the 
[ * 4S4 ] simple contract, the ^plaintiff must fail, because he has not 
maintained his declaration in showing a subsisting indebtedness 
in all the defendants, in the manner alleged in his declaration ; 
but, on the contrary, it would appear, that the plaintiff, by his 
own act, through the instrumentality of the law, has suspended 
370 



OF THE STATE OF NEW-YORK. 484 

his remedy against some of the defendants, by changing their Albany. 

indebtedness from that of a simple contract to a debt of record. ^an|j^jy»^^J^ 

Nor do I perceive how the court could disengage themselves Utica Bank 

from the intricacy of the inquiry, which it was admitted would ^ ^^ 

have arisen, had Jamesson fy Mandeville joined in the plea, 

(which, in that case, it seems to be admitted, would have been 

a bar in favor of Jamesson,) because Mandeville alone pleaded. 

If a judgment rendered against one of several joint promisors, 

extinguished, merged, or suspended the plaintiff's right on that 

contract against one, and, as a consequence, against the 

other, then, certainly, either of them could plead that matter ; 

and how the legal state of the question could be varied, by 

the same matter being pleaded jointly or severally, I am at 

a loss to discover. Upon the whole, I am not satisfied by 

the train of reasoning adopted in the case of Sheehy v. 

Mandeville, My conclusion is, that the judgment against 

two of the defendants is a bar to a suit brought on the 

same cause of action against those two and Peter Smith 

and Van Santvoord, as long as that judgment remains in full 

force. Whether the court would not allow the plaintiff to 

move to vacate the judgment, is a different question. 

Judgment for the defendant. 



*The Utica Ba^k against Van Gibson and others. [*485] 

THIS was an action of assumpsit, for money had and receiv- Where mouey 
ed, &c. tried at the Oneida circuit, in September last, before piaSuiff lo the 
Mr. Justice Yates, mbukrVioti*'^ 

G, Stephens, one of the defendants, lefl with the plaintiffs o^he misTake^ 
for collection, a promissory note of Hart fy Allen, of Geneva, and demand of 
for 264 dollars and 36 cents, payable to the defendants or Jbre^rin^ing^a 
order, at the Bank of Geneva, and which fell due the 11th of *"jJjo re^"J|^^ 
November last. The defendants were the only endorsers ; and necessary. For 
iS, wishing the note not to be protested, in case it was not **»^ .i^^^y ^' 
paid, wrote, at the bottom of the note, " not to be protested, paid under a 
if not paid, when due." The plaintiffs, not having made any •J'**®^®^ ^^^^^^^^ 
memorandum of this direction of S., and not having received or imstee, nor 
any notice of a protest, presumed that it had been regularly l";** l*'*-.**"'^ **" 

r , . -r^ -1 /« !»~» I I t 1 • ^ ^i_ A rolum 11, arise 

paid at the Ba?ik of Geneva, where they had sent it tor that upon rec^uesi. 
purpose ; and, on the 20th of November, transmitted to the de- dcLnd"'^^^^ 
fendants, in New-York, a draft on the Mechanics^ Bank in that necessary, put- 
city, for 260 dollars and 40 cents, deducting 11-2 per cent, for eoftainVs"ch 
collecting the note ; and which drafl was paid to the defend- notice and de- 
ants. Soon afler, the note was returned to the plaintiffs by ™;^^ ^J;«^;^^J» 
the Geneva Bank, unpaid ; and the plaintiffs produced the ani, imo the 
note at the trial, and offered to deliver it up to the de- ^^^^^"^ " 
fendants. 371 
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[*486] 



The defendants insisted, that the plaintiffs were not entitled 
to recover, without showing that they had, previous to the 
Utica Bakc commencement of the suit, explained the mistake to the de- 
fendants, demanded a repayment of the money, and returned 
to them the note. That, in regard to the money received, the 
defendants, if liable at all, could only be considered in the light 
of trustees, and no fault could be imputed to them, until alter 
notice of the mistake, and a demand of the money. The 
plaintiffs, then, proved, that after the note was returned to 
them by the Geneva Banky and before the last of the month 
of November y they put a letter into the post office at Uiica, di- 
rected to the defendants at New -York, informing them of the 
mistake, and requesting a repayment *of the money. There 
was no proof that this letter, or any notice of the mistake, 
had ever been received by the defendants, previous to the 
suit. 

^ Under the direction of the judge, the jury found a verdict 
for the plaintiffs, subject to the opinion of the court, on a case 
to be made by the defendants, if they thought proper to move 
to set aside the verdict. 

The cause was submitted to the court without argument. 

Spencer, Ch. J., delivered the opinion of the court. 

The objection taken to the plaintiff's recovery is, that the 
defendants ought to have had notice that Hart fy Allen's note, 
payable at the Bank of Geneva, had not been paid, before this suit 
was instituted against them ; and if so, then that notice through 
the post office was not sufficient. It is not pretended that the 
plaintiffs were guilty of any neglect in relation to that note ; 
and the amount claimed was paid to the defendants, upon the 
supposition that Hart fy Allen's note had been paid at the 
Bank of Geneva ; but it turns out that it was not paid. The 
plaintiff's ground of action, then, is, that the money was paid 
to the defendants under a mistake of facts. The defendants 
are not bailees or trustees of the money thus received. It was 
paid and received, as their money, and not as money to be 
kept for the plaintiffs. In such a case, it was not necessary to 
make a demand prior to the suit ; for a request was not esscn- 
tfal to the maintenance of the action ; nor did the defendants* 
duty to return the money erroneously paid, arise upon re- 
quest. 

But we are of opinion, that, were it necessary to prove 
notice to the defendants of the non-payment of Hart fy Allen's 
note, and, therefore, of the mistake which had happened, the 
proof was sufficient. In mercantile transactions, sending notice 
by the post, is sufficient notice to the party, on the principle 
of general convenience. It is every day's practice, as to the 
dishonor of a note,, with a view of charging the endorser ; and 
there is no reason why the same practice should not be admit- 
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ted as to other mercantile business. (^Phillips^s Ev. 391. 338. Albany. 
3 Campb, N. P. Rep. 379. 4 Campb. N. P. Rep. 193.) ^C!^S[!^ 

Judgment for the plaintiffs. 




•Jackson, ex dem. Barclay and Bayard, against S. [*487] 

Hopkins. 

THIS was an action of ejectment for part of lot No. 79, aitorJT'to'^dc- 
\n Virgily tried at the last Cortlandt circuit, before Mr. Chief mand and re- 
Justice Spencer. J«^» ^^'^ 

At the trial, the plaintiff gave in evidence a mortgage exe- mortgage, aad 
cuted by the defendant, to Barclay^ one of the lessors, dated reieaM^S^dU^ 
the 20th of February, 1815, given to secure the payment of chai^ thereof, 
a bond, the time of payment of which had elapsed before the ^^^ "I^^^ 
commencement of the suit. The defendant was in possession cemuur deeds, 
of the premises. The plaintiff, also, gave in evidence an as- i^ogf^^' ^' 
signment of this mortgage from Barclay to Bayard, the other ch. 97. iRec. 
lessor, dated the 23d of Moy, 1817, and which had been duly ^f^'^'^^l 

recorded. . entitled 'to be 

The defendant rested his defence on the payment and sat- 3^"^^ *"„ ^^ 
isfaction of the mortgage ; and to prove which, he offered in certificate ofac- 
evidence a power of attorney from Barclay to David Cole, ^^^^'. 
dated the 18th of November, 1815, authorizing him to demand of before a 
and recover, among others, the debt due to Barclay from the fc^rowcTiSr 
defendant, and to release and discharge the same. There was the tubscribing 
a subscribing witness to the execution of the power, which was rvidlS5;^*i!f*iu 
acknowledged by the parly before one of the judges of the execution, (a) 
Court of C. P. of Cortlandt county, who had endorsed on it a b^.'^f b 
certificate of such acknowledgment. emiiied to no- 

The plaintiff's counsel objected to the reading of the power foro 'L?"wtion 
of attorney in evidence, unless it was proved by the subscribing pf ejectment 
witness ; and the chief justice decided that it must be so |r ^'ule^ mort- 
proved, before it could be received. gagor tells the 

The defendant then offered in evidence a certificate duly CJSyrihe*p^- 
proved, dated the 10th of April, 1817, made by David Cole, c!>«»er from 
as attorney of Barclay, authorizing satisfaction of the said mort- uu!Li"io"noiIc« 
gage to be entered of record. This evidence was objected to, to quit, 
unless the power under which D. C. acted, was first proved, men? of*'*tbe 
and, it was, accordingly, rejected. mortgage, b> 

The defendant's counsel then moved for a nonsuit, on the do«"iiof*^'5o 
♦ground, that the defendant was entitled to a previous notice [ * 487 | 
to quit, and a verdict was taken for the plaintiff, subject to the «troytheprivit> 

• • r*u * *u * • 4 of estate, oi 

opmion of the court on that pomt. ' 

The case was submitted to the court without argument. («)vide j«rjfcw». 

ex dem. 7V» 

Spencer, Ch. J., delivered the opinion of the court. The f'Sw.'S^^^ 
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ALBANY, power of attorney from Barclay to Cole, does not come within 
jMuaiy^jwi^. ^,^^ provisions of the statute. (1 N. R. L. 369. 1 Rev. Stai. 

Williams 756.) It is not a deed, conveyance, or writing of, or concera- 
*• ing any lands, tenements, or real estate, and, therefore, was 

not entitled to be read on the acknowledgment of the party ; 
chaagcibacoD- and that was the only proof of its execution. Was the defend- 
inortgag^r's le- ant entitled to notice to quit, prior to the commencement of 
"anj^y- . the suit? We think, that he was entitled to notice. It has 

tbowTiuu the repeatedly been decided in this court, that as between the 
nwtgage had mortgagor and the mortgagee, the former is to be regarded as 
•aibfied* is*oi a tenant at will by implication, and is entitled to notice, by 
a waiver of no- vvhlch is meant SIX months' notice to quit. Where a mortgage is 

ticc to quit, (a) . ^ j l* j ^l / • i /i • ^^ 

given to secure a debt, and the mortgagor is left in possession, 
(»)ja€k»tm,ex wc havc considcrcd that there existed a tacit and implied 
^brtj^^Tcw'. agreement, that the mortgagor should continue to hold pos- 
▼ ^iai^''7*ft3! session. His possession then, being a lawful one, he cannot, 
747. * and ought not to be treated as a trespasser, and subjected, at 

once, to an ejectment. But where the mortgagor sells the 
mortgaged premises absolutely, the purchaser from him is not en- 
titled to this notice, because the sale itself is an act of disloyalty. 
There must, undoubtedly, be a privity of contract or estate, 
between the lessor and the tenant, to require notice to quit, 
and here such privity existed. The mere act of the mortgagee, 
in assigning the mortgage, did not alter the condition of the 
defendant's tenancy. The objection to the want of notice 
was not waived by an attempt to show that the mortgage was 
paid. 

Judgment of nonsuit(a). 

(a) Vide 3 Johns, Rep. 75. 3 Johns, Rep. 417. 4 Johns. Rep. 186. 215. 



[*489] *WiLLiAMS against Baldwin. 

A n«w trial will MOTION, on behalf of the defendant, for a new trial, on 
Sn the^gt^nd the ground of newly discovered evidence. The affidavits on 
of newly dis- b^^jj gj^gg ^g^e submitted to the court without argument. 

covered evi- ° 

dence, if it ap- 

K^d ****^iJhr WooDWORTH, J., delivered the opinion of the court. The 
with^reuoD^ie defendant makes oath, that since the trial, and not before, he 
attention and j^^g discovered that Stephen Tappen was a material witness for 

dihgence, have , . , . i i. i • ^ '■'^ 

been procured him on the trial of this cause. 

triaMAi** ^"^ '^'^® question submitted to the jury was whether a certain 

httenu, that notc of about 200 dollars, in favor of the defendant, against 
Rayner Sf Pinney, and which the defendant had sold to the 

<b, vide rm^. plaintiff, was, or was not, included in the endorsement of 293 

dervooHY, 8mUk, 

fi fW wff'f J2m» 

^55. Palmer V. JlfMUvoM, 3 CniMfV Jtcp. 307. /but, 189. (15 JbJbu. ii«p. SSD. Jodbm V. JMaini.) PtrUr T 

TaUoU, 1 On0. M^Txi, fTkUb^ek v. WkUbeck, Ibid, 476. Oufott v. Buttt, 4 MrMdtWM tUf, 579. 
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dollars and 50 cents, on the note, upon which the present suit ALBANY. 
was commenced. The jury believing it was included, gave a 'J^^^J^il^iJ^.i^, 
verdict for the plaintiff for the whole amount claimed, deduct- Davis 
ing the endorsement on the note only. The affidavit of Stephen ^^^* 
Tappen, the witness, states, that the note of 200 dollars against 
Rayner &f Pinneyy was not the consideration ofy nor was it iji- on a motion for 
eluded in, the endorsement of 293 dollars and 60 cents. The u,c ^'^^Ji' of 
testimony, then, if true, is material ; and the further inquiry is, newiy discow^ 
whether laches is not imputable to the defendant ? If he knew rs*com^teni'uI 
that Tappen was a material witness, and that he could not ihc advene 
procure his attendance in time, he ought to have applied to Cy*^^ affi£vk' 
postpone the trial. (2 Caines, 155. 3 Caines, 182. 186. 307.) i[»at the wiuieM 

It appears, from the affidavit of William JET. Sabin, that the nylTttaJSuo 
endorsement is in the hand-writing of Tappen; that for five or i>e material, and 
six years last past, he has been in the service of the defendant, er^f isv^diy 
and resided near him at the time of trial ; that Harvey Baldwin, unwonhy of 
a son of the defendant, who served the notice of motion for a ^^ "' 
new trial, and who stated, that he was agent for his father, and 
took upon him the defence of the suit, admitted that he had 
seen the note, and knew that the *endorsement was in the [ * 490 ] 
hand-writing of Tappen. These facts seems to establish great 
mattention in not procuring the testimony of the witness, or in 
not putting off the trial of the cause ; they excite strong sus- 
picion, that the defence is colorable only. The plaintiff has 
proved, by a number of witnesses, that Tappen is wholly un- 
worthy of credit under oath. This it was competent for him 
to do. In Pomeroy v. The Columbian Ins. Co. (2 Caines, 
260.) the plaintiff was. permitted to read affidavits to question 
the credibility of the witness newly discovered. 

On the whole, I am of opinion, that there has not been 
proper diligence to obtain the testimony of Tappen^ and there 
are strong grounds to believe his character is infamous. 

The motion for a new trial must, therefore, be denied. 

Motion denied. 



Davis against Tyler. 



THIS was an action of re2)lcvin, originally commenced in ^" ^ . 
the Court of Common Pleas of St. Lawrence county, and re- cannotbTpiM^ 
moved to this court by certiorari. The plahitiff, D., declared, ««* *>y w»y ©^ 
in the usual form, against the defendant, T., for taking the ^'TbTform o( 
plaintiirs cattle, on his farm, at Messina, &c. The defendant pJeadjn? m « 
avowed the taking as a distress for rent due to him from the on^' ^eeti^M 

Elaintiff, as tenant of the premises, under a lease for years, the an<rt<™!/,and 
mdlord being seised in fee, &c. The plaintiff pleaded to Slaf £e ^fSSy 
the avowry, that the place in which, <fec. was not the close ** "i^^'^^jfi ^^ 
and freehold of the defendant, as alleged in the avowry. The deny Uie iacta 
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ALBANY, defendant replied, by way of estoppel, that the plaintiff hao 

i^^^^^[J^ accepted fronri the defendant a written lease for the premises, 

Davis signed by both parties, and that the plaintifl* held and occupied 

V- the premises, under that lease, and prayed judgment whether the 

plaintiflf ought to be allowed to question the title of the defend- 

in the deed; oot ant, &C. 

[ ♦491 ] *To this replication the plaintiff demurred, and the defend- 

lo demand jud|r- ant joined in demurrer. 

meal, si actio. 

No venue is Talcot, in support of tlie demurrer, 1. The replication to 
pfee^nor to a ^^^ P'®^ ^^ ^^^ avowry, is Dot good as an estoppel. The avow- 
demtiie in an ant ought to allege the estate of which he is seised. (iO 
^!Z, &c. in Johns, Rep. 424. 1 Johns. Rep. 80. 2 Saund. 206. a. 

an action of n. 22.) 

'^^''^"* The facts alleged in the replication, are not sufficient to 

estop the plaintiff from traversing the avowant's title. By 
. executing an indenture of lease, a party may be estopped 
from denying, that the lessor could make the demise ; it does 
not acknowledge that the avowant is seised in fee ; and if it 
did, it would not follow that he was so seised in fee, a year 
after, when the disti'css was made. 

Again ; the instrument is not under seal, and, therefore, not 
sufficient, by way of estoppel. 

Though the utmost degree of certainty is not required in all 
cases, so as to preclude all argument, inference, or presump- 
tion against the party pleading, yet, in estoppels, and in pleas 
not favored in law, this degree of certEiinty is required. 
(1 Chitiy's PI. 238. 2 H. Bl. 530. Doug. 159. 8 Term Rep. 
167.) 

Again ; it is not alleged that D. made the indenture, or 
delivered it, which is essential to its perfect execution. An 
averment that he signed it, does not necessarily imply a de- 
livery. (7 Term Rep. 596.) 

2. There is no venue to the demise, either in the avowry, 
or the replication. (1 Chitiy's PL 284, 285.) 

Vining, contra, 1. The objection of the want of a venue is 
a formal one, and should have been taken advantage of on a 
special demurrer. By pleading over, the party waives it, and 
the omission is to be considered as cured. (1 Chitty^s PL 
284.) But, in truth, no venue is necessary in avowry or 
estoppel. (6 Johns. Rep. 26. 2 Caines's Rep. 398, 399.) 

2. The bar to the avowry is not sufficient. The avowant 
alleges a precise estate, a seisin in fee. The defendant should 
have expressly traversed that title. Sergeant Williams (1 
I ^ 492 ] Saund. 347. d. note 6.) says, this is an anomalous *case, and 
contrary to the common rule of pleading to say, '' his soil and 
freehold," generally ; for it applies as well to an entail, or for 
life, as to an estate in fee. The traverse is too broad. (1 
Saund. 268. n. 1.) This is a stronger case than that of an 
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ordinary plea. (2 SaUc. 562. 3 Caines, 160. 5 Johns, Rep. 
112. 10 Johns. i?ep. 369.) 

3. There may be an estoppel in pais. (Ca. Litt. 352. a. 
Comyns's Dig. Estoppel^ A. 1. A. 3.) We do not say, that 
the plaintiff is estopped by deed, but by his acceptance of a M'Crackkh 
lease from the defendant, as a good demise of the premises. 

Per Curiam. No instrument in writing, not under seal, can 
be pleaded as an estoppel. The defendant, therefore, ought 
not to have replied this unsealed lease, by way of estoppel, 
but should have taken issue upon the fact, that the premises 
were his freehold. If one gives an acquittance under his hand 
and seal, for rent, he shall be estopped to demand rent due at 
a day before. But, if the acquittance is not under seal, it is 
not an estoppel, but evidence merely. (5 Bac. Abr. 432. 
Comb. 59.) The form of pleading an estoppel, is to rely on 
the deed as an estoppel, and pray judgment that the party be 
estopped, or not admitted to deny the facts which the deed 
purport*^, without demanding judgment, si actio, &c. (Raw- 
/tV* case, 4 Co. 53.) 

The objection as to a want of venue of the demise, is re- 
pelled by the fact, that the plaintiff answered over to the 
merits, before he demurred ; the want of venue, in the avowry, 
was thereby waived. In Thomas v. Rumsey, (6 Johns. Rep. 
26.) it was held, that a venue was not necessary in a plea. 
The venue laid in the declaration, draws to it the trial of every 
thing that is transitory. Nothing could be ^ore transitory 
than the making of the lease. This ground of demurrer, 
therefore, is not maintainable ; but the first objection is fatal 
to the replication. 

There must be judgment for the plaintiff, on the demurrer, 
with leave to the defendant to amend. 

Judgment for the plaintiff. 



*Bank of Niagara against M'Cracken. 

THIS was an action of assumpsit, on a promissory note 
made by the defendant, dated the 30th of September, 1818, 
for 1,000 dollars, payable to Lyman D. Prindle or order, 
ninety days afler date, at the Bank of Niagara, endorsed by 
Prindle to E. B. Allen, and by him to the plaintiffs. The 
suit was originally commenced in the Court of C. P. of Gewe- 
see county, on the 20th of April, 1819, and being noticed for 
trial at the September term following, in that court, was re- 
moved by the defendant, by habeas corpus, into this court. 

The defendant pleaded non assumpsit, with notice of a 
sct-^ff. 
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[*493] 



Where a cause 
is removed from 
a court of C. 
P., inlo this 
coUTifhy habeas 
corpus, the suit 
here is not con- 
sidered as a 
continuation of 
the suit below, 
unless in certain 
cases, for the 
|>urposes of jus- 
tice. 

The plaintiff; 
may, therefore. 
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ALBANY, The cause was tried at the Genesee circuit, in June last, be 
,^^^i^[^^;J^ fore Mr. Justice Van Ness. At the trial, the plaintiffs admit- 
Banx of Ni- ted payments to the amount of 153 dollars. The defendant 
AGARA proved, that on the 28th of June, 1819, he was the owner 
M'Cra'ckxr. and holder of 4he bills of the plaintiffs, to the amount of 419 
declare for a **^"®^^> ^^^ ^" ^^^^ ^^Y delivered them to C, the witness, to 
new rause of pay to the plaintiffs. That C. who had kept tlie bills in his 
llcfDMi'^ma^ possession, on the 20th of July^ 1819, offered them to the 
set off a de- plaintiffs, in part payment of the note, but the plaintiffs re- 
Se"^ pfSoUff ^^^^^ ^^ receive them. The witness produced the bills in 
arising since the court, which he declared to be the same which he had received 
orC"u!rb2- ^^ ^'^® defendant, and tendered to the plaintiffs, and which 
low, and before werc in the usual form of bank bills, and not payable at any 
here. "'"°''*^ particular place. 

The assignee The plaintiffs proved, that on the 10th of July, 1819, they 
r/suWect t^aii «^signed 630 dollars, part of the money due on the said note, 
the equity ex- to S. Mather, and on the 24th of July, the residue thereof, 
Ikief i\wi^n ^"" '^^^ dollars and 96 cents, to M, Searles, on account of 
the debtor and dcbts duc and owiug by the plaintiffs to them, respectively ; 
theassignor^a) ^^j ^j^^^ notice of the first assignment was given to the dc- 
demaudofpay- feudant, on the 15th of July, 1819. 

STtS! Sot*bViSg The plaintiffs objected to the set-off, 1. On the ground, that 
[ * 494 ] the suit was commenced before the defendant became *the 
payable at owner or holder of the bills of the plaintiffs ; 2. On the ground, 
pJace,^**^"uSi t'**'^ ^h® demand had been assigned before the bills were offer- 
requisite before ed to the plaintiffs in payment ; and, 3. Because payment of 
le'iJi'n*' w"*?o ^e bills had never been demanded at the BanTc of Niagara 
entitle tile bold- The defendant proved, that the plaintiffs, on the 28th of 
againsr' *^ Um J^^^i 1819, and for some time previous, had stopped payment, 
bank. and were reputed to be insolvent. 

A verdict was found for the plaintiffs, for 983 dollars and 
i£im V. Day, 72 ccuts, subjcct to the opinion of the court, as to the right 
«SS^'' ^- of the defendant to have the 419 dollars, or any part thereof, 
«i«-,4Airf '17. allowed, and set off against that amount. 



Gold, for the plaintiffs. 

Cady, contra. He cited Vosbur^h v. Rogers, (8 Johns. 
Rep. 91.) and Piatt v. Plait, {Col. Cases, 36.) decided in 
April term, 1795. 

WooDwoRTH, J., delivered the opinion of the court. One 
question to be decided is, whether the defendant can avail 
himself of matter, by way of set-off, arising after the com- 
mencement of the suit in the court below, and prior to its re- 
moval to this court. The set-off relied on, goes to the merits 
of the plaintiffs' demand. 

When a cause is removed by habeas corpus, the suit in this 
court is not a continuation of the suit below ; and, therefore, 
as a general rule, the plaintiff may recover for a debt due 
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before the commencement of the suit here, and the defendant Albany, 
may rely on new grounds of defence ; but the court will, in ^^^^>J^ 
some cases, notice the suit below so as to protect the plaintiff vi^schkr 
a£:ainst manifest injustice, if the defence does not so to the ^ ^' 
merits. 

As exceptions to the general rule, it is said, " that the pleas 
of the statute of limitation and of coverture are, perhaps, the 
only ones which the plaintiff has been permitted to defeat, by 
replying the suit below." This doctrine is fully settled in 
Vosburgh V. Rogers, (8 Johis. Rep, 91-.) (a) The defence 
then is, that on the 28th of Jane, 1819, the defendant *was [*495] 
the owner and holder of bank bills of the Niagara Bank, to 
the amount of 419 dollars, at which time the plaintiffs were 
the holders of the note in question. The hills have been kept 
by the defendant ever since, and were produced in court at 
the trial. They were not payable at any particular place, and 
would have sustained an action, without a demand at the 
bank. I cannot, therefore, perceive any well founded objec- 
tion to the set-off of these bills against the plaintiffs' demands ; 
they are equally available to the defendant, as if he had been 
sued by an individual, against whom he held promissory notes, 
due at the time the action was commenced. On the 20th of 
Juh/y 1819, the bills were offered at the bank, as part payment, 
and refused; and, although the plaintiffs had, on the 10th of 
July, assigned to Silvester Mather, 630 dollars, part of the 
money due on the note, (of which assignment the defendant 
had notice on the 15th of July,) that will not aid the plain- 
tiffs ; for the rights of these parties cannot be varied, so as to 
deprive the defendant of the defence that existed on the 28th 
of June preceding. If a valid assignment was made, Mather 
must have taken it, subject to all the equity existing at that 
time, between the plaintiffs and the defendant. (Tindal v. 
Brown, 1 Term Rep. 167. Freeman v. Haskin, 2 ^Caines, 
368.) The residue of the note was assigned on the 24th of 
July, after the defendant had offered the bills in payment, and 
that rests on the same ground as the assignment to Mather. 

We are of opinion, that the sum of 419 dollars, with interest, 
from the 20th of July, 1819, be deducted from the verdict. 

Judgment for the plaintiff, accordingly. 

(a) Vide 1 Dunl. Br. 227, 223; Bennet v. RaUtburn, 17 Johns. Rep. 37. 



*VisscHER against Gansevoort, Sheriflf. [*496] 

/■ 
THIS was an action aga'nst the defendant, as sheriff of A" ^***hJ^ 
the county of Albany, for the escape of Thomas Mounsey, a ^/jbrtheeMOM 
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ALRANV, prisoner, in execution, from the liberties of the gaol, tried at 
',^^;;^^!!;^;J^ the Albany circuit, in April, 1820, before Mr. Justice fVood- 

VisscHJiii worth. It was proved, that on the 26th of Jutie, 1819, the 
GANstvooRT ^t^^^'^^y ^f ^^^ plaintiff, hearing that M, was off the limits of 
the gaol, delivered a writ against the defendant, to the witness, 
of B prisoner in Ackermotij with instructions " to go and see M. off the gaol 
ihe*i^b°riics™o7 liberties, so that he could swear to the fact, and then deliver 
the gaol, is noi the Writ to the coroner." The evidence given as to the fact 
^ b>'Tand?ng of M,^8 being off the limits, at the time the writ was delivered 
* ^'* ^Ij? pJ-' ^^ the coroner, was ilot perfectly clear. 

risonerifflE ^' ^' ^*'«j ^^^ ^^ plcuntiff. Hc citcd 1 Caines's Rep, 70. 
fai^tsTand ihcn 2 Johns, Rev. 342. 3 Johns, Rep, 43. 15 Johns, Rep, 326. 
l^i*^to Jhc cor! ^^ •^^**"- ^^P' ^' BurdicJc v. Green, {ante, 14.) 

ooer. 

The writ p^gf contra. 

must be either • » v^vrnwo. 

actually deliv- 
ered to the cor- p^j. Curiam. The only question in this case is, whethe 

anerf or Jell at , . t'^t ■■«■ ^ • ■ 

his office, or be the suit was Commenced when mounsey, for whose escape the 
to him wilh'fbe defendant is sued, was off the gaol limits, 
absolute, posi- It was decided, in Burdick v. Green, that if a writ was 
eqmvoM? "in- ^^^"^"y made out, and sent to the sheriff, or his deputy, by 
tentioB to com- mail or Otherwise, with a bona Jide and absolute intention of 
while* the pris- ^^^^ing it served, it would be a good commencement of the 
oner is uH the suit ; but, We held, that such intention must be positive and 
^*°i'o' support unequivocal. Here the writ was made out, and delivered to a 
the action for mcsscnger, as we construe the facts, conditionally ; that is, he 
fact o*f S^Drii- ^^^ directed to go and see Mounscy off the limits, and then 
oner being off deliver the writ to the coroner; but, if he went, and did not 
liI»eSVf Ihe ?^^ ^^^ off ^^^ YiiaM^, or if he saw him on the limits, then, it 
^oi,musti>eaf- is implied, that he was not to deliver the writ to the coroner. 
SiicToni^"* When, therefore, the attorney issued the writ, the intention 

L* 497 J to commence the suit was not absolute, positive, *and une- 
own, by di- quivocal ; and we cannot admit; that the messenger or bearer 
tfve ^"'^p?©©!-" of ^^^ ^v"t shall have it in his power to decide whether the 
Nothing will be suit shall be commenced, by any event subsequent to the de- 
^I^.*'** °' '"" "very of the writ to him, short of its being actually put into 
the hands or lefl at the office of the coroner. 

The evidence is not very satisfactory whether Mounscy was 
on the limits, or not, when the writ was, in point of fact, re- 
ceived by the coroner. We rather infer, that he was then oa 
the limits ; but the plaintiff should have shown, affirmativel} , 
that he was then off the limits. For, in such an action, we 
cannot intend, or infer any thing, unless it be plain and irre- 
sistible, to charge the sheriff, (a) 

Judgment for the defendant. 

(a) RoMS T. Luther, 4 Cowen^s Rep. 161. Ante, pa^ 20. 
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I 

ALBANY, 
January, 182] 

WiLLARD against Fox, wileabd 

V. 

Fox. 

IN ERROR, on certiorariy to a justice's court. in an action 

Fox declared against Willard, before the justice, on an ac- before a justice 
count. The defendant pleaded the general issue, and stated, |be defendant 
that he should, on the trial, set off an account and judgment, cannot set off 
At the trial, the defendant admitted, that there was due to the covcrld"by^^ 
plaintiff, five dollars and ninety cents, on the balance of their *f^'°?i. ,}^^ 
accounts ; and then offered, as a set-off, a judgment in his Lotbe/justic^ 
favor against the plaintiff, for 16 dollars and 54 cents. The ^"^ **'ch had 
plaintin objected to the set-off, on the ground, that the judg- it^" thuToun 
ment had been removed into the Supreme Court by certiorari, ^y certiorari. 
The defendant proved the judgment, by the justice before 
whom it was obtained, who, also, testified, that he had been 
served with a writ of certiorari, to which he had made a Re- 
turn. The justice determined, that the judgment was not a 
legal set-off, and gave judgment for the plaintiff. 

C. M. Lee, for the plaintiff in error. 

F. C. White, for the defendant in error. 

♦WooDwoRTH, J., delivered the opinion of the court. The [ *498 ] 
defendant in error was not entitled to execution on the judg- 
ment, without giving satis&ctory security to restore the debt or 
damages, in case the judgment should be reversed. (I N. R. 
L. 396.) If the defendant in error can obtain the benefit of 
his judgment by set-off, it is equivalent to payment ; and it 
would be an evasion of the spirit of this section of the statute ; 
for it would be permitting him to do that indirectly, which he 
cannot do directly. It is true, that a new action may be brought 
on a judgment, notwithstanding a writ of error ; for, although 
the writ of error be a supersedeas, yet it is said, the duty remains 
of record, and it is but reasonable the party should have this 
remedy. (2 Bac. Abr. tit. Error.) But, although such action 
may be brought, execution cannot be sued out upon the second 
judgment, until the writ of error be determined. (3 Term Rep. 
642. Bennet v. Black, 2 Bac. Abr. 279.) It is contended, 
that if an action will lie on the judgment, it follows, that it 
must be the subject of set-off. But I cannot discover the 
analogy between the two cases. Where a second action is 
brought pending error, the court will protect the party bringing 
error, until it is determined. By allowing a set-off, the party 
is permitted to reap the fruit of his judgment as effectually as 
if he had collected the money on execution. It extinguishes 
so much of the plaintiffs demand ; and to him, it is the same, 
whether he is compelled to pay the judgment on which crroi 
is brought, or bound to receive it in payment by way of set-off 
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I have not met with any adjudged case, in opposition to these 
principles, except that of Reynolds v. Beerling, in 3 Term Rep. 
188. in a note. In that case, the defendant pleaded a judg* 
ment recovered against the plaintiff, after action brought, and 
before plea pleaded ; replication — error pending on the judg- 
ment, to which there was a general demurrer. In support of 
the plea, Sullivan v. Montagu, (Doug, 108.) was relied on. 
The court said, on the authority of Sullitan v. Montagu j the 
plea was good, and that the replication was no answer to it. 
This case is opposed to the principle of former decisions ; the 
case cited from Doug. Rep. does not support the proposition, 
that a judgment on *^which a writ of error is brought, can be 
set off, nor, indeed, does it decide any thing on that subject. 

The principal case of Evans v. Prosser, (3 Term Rep. 187.) 
overrules Reynolds v. Beerling^ as to every thing but the point 
in question ; and though Judge BuUer intimates, that, as to 
that point, it may be correct, a decision on that question was 
not called for by the case before the court, and, therefore, can- 
not be regarded as authority. 

We are, therefore, of opinion, that the set-off cannot be 
supported ; and that the judgment of the justice roust be 
affirmed. 

Judgment affirmed. 



Thoufrh a sub- 
scribinrwituess 
lo a deed, or 
sealed instru- 
ment, if w-ithiu 
the jurisdiction 
of the court, 
must be called 
to prove its ex- 
ecution and de- 
livery ; yet the 
fact or a rasure 
of a deed, may 
be proved by 
any other per- 
son : and though 
made afler the 
execution of the 
deed, if it was 
done with the 
consent of the 
parties, it does 
not invalidate 
Iho instrument. 



[•500] 



Penny, ex dem. Penny, against Corvv^ithl. 

EJECTMENT, tried at the Suffolk circuit, in May last, 
before Mr. Justice Yates. 

The only question, at the trial, was respecting a boundary 
line. For the purpose of introducing an award of arbitrators, 
on the subject in controversy, the plaintiff offered an agreement 
of submission to two arbitrators, under the hands and seals of 
the parties, dated the 9th of April, 1817, to which there were 
two subscribing witnesses. This instrument was executed by 
ThcophiJus Smith ; but it appeared, that his name had been 
struck out, by drawing a black line through it. On the back 
of this agreement, was endorsed an instrument or bond, dated 
the 16th of April, 1817, under the hands and seals of all the 
parties except Theophilus Smith, executed, also, in the presence 
of two witnesses, whose names were subscribed, by which the 
parties bound themselves, under a penalty, to perform the said 
agreement of submission. 

John Ijeake, who was a subscribing witness to both instru 
ments, testified, that when he signed his name as a witness to 
the agreement, the name of Theophilus Smith had not been 
struck out; and the judge refused to permit the paper •to be 
read in evidence, unless the plaintiff showed, that the rasure 
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had been made by consent of the parties to the submission. ALBANY. 
The counsel for the plaintiff insisted, that the feet that the ^^^^^^^[yfj^ 
bond endorsed on the agreement was executed by all the par- pxnut 
ties, except Smith, was sufficient ground tp infer, that his name ^' 

had been struck out by consent ; but the judge decided against 
such an inference, and the plaintiff excepted to his opinion. 
The subscribing witness was then asked as to the fact of the 
erasure of the name of Smith, and he answered, that he had 
no recollection whatever of the circumstance, or why, or where, 
or by whom it was done. And the subscribing witness to the 
bond, also, on being examined, gave the same answer. The 
plaintiff then called one of the arbitrators, but he was objected 
to, and his testimony overruled by the judge, on the ground, 
that he was not a subscribing witness to either of the instru- 
ments. T. Smith, who, on being examined on his voir dire, 
said, that he had no interest whatever in the suit, was asked 
by the plaintifTs counsel whether his name was struck out of 
the agreement of submission by the consent of parties ; but 
the question was objected to, and the judge allowed the ob- 
jection, and his opinion was excepted to. 

A great number of witnesses were examined as to the true 
head of the creek. N. Floyd, a witness for the defendant, 
testified, that some years ago, James Post was the owner of the 
premises, now owned by the lessor, and David Hallock, owner 
of the premises, now owned by the defendant ; that they, Post 
and Hallock, agreed to submit it to the witness, and William 
Hawkins, as arbitrators, to determine the true position of the 
head of the creek, a point in controversy between the parties ; 
and the arbitrators, after examining the premises, fixed a stake 
at a point which they considered the head of the creek, in 
which the parties acquiesced. It appeared, that if this should 
be taken as the true location of the premises in dispute, the 
lessor of the plaintiff had no title thereto. The judge being 
of opinion, that the award of the last mentioned arbitrators 
was conclusive, the counsel for the plaintiff contended, that the 
second submission, whether valid or not, was a waiver of the 
first, and that the cause ought to go to the jury, on the testi- 
mony as *to the true head of the creek. But the judge over- [ * 501 ] 
ruled this objection, on the ground, that the second submis- ' 
sion was ineffectual and void; and, thereupon, the plaintiff 
submitted to a nonsuit, subject to the opinion of the court, on 
the question, whether the nonsuit ought not to be set aside, 
and a new trial granted, on the several grounds stated in the 
case. 

D. Robert, for the plaintiff. 

S. B. Strong, for the defendant. 

Per Curiam. To prove the execution of a scaled instm- 
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V. 

Lajtbiito. 



[♦502] 



ment, the subscribing witness, if within the jurisdiction of the 
court, must be called. It is the peculiar office of such a witness 
to speak to the acts of signing, sealing, and delivery. But the 
question of rasure stands on a different footing. It is a fact, as to 
which the subscribing witnesses are not, particularly and exclu- 
sively, called upon to attend. In the present case, it appeared, 
from the evidence of the subscribing witness, that Smithes name 
must have been struck out after the execution of the instrument, 
and after the attestation of the witness. This fact was offered to 
be proved, and, also, that it was done with the consent, and in the 
presence of all the parties. This distinguishes this case from one 
where an erasure exists in a deed, and it is uncertain whether it 
was made before, or afler the execution of the instrument. In 
such case, the rule is laid down by Phillips (p. 351 .) to be, that it 
may be proved either by the subscribing witness, or by any 
other person who saw the rasure made; and, on the same 
principle, by any other person who can testify that he saw the 
rasure before the deed was executed. The evidence ought to 
have been admitted to show, that although Smithes name was 
struck out after the execution of the deed, it was done by the 
consent of all parties ; for it is competent to the parties inter- 
ested, to consent to an alteration in a deed, after it is executed, 
and then the deed takes effect, as a new execution of it. 

The instrument of the 16th of April, executed by the par- 
ties, and to which Smith was not a party, is a solemn *recog- 
nition, that the agreement to submit was between those four, 
to the exclusion of Smith ; and we cannot perceive why that 
instrument, in itself, is not binding on the parties ; but, most 
certainly, the evidence that Smithes name was struck out, with 
the consent of all the parties, ought to have been admitted. 
Had the second submission been ineffectual, as the judge con- 
sidered it on the trial, his conclusion would have been right, 
that the former submission had settled the disputed line. If, 
however, it was effectual, it was a solemn waiver of the first 
submission, and the parties would be concluded by the line 
established by the last arbitrators. There must be a new trial ; 
the cost? to abide the event of the suit. 



New trial granted. 



Lansing against The Executrix of Lansing. 

Where an ex- THIS was an actiou of assumpsit. The defendant pleaded 
minlsTraror ^^ ^^ uuques extciitrix, &c. on which a verdict w^s found against 
iJeads a false her, and a judgment was entered thereon for the plaintiff, for 
mentil*'rfctt ^60 dollars and 45 cents, to be levied of the goods and chattels 
ugtatori»Mn4m of the tcstator, if so much remained in the hands of the de- 
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fi:ndant, to be adminstered ; if not sufficient, &c. then to be Albany, 
levied of the proper goods and chattels of the defendant. A ^a»»^j^|;jyj^^ 
fi, fa. was issued according to the terms of the judgment, on Vak Bkrokx 
which the sheriff returned in May last, that he had made 50 
dollars and 69 cents, and nulla bona as to the residue. 

Chever, for the plaintiff, moved for leave to amend the record under ibe fui- 
and execution, by adding, in the judgment, the words " lands ute, ifsuffi:icm 
and tenements." He said, that the omission in the record was fju caniio'i*bc 
considered a clerical mistake, and amendable. (1 Saund. 336. *^"»**/ **l<^° o^. 
note 10. 5 Burr. 2730.) ^.J:^, ^. 

And where the 

J. Van Rensselaer, contra, said, that the judgment in this sucS^^r'casL" 
*case being de bonis testaioris, si non, fyc, de bonis propriis, [ * 503 ] 
it did not bind the lands and tenements of the executrix. If J^ . entered, 
the defendant plead ne unqucs executor, &c. and it is found uVaTafiowe^' 
against him, the judgment is, as in this case, de bonis testaioris, after return of 
et SI non, de boms prop nis, {1 oilers Law of Etccutors, 463, be amended, so 
564. 1 Saund, 336. a. 336, b. note.) But this is a motion to Sf^lJ'^j ^^^ 
make it a judgment of the proper lands and tenements, as well offahwt""*^ tb« 
as of the proper goods and chattels of the executrix. !uenui*Tiso^M 

Per Curiam, It is settled, that where an executor or ad- (o) vid« m*. 
ministrator pleads a false plea, the judgment is de bonis testaioris, 'jt^^rl^'*'^ {» 
si non, de bonis projiriis, &c. The sheriff has returned, that M^'^ictSn' **J 
he has made of the goods, <fcc. fifty dollars, and nulla bona as A-»iw», 7 Co» 
to the residue. This is, undoubtedly, according to the ^'^^^' 
English practice. But our statute (sess. 36. ch. 50. s. 7. 1 
N, R, L. 500. 2 Rev. Stat. 363. 'J^ 2.) subjects the lands 
and tenements, as well as the goods and chattels of the debtor, 
to execution. We, therefore, grant the motion to amend, on 
payment of costs, so as to command the sheriff to make the 
debt of the goods and chattels of the executrix, si non, &c. 
de bonis proprtis, &c. and if sufficient goods and chattels of 
the executrix cannot be found, (fee. that, then, he cause the 
debt to be made of the lands and tenements of the executrix ; 
saving, however, the rights of any subsequent incumbrancer. 

Motion granted. 



*Van Bergen against Palmer. [ * 504 ] 

DOWER : On the first day of the last term, the demandant A demandant 
was called ; and again, on the quarto die post, and a day was bJ. r^r^'^onihr 
given for her to appear and prosecute her claim on the last/"^ *^**^*^flk! 
day of the term; and the demandant not appearing on that doira'^iioi' ap- 
day, her default was entered, and a judgment of nonsuit entered pca*-, bcr <te 

thereon. euiQrJd^iad'u 
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ALBANY, E, WilKams, for the demandant, now moved to set aside the 
•J^^IJ^I^^V^Jf^" default, and subsequent proceedings, and read affidavits. 

Bakk uf Au- 

bi;r» J y J) Scott, contra, contended, that the demandant was 

Tkkoop. regularly out of court, and that the motion could not now be 
heard. 

me docs not 
appear on the 

/wrt/i dmj of Per Curiam, Unless the default of the demandant, on the 
cxcus^TcV d" . last day of the term, had been excused, the judgment of non- 
fauii, a jiiHg- guit ought uot to be disturbed. It appears, that the demand- 
mnybceiai'rcd. ant's attorney had died ; and, without adhering to the strictness 
of the ancient practice, we think the facts stated in the affida- 
vits sufficient to excuse the default. 

Motion granted, (a) 

(a) Vide Socket v. Lothrop^ I Johns. Cases, 249. Booth's Real .Actions, 93. 
Sicifl V. Livingston, 1 Johns. Cases, 173. The tenant, in a writ of rights cannot 
be called before iiie quarto die post ; but the demandant may be ca-lled on the 
first day of the term, and if he does not appear, his default may be entered ; 
and if he does not appear on the miarto ate post, and excuse his default, a 
jud|rment of nonsuit may be entered. (Clobery y. Bishop of Exon, Cartk, 173. 
Co. Utt. 139. b.) 



[ * 505 ] *Bank of Auburn against Throop. 

Weed and Atkin against the Same. 

Where the THE defendant, 7'., was the maker of a promissory note en- 
roissory "iSie, dorscd by fV, fy A., plaintiffs in the second suit, which was 
ES*.*'''*vment^°'^ discounted at the Bank of Auburn, (or the benefit of T. The 
ewifSd*^"'a note being protested for non-payment, the Bank of Auburn 
voJ^Mhi" ^* commenced a suit against T., and recovered a judgment against 
dorser, for his him on the 27th of October, and a Ji. fa. was issued on the 
•ecuritv, and same day. T., for the security and indemnity of the endorsers, 

the holders wlio . i ' , •.''^.^i./.'' i. i_ 

had previously prcviously confcssed a judgment m their favor, which was en- 

suedihe maker, ^^rcd up on the 14th of Au^ist, and VLfi.fa. issued thereon, 

covered }tti\g- on the 10th of Uctooer ; both executions were delivered to the 

Sm- anTeie-* sheriff of Cayvga. The Bank of Auburn, plaintiffs in the first 

cutions on both suit, haviug, as was stated in the affidavits, reason to apprehend, 

judRinontsworc i^^t the moucy raised on the execution in favor of tV, &• A., 

Ill ilio liaiuls ol . 1^ 1 1 1-11 /• 1 • 1 

the sheriff, was uot mtcudcd to be applied to the payment of the judgment 
l^.r"^I* «» *^fkl in favor of the bank, now applied to the court for a rule direct- 
judgiiuMii ill fii- mg the sherift of C, out of the proceeds of the sale of the real 
dorse^rw'w firai ^^^ personal property of the defendant, on the executions in 
dttiivcnd ; ihe his hauds, first to pay and satisfy the execution in favor of the 

court, oil mo- Knnlr 
4ionofthehoM. "**"*^- 
ers, plaii)lifn» 

«ii!or^ioredlh2 ^^^^ ^"^ ^^^3^' "" suppo^ of the motiou. They cited Smith 
•hcrifi; out ol v. Poge^ 15 Johns. Rep. 395. Lansing v. Orcuity 16 Johns. 
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Rep. 4. Lambert v. Paulding, dntdy 371. WiUiams v. Rogers, ALBANY, 
5 Johns. Rep. 163. 'J!^;-lf^' 

Thk Cohpo- 

Bailer, contra. J?'''*^*"'' ***" 

V. 

Per Curiam. We have no doubt of our power to control Dover St. 
the process of the court, in such a case as this, for the pur- ^^ money* 
poses of justice and equity, and to prevent the necessity of arising from the 
resorting to a court of chancery. This court will take *notice [ * 506 ] 
of the equitable rights of parties where they are clearly ascer- fei^am's''^ro^ 
tained ; and this is a clear case, in which as full and complete ertVr" firsi^"*»o 
justice may be done to all parties, as in a court of equity. We {jfe^'gecond^e? 
shall, therefore, grant the motion. ecuiiou in favor 

Rule granted. l^^^^^;'^" 



Jackson, ex dem. Dackstader, again'st King and 
Neilson. 

CADY, for the defendants, moved tor an attachment against The court re- 
the lessor of the plaintiff, an Oneida Indian, for costs on a an**ait8chSi 
judfi^ment of nonsuit. for cosu on a 

■' ° ^ judgmcot of 

nonsuit against 
Sill, contra. a? Oneida in- 

dtarif who was 
the lessor of the 

The Court said, that they could not grant an attachment p»a»niiff in an 
against the Indian ; but as the suit had been brought by an at- meoi" ?>ut^'ibey 
torney, who was not an as:ent or attorney appointed by the g^ntcd a rule 

.rm/m ^^ -^ w m k m t^ show psimi* 

state to manage the affairs of the Indians, they granted a rule on the aiiomey 
on the attorney of the plaintiff, to show cause why an attach- whobrougjmhe 
ment should not issue against him. the agent or 

attorney ap- 

poinlcd by tiio 

slxite to manage the affairs of the IndioM why an attachment should not ilsue aga'mst him 



The Corporation of the Citv of New-York, in the 
matter of enlarging and improving Dover street^ &c. 

EDWARDS, in behalf of the corporation, presented a pe- Before the ap- 
tition, praying leave to discontinue all further proceedings in eomSiincra'^ 

this matter. of estimate ajid 

It appeared, that in May term, 1818, the corporation, pur- o^^^g)""'' /;;' 
.suant to the act, sess. 36. ch. 86, presented their petition *for [ * 507 ] 
the appointment of commissioners of estimate and assessment, Jarging,,v<: of 
relative to the enlarging, straitening, and improving of Dover JS^^^f *%>Ii! 
street, and for closing a part of the said street. Three com- For*, under Uie 
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ALBANY, missioners were accordingly appointed, who, in March, 1819, 
^^^D^J^^^J^* made a representation to the corporation, that they were una- 
ble to make the necessary report, for the reasons therein stated, 
and tendering their resignation. In May term, 1819, new com- 
missioners were appointed, by an order of the court, who pro- 
ceeded and made a report of estimate and assessment, and a 
Bci, »css. 36. supplemental report, as to various objections by persons interest 
*7a'^* 'ia'^' ®^ subsequently submitted to them. This report, with the 
R.'L.3i!i,4oa. supplemental report, objections, &c. was presented at January 
4i3.uhe court, tenn, 1820; and the court, afler hearing the parties, refused 
of ihc cS^ra" to confirm the report, and appointed three other commissioners 
lionof tbeciiy, to make the estimate and assessment; but the commissioners, 
^M, will order SO appointed, refused to act. On the second day of October 
all further pro- ijjgt^ \\^q mayor, aldermen, and commonalty, in common council 
dfsTOuSued. convened, passed a resolution, instructing their counsel to 
apply to the court for leave to discontinue all further procced- 
mg in the matter of Dover street ; which resolution was, by 
their order, published in the city newspapers. 

A motion was now made, accordingly, for leave to discon- 
tinue the proceedings. 

Bogardusy in behalf of several proprietors of adjoining lots, 
opposed the motion. He contended, that the owners of the 
lots, which were to be taken for this public improvement, had, 
in consequence of the proceedings which had taken place, ac- 
quired a vested right to compensation, so that the corporation, 
after having instituted proceedings under the act, and gone on 
to make the estimate and assessments, had not now power to 
discontinue. That the corporation, under the act, (sess. 36. 
ch. 86. s. 177, 178, 179. 2 N. K L. 342. 408. 413.) had onJy 
a delegated power ; and having once passed an ordinance for 
enlarging and improving the street, they were bound to carry 
it into effect. After the ordinance had passed, and the propj 
erty of individuals had been ordered to be taken for the purpose 
[ * 508 ] of making *the proposed alterations, the owners could no longer 
improve or dispose of their lots ; and it would be an act of in- 
justice to them, now, after more than five years have elapsed, 
to discontinue the proceedings, and deny them all compensati(m. 
The proceedings under the act, after being approved by the 
court, are to be final and conclusive, and the corporation have 
no right to interfere and stop them. (6 Johns. Rep. 1.) 

Per Curiam. As the report of one set of commissioners has 
been set aside, and the others have refused to act, we consider 
the application as if made before the appointment of any com- 
missioners : And before commissioners, &c. are appointed, or 
report made, we do not perceive how any rights can be so 
vested as to deprive the corporation of the power of refusing to 
go on, or that can require this court to deny their application 
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for leave to discontinue all further proceedings. We, therefore, Albany, 
Xrant the motion to discontinue. Jainiary,^8«i. 

Motion granted. 




Burr against Waterman and Wells. 

IN ERROR, to the Court of Common Pleas, or Mayor's ^^^^^"^^ 
Court, of the city of New -York. The writ of error had been uii^'iii this 
returned with the record, certified by the clerk of the court «o"J*» V»®^ «*•" 
below, without any rule or notice for that purpose. On filing instead *"oMs- 
the writ and record, a rule was entered in the book of rules, »?*"& * '^»''« 
kept by the clerk of this court, that the plaintiff in error assign ^^^ZH^Mn, 
errors in twenty days, or that his default be entered. Notice ^^^ * ^™'* 
of this rule was duly served on *the attorney for the plaintiff r #^509"] 
in error, on the 27th of October, and no assignment of errors tiff \u error as- 
having been made and served, a default was entered on the jj^nj^jj" '" 
17th of November. ihai^^s default 

be entered ; and 

Burr now moved to set aside the default, for irregularity, on the plaintiff 
He contended, that as the rules of this court were silent as to '^„*™' ^^^^^ 
the mode of proceeding in such cases, the practice of the Court ihe^^t'^of error 
of if. B, in England, was to govern. After bail has been put f^J^Jgi^ 
in, the defendant in error enters a rule that the plaintiff in error and a rale has 
certify or transcribe the record, in eight days. (2 Sellon^s Pr. J^JJ^^S^^" 
374. Richardson^ s K. B. Pr. 328.) A rule for the plaintiff plaintiff assien 
to transcribe the record is necessary, as the defendant can- ®^"' ^^' ^^ 
not do it. (1 Wils, 35.) After the record is transcribed and /„) vide o^« 
returned, in order to compel an assignment of errors, the de- v. Cfl/^rw«, lo 
fendant m error must take out a writ of scire facias quare exe- skddenv.M'Fv 
cuiionem non, and cause it to be returned scire fed, or nihil to afiaLi/tJfoiSl 
an alias scire facias; and on this return, the defendant may ^J;® ^^ 
enter a rule that the plaintiff appear and assign errors in four 1 /wrf. soi. 
days, or be non-prossed. (Richardson's K, B. Pr. 329. 2 
Sellon^s Pr. 376.) This rule is to bring the plaintiff into court, 
as he has no day given by the writ of error. It is irregular to 
rule the plaintiff in error to assign errors, before the expiration 
of the rule to appear to the scire facias. (6 Term. Rep. 367.) 
The only way of proceeding, in order to non-pross the writ, is 
by serving a rule on the scire facias, and then a rule to assign 
errors. (Burr. Rep. 1772.) 



contra. 



Per Curiam. It has been the uniform practice in this cuort, 
for a great many years, instead of issuing a scire facias quart 
cxeruUonem non, according to the English practice, to enter a 
rule, on the return of the writ of error, that the plaintiff in error 
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ALBANY, assign errors in twenty days, or that his default be entered. The 
i^^^^!^^\.}^ defendant in error gives notice to the plaintiff in error, that the 
Lion writ has been returned and filed, and that thereupon a rule has 
_ ^- been entered, that the plaintiff in error assign errors, &c. This 

notice must be served on the plaintiff in error, or his attorney. 
[ * 510 ] This we *consider to be the settled and established practice of this 
court ; and there has, therefore, been no irregularity on the part 
of the defendant in error. But as there appears to have been 
a misunderstanding as to the practice, we shall grant the mo- 
tion to set aside the default, without costs. 

Motion granted accordingly. 



Lion, ex dem. Eden & Wood, against Burtis and 
the Bank of New-York. 

In ejectment, IN the above cause, and nine other suits on the same de« 
d^cla^Uon ^ "lises, Burr, for the plaintiff, moved for leave to amend the first 
ma V i>c amend- count of the declaration, by inserting the sixth day of 3fay, in- 
u?e tcmj^^o? Stead of the '; first day of May," 1819. And for leave to 
adding a 'new amend the demise in the third count, in each of the declarations, 
mcm'^oroo^t; *>v striking out the words, " John /roarf, otherwise called John 
But where there Wood, Junr, assignee of Med cef Eden ;" and, also, by striking 
emrywdSoiua! ®"t ^^^ words, " in the year aforesaid," and inserting in their 
lease, for the placc, the words, "in the year of our Lord, 1813." And for 
CoiS!!)^ a**finc' leave to entitle the declarations, specially, as "^^ oi Saturday , the 
and the demiite eighth day of May, 1819." 

t?oM**^w^fl^'"'by The above entitled cause was tried at the last sittings in the 
misiake.iaidon city o( New-Yorlc. It appeared that the President, Directors. 
of'^'^t'he '"IISa ^"^ Company of the Bank of New -York, had caused a fine to 
<Jay of May; be levied on the premises, in January, 1817 ; and C. B, GotJet 
aiiowin^"^' the became seised of the premises in fee simple, by virtue of a deed 
[ * 51 1 ] from them, dated Apnl 16, *1816, for the purpose of making 
amendment, him a tenant to the precipe. Actual entries were, therefore, 
femfan/ ^icave "ladc ou the prcmiscs, and actual leases executed and delivered 
to elect, in 20 to Edward A. Lion, one of the lessors of the plaintiff, dated 
to^defond*^\he ^hc sixih day of May, 1819. The plaintiff gave no evidence 
T'h***^T' *"** of any title or entry before the sixth day of iV/ay, 1819, nor of 
defend! ufcn to ^i^y title in John Wood, nor of any joint title in Medcef Eden 
have ihe costs and John Wood. At the trial, the defendant's counsel moved 
meni oiiiy"r!>ut ^^^ ^ nonsuit ; but the judge overruled the motion, and per- 
if he abandoned mitted the trial to procced. A verdict was found for the plain- 
then he*shouid ^iff» Subject to the opinion of the court on a case to be made, 
be entitled lo with liberty to either party to turn the same into a special verdict. 

costs to the time j r j r 

of his election. 

Whciher. in Surr, in support of the motion cited, 2 Burr. 669. 1159. 
Hge^T'IK 2447. Cowper, 841. 3 Taunt. 81. 2 Bos. fy PuU. 243 
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7 Term. Rep. 474. I Washington's Rep. 313. 4 Yates's Rep. ALBANY. 
483. 7 Crunch, 471. 2 Sergt. fy Ratoles's Rep. 291. 's!!;^^!^!^!. 

Lioir 

Johnson, contra. „ ^'• 

Per Curiam. With respefit to the causes which have not trial, can allow 
been tried, there can be no objection to granting the amendment io*b^madeT" 
asked for. The court have permitted a new demise to be add- . '^ *•'« ®*y^ 
ed six years after service of the declaration. ^1 Caines,^25\,) ^undlf va- 
The application here is to amend the day oi the demise, to "^i^^f •? ™*^ 
make it conformable to an actual lease, made after entry to uic plaintiff is 
avoid a fine. This amendment may be important, and deprive »«>"s"iied, u 
the defendants of the only defence they had to make. They court' will set 
must, therefore, have twenty days to elect, whether they will ^^jjf^^jj*^ °?J*' 
continue to defend ; and in such case, the defendants will be leave to amend 
entitled to costs of the amendment only ; but if they elect to °JJjj|^*^"'®"' ^ 
abandon the defence, then they must be paid their costs up Where tbe 
to the time of making their election. S^'refuled to 

In the cause already tried, in which, also, the plaintiff asks uoDsuit, but re- 
to amend the demise, and make it conformable to the day when J^"*^a^®^"JiJ^ 
the entry was actually made and the lease was executed, to variance, and 
wit: the 6th of May, instead of the 1st of May, there is more Jj'^^j '^•J^o'^hb 
doubt. It appears by affidavit, that the mistake *was a cleri- [ '*<' 512 ] 
cal one. «The objection was taken at the trial, and a motion defence luiiy at 
was made that the plaintiff be nonsuited, on the ground that IJlainiiff **' ^ 
the demise wajs laid on a day anterior to the sealing of the allowed, aAei 
lease ; and that the entry being made to avoid the fine, it was me"d^*his**dee^ 
a demise before the lessor's title accrued. In deciding on this laratiou, oo 
motion, we purposely avoid giving any opinion on the validity under"the"cS 
of the objection. It is not pretended by the defendants, that cumsiajiccs of 
they did not bring forward their whole defence, or that any al*ero''ci^L'5 
injury will be done them by the amendment, farther than to nmiake. (a) 
remove a mere technical objection. The question, then, arises, 
how far we ought to allow amendments in furtherance of ^ex^e^a/^m, 
justice, as to mere formal mistakes, arising from clerical errors, coiom'""*''ji«j?. 
when the substantial ris^hts of one party will be promoted by l"^'*'- ^?<*««»»«* 
the amendment, and the other party is no otherwise preju- Baa«y, s /hid. 
diced, than by depriving him of a formal objection. As yet, we dim. "^^kT*'** 
have not gone the length, of making such amendments after a JjjJ'/'*' ^ '^ 
trial ; but, upon full consideration, we perceive no objection to 
j^oing that length. We have all seen, with regret, objections 
taken at trials, on the score of variance, which have defeated 
and turned round the plaintiff to another action, contrary to 
the justice of the case ; by which means the plaintiff has been 
subjected to delay, and mulcted in costs. In Holland v. J/op- 
kins, (2 Bos. fy Pull. 244.) the plaintiff had been nonsuited at 
the trial, on the ground that the evidence offered did not con- 
form to the bill of particulars delivered ; and although the 
court concurred in the opinion of the judge who nonsuited the 
plaintiff, they set aside the nonsuit, and gave the plaintiff leave 
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ALBANY, to amend his bill of particulars, on payment of costs. In 
l^;;;;!^;^!^ Grundy v. Mell, (4 Bos. fy FulL 28.) the court, after trial, 
Lio5 amended the informality in the issue, which was, by mistake, 
Bo^Tis ^^ ^^^ court, instead of the country ; and in Holland v. Abra- 
hams, (3 Taunt. 81.) the action was on a replevin bond, and 
there was a fatal variance in setting out the goods replevied, 
upon which the plaintiff was nonsuited. Bay ley. Justice, be- 
fore whom the cause was tried, said, if he had been a judge oi 
the court where the action was brought, he would have amend 
[ • 513 ] ed the declaration pro *tanto, at the time of the trial. After 
wards, on motion, the nonsuit was set aside on payment of the 
costs. 

These cases are cited as by no means authoritative, but to 
show the increasing liberality of courts at law in allowing 
amendments, to obviate objections arising from mistakes from 
which the most acute and eagle-eyed practitioner is not al- 
ways free. We do not intend to carry the practice so far as 
to amend at the trial : but we mean to say, that when a plain- 
tiff has been nonsuited for a variance in the date of the instru- 
ment declared on, or for any other variance arising from 
clerical mistake, that we will set the nonsuit aside, and give 
leave to amend on payment of costs. There may be cases in 
which the judge at the trial will use a sound discretion in suf- 
fering the plaintiff *to take a verdict, and put the party to his 
fipplication to the court to make the amendment. It may be 
discreet to adopt this course, where the defendant has not been 
' taken by surprise, and where his whole defence has been gone 

into, or where he is prepared to go into it. By allowing 
amendments, under these guards, we think we are adopting 
a course of procedure, that will advance justice, and get rid of 
technical and more formal objections, which have no reference 
to the merits of a cause. 

In the present case, as the judge did not nonsuit the plain- 
tiff for the variance, but reserved the point, and as the defend- 
ants went into their defence fully, we grant the amendment 
on the usual terms. 

It is not very easy to lay down any general principles on 
this subject. The cases that have been put, in which we would 
allow amendments to be made, may serve to illustrate our 
general views ; but every case will depend upon the circum- 
stances peculiar to it. We mean to be understood, however, 
as deciding, that in fit cases we will allow amendments to be 
made after trial ; and that the present is a case in which tlie 
amendment ought to be allowed. 

Rule accordingly, (a) 

(a) The first mentioned amendment only was granted. Fide Adams om 
Ejectment, 200. 203. and notes. 

END OF JANUARY TERM. 
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ARGUED AND DETERMINED 



AMD 

THE CORRECTION OF ERRORS 

.OF THS 

STATE OF NEW-YORK, 

IN APRIL, 1820. 



Benjamin S. Anderson and John Anderson, appel- 
lants, 
against 
Robert Roberts and Samuel Boyd, respondents. 

APPEAL from the Court of Chancery. The bill stated, that . The pramsa 
Robert Roberts, being a creditor of fViUiam Grijfith, with a UouVffhVact 
view to secure some part of his debt, on the 22d March, »<> prevent 
1810, purchased a bond and mortgage executed by Griffith to lol^c'ik ^T^n. 
Aaron Li/on; the mortgage being on part of a lot of ground ^- ^^- '7^- * 
in the village of Newburghj and was registered on the 29th of appiiei*'u) both 
May, 1806. Roberts having paid L, the consideration of 214 ihewcpn^ sec- 
dollars and 25 cents, and received an assignment of the bond oM3*A7il*ch! 
and mortgage, took possession of the mortgaged premises, to- f;.^"** *? ^^t 
gether with the residue of the lot, and the house thereon, and ih^ •^Sne^'act, 
let the same to Hector M'Lcod, who entered into possession J*; ^^^''^[ 
thereof, as his tenant. Benjamin Taylor, who had obtained whether the 
a judgment *against G. on the 14th of May, 1808, for 128 dol- [ * 516 ] 
lars and 10 cents, issued an execution thereon, by virtue of f^lil^^J^f^j! 
which the premises were sold by the sheriflf, at public auction, oieot grantor* 
to the highest bidder, Samuel Boyd, for thirty dollars, and the j^*^^'***' ^^^' 
sherifT executed a deed of the premises, accordingly, to B,, The s^'mu 
who made the purchase merely as trustee for the respondent, [S^n^g^**"'''iiJ2 
Roberts. The bill further stated, .that G. being indebted to ilT" Lth'^^sic- 
several creditors, and there being suits pending against him, iJOMwsiaiuiet. 
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IN ERROR, in order to defraud his other creditors, did, on the 20th of Jann 
ALBANY '^^^y? 1810, convey the mortgaged premises to one Sarah John- 
Apni, i82o! soTiy for the nominal consideration of 2,000 dollars, and, by 
^"iT^^^^^"^^ another deed, conveyed to her the other part of the lot for the 
V. nominal consideraiion of 1 ,500 dollars. The bill charged that 

Roberts, these conveyances were collusive and fraudulent ; and that & 
And there is do J- never having paid any consideration for them, she was a 
d'lfferenct be- mere trustcc for fV, G. ; and that the land was, afterwards, re- 
to defraud sub- convcycd to him, before Isaac Clason obtained his judgment 
•cqueiii credit- against -baroA Johnson ; and that he continued to possess and 
t"<ief?aud sub- cnjoy the property as his own after those conveyances. That, 
•equent pur- jjj 1811, the defendants, pretending to claim the land under a 
A b(^ fidt deed from the sheriff, on a sale of the premises, the 1st of Jan- 
rherefore'^Vor ^^''i^' 1810, by virtuc of an execution on the judgment in favor 
valuable ' con- of haac Clason against S, Johnson, brought an action of eject- 
om^notke'of/he "*®"^ against M^Leody and obtained a verdict against him, on 
fraud, whether producing the deed from the sheriff, and proving that on the first 
from STe^Traod! ^^ ^%j ^^^^^ M'Lcod took a Icasc from the appellants. The 
uient ^nior bill charged that the lease so taken by M. from the appellants, 
Tent***^ 'itee^^ls ^^^S ^^^^^ ^^ became tenant to the respondents, was void, and 
protected \y the attornment fraudulent. The bill prayed that the convey- 
•uch fraudulcm ^^^^^ ^^^^ '^' ^- ^^ *^- *^' might be declared fraudulent and 
conveyances void, and that the sheriiT's deed to the appellants, and all other 
hucijf'void^Si ^^^^s fr^'" '^'' •'•> ^^ ^'^y grantees under her, to the appellants, of 
voidable only the premises, or any parts thereof, might be declared fraudulent 
of '^tL^^'party ®"^ ^^'^» ^"^ ^ delivered up to be canceled ; and that all 
agn^ieved. The proper parties might release to the respondent JR. and for an 
Sr'f^uduZ injunction, &c. 

grantee, how- The defendants, in their answer, denied all knowledge of 
priwin^lime^S ^^*® ^'^™ ^^ ^^0 respondents against G. They admitted the 
[ * 517 ] mortgage from G. to Lyon, but alleged that they were *igno- 
a bonafiu pur- rant of the assignment to Roberts^ or of any lease from him to 
fraudulent" ^^^ M'Leod ; and denied that Roberts had any possession, legal or 
grantor, or to a Constructive, of the premises. They averred, that there was no 
uJln,at"thr«iii judgment against G. when he conveyed the premises to Sarah 
of accreditor. Johnson, That J?. S, Anderson, and «S. B, and N. Boyd, were 
ii in^^h^nature Present at the sale by the sheriff, under Taylor's judgment ; 
of a bill for a and that they were informed by Anderson of his purchase under 
S^uiiy ^iilVnoi Clason' s judgment ; tliat the judgment of Clason was obtained 
sustain it. against S. J. the 15th of May, 1809, for 346 dollars and 88 
cents ; and on the 13th of December, 1809, the premises were 
sold under an execution on that judgment, subject to all prior 
incumbrances ; B. S, Anderson, appellant, became the purchaser, 
for one dollar and fifty cents, and his father, /. A., became jointly 
concerned with him in the purchase. S, J. had executed a 
mortgage of the premises to D, Stansbury, for 496 dollars and 
88 cents ; and fV, King had some equitable claim on the prop- 
erty ; and the appellants agreed to pay S, J, 167 dollars, and 
take a release, or quit-claim, of her right ; to discharge Sians- 
bury's mortgage, and pay JV, K. 300 dollars for his lien, which 
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ALBANY, 
April, 1820. 
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was accordingly done, on the 21st of March, 1810. The in error 

appellants alleged that they had not heard of the claim of the 

respondents, until after they had paid all these sums of money, 

and denied all notice^ and every charge of fraud or collusion ; 

and claimed to hold, as ijona fide purchasers, without notice. 

That they tendered to the respondent, Roberts, 250 dollars, 

the amount of the mortgage to him, &c. 

A replication was put in, and witnesses examined, and proofs 
taken by the parties. The material points proved, appear in the 
opinion of the court. 

The cause was brought to a hearing in the Court of Chancery, 
in June, 1818. The chancellor decreed that the two deeds to 
Sarah Johnson were fraudulent and void, and that the plaintiffs 
ought to be quieted against any claims on the part of the de- 
fendants under those deeds, and that a perpetual injunction 
be issued for that purpose. 



The Chancellor assigned his reasons for the decree. ( Vide 
S. C. 3 Johns, Ch, Rep.Sli.) (a) 

*MitchiUy for the appellants. 1. The appellants had a com- 
plete title under the sheriff's sale ; and if S, Johnson had any 
title, it was acquired by the appellants, for a valuable consid- 
eration. The tender of the money due on the mortgage, was 
equivalent to a payment ; and the lien was thereby destroyed 
(Cro. James, 244. Co. Litt, 201, 208, 209.) On this title, 
the action of ejectment was brought against ISVLeod: and the 
first objection to the decree of the Court of Chancery is, that 
M^Leod should have been made a party. The rule is well set- 
tled, that all persons interested should be made parties. {Malin 
V. MaHn, 2 Johns. Ch. Rp. 2:38. Coop, Equ. PL 33.) Now, 
M'Leod was interested, for there had been a recovery against 
him in ejectment, and also for costs, in the Supreme Court. 
This objection, either on demurrer, or at the hearing, is fatal. 

(Spencer, Ch. J. Was this objection made at the hearing ?) 

It was stated in the answer, which was read at the hearing. 
IWLcod was the only person interested as to the mesne profits. 
The injunction was for quieting the possession. (1 Vernon, 
15(>.) 

(Van Ness, J. It has been settled by this court, that matters 
not suggested at the hearing, nor decided upon by the chan- 
cellor, cannot be made the ground of error here.) 

2. There is no equity on the part of the respondents. The 
matters for which they seek relief are properly cognizable in a 

(o) Vide Sterry v. Jtrden^ 1 Johns. Ch. Rep. 261. Sam« case on appeal, 12 
Johns. Rep. 536. Sands v. Hiidreth, on appeal, 14 Johns. Rep. 493. 
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tN ERROR, court of law. Roberts alleges merely that he shall be put to 
great expense to recover at law. He avers that M^Leod was 
his tenant. He might, then, have been made a co-defendant 
in the action of ejectment^ and have^set up his claim as a de- 
fence. If Roberts had no right to come into a court of equity, 
the other respondent had not This is, in effect, an attempt 
to get a new trial in a court of equity, on the same grounds 
which they might have set up as a defence at law. 

3. The depositions of Sarah Johnson, and Thomas Alien, 
ought not to have been rejected by the chancellor. «S. J. was 
not interested ; but if she was, she or her heir ought to *have 
been made a party to the suit. No action for a deceit would 
lie ; for the deceit and the scienter, both of which are essential 
to the action, could not be alleged. And if there had been 
covenants, an action of covenant would not lie. The deposi- 
tion of Allen was taken de bene esse, at law, and he was dead 
when it was offered. When it was taken, Roberts was his land- 
lord. There was a privity between them. And such evidence 
is binding on the parties and their privies. 

4. The appellants were bona fide purchasers, for a valuable 
consideration, and without any notice of fraud. If there were 
defects in the title of *S. J., on the ground that she was a fraud- 
ulent grantee, that cannot affect the appellants, who are bona 
fide purchasers. The second section of the act, (1 JV. /?. L, 
75. sess. 10. cA. 44. 2 Rev. Stat, 134.) contains the 13 Eliz. 
c. 5. and the third section embraces the stat. of 27 E'iz, c 4. 
Each of those statutes contained a proviso, in favor of bona fide 
purchasers ; both of which provisoes are incorporated together 
in the sixth section of our act. The respondents claim as rrerf- 
itors, and they must show that they are fair bona fide creditors, 
not creditors for the sake of speculation, or to defeat a bona fide 
purchaser. The appellants were bona fide purchasers, for a 
valuable consideration ; and in their answer, under oath, have 
denied all knowledge or suspicion of fraud or defect of title, 
when they purchased. The appellants, then, present a case 
under the second section of the act, or the 13 Eliz. c. 5. and 
claim the benefit of the proviso, contained in the sixth section, 
the language of which is broad, and extends to any person pur- 
chasing bona fide, without any notice or knowledge of the covin, 
fraud or collusion. It is settled, that a bona fide purchaser from 
a fraudulent grantee, has a good title against a subsequent pur- 
chaser from the fraudulent grantor. (1 Sid, 133. Skinn. Rip. 
423. 4 Bos, fy Pull 332. 3 Lev, 387. Comb, 247.) As 
between the parties themselves, the title of the grantee is per- 
fect. At the time the fraudulent grantee conveys, he has a 
title, and the purchaser, except as to creditors, has the rightful 
title. The fraudulent grantee acquires all the rights which the 
grantor had ; and as the grantor may sell, so may the grantee 
♦Though, as to an existing creditor, the sale maybe fraudulent 
yet it is not so« in regard to a subsequent creditor. If we are 
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charged with an absurdity, we answer, that the other side are in error, 
equally absurd. But the proviso to this act avoids all absurdity. 
It say^, that when a bona fide purchaser appears, the original 
deed shall not be void ; though it would have been before. It 
will be said, that the proviso applies only to the original con- 
veyance, or the first grantee. But the proviso speaks of coHu- 
ttoriy which could not be as between original grantor and gran- 
tee. Holt, Ch. J., (^Skinner, 423.) says, the proviso saves 
the subsequent purchaser. In the case of Freston v. Crofui, 
(I Day^s Conn. Rep, 527. note,) so much relied on, the very 
judges who pursued the same course of reasoning, as was taken 
by the chancellor, admit, that in Englandy it is the proviso which 
protects the bona fide purchaser ; but the Connecticut statute 
has no such proviso. It is said that policy is against the con- 
struction for which we contend ; that though the debtor or 
fraudulent grantor may sell, yet if the fraudulent grantee be 
allowed to sell, the creditors lose all chance of being paid. But 
is not the money in tha pocket of the fraudulent grantor, as 
much beyond the reach of creditors as it would be in that of 
the fraudulent grantee ? 

Again ; the doctrine on which the decree in this case is 
founded, is not only contrary to the English adjudications, but 
must lead to dangerous consequences. A fraudulent grantee 
cannot be protected by the statute of limitations ; and a pur- 
chaser from him is equally unprotected by it. If so, then a 
remote purchaser, after the lapse of fifty years, would be liable 
to have his title defeated, by this alleged defect in the title of 
a fraudulent grantee. And this, too, in favor of creditors, who 
are not entitled to protection so much as bona fide purchasers. 
The purchaser's lien is specific. The creditor has a right 
against all the property of his debtor. The sound doctrine is, 
that the bona fide purchaser is equally protected as a creditor, 
by the proviso in the statute. {Rob, Fraud, Conv, 495. Comb, 
222. 9 Vesty, Jun, 190. 2 Blk. Com, 449. Cotop. 711. 1 
Wash. Rep, 199. 217. 1 Madd. Ch. 217. 5 Co, 60. b, 2 
Bro, C, C 148. 3 Johns, Ch. Rep, 147. 345.) 



*Boyd and S. Jones, jun. contra : 1. There was no objection 
as to the jurisdiction of the court, made at the hearing, though 
it was suggested in the answer, that the remedy was at law, 
not in equity. This court will not now listen to this technical 
objection. Besides, the object of the bill was to get rid of 
conveyances alleged to be fraudulent, and which impeded the 
respondent's recovery at law. A court of equity has, at least, 
concurrent jurisdiction, as to fraud. 

2. As to the objection, that MLeod should have been 
made a party. If he had been a party, the appellants would 
have demurred to the bill, because he was their tenant. Ad- 
mitting that he was a tenant of the respondents, as the term 
had expired, he had no interest. As to costs, we shall not 
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JN ERROR, touch them. The decree goes only to quieting the possession^ 
and stays any proceedings to disturb it. As to the costs in 
the ejectment suit, the parties are left to their legal rights. 
As to the deposit in court, the respondents having gained their 
cause, were entitled to. take it back ; but that is a mere point 
of practice in the court below. No objection was made in the 
court below, as to the competency of the proof of the two 
assignments ; and it is, at best, but mere matter of form. 

As to the depositions of Sarah Johison and Thomas Allrn ; 
S. J. being, herself, particeps fraudis, she ought not to be 
allowed to testify. But we put the objection on the ground 
of interest. She had given a deed with a warranty ; and, as 
the chancellor added, she would have been liable to an action 
for a deceit. But if her deposition had been received, it could 
not have, in the least, varied the decree. Allen^s deposition 
was taken in an ejectment suit, to which the respondents were 
not parties ; and they alleged, in their answer, that M^Leod 
was their tenant. 

3. But the only important question is, as to the construction 
of the statute of frauds. The testimony of T. W, Smith 
shows, that there was gross and palpable fraud in fact. The 
appellants, being purchasers under Tayhr^s judgment of the 
14th of May ^ 1808, stand in the place of the judgment creditor, 
and are entitled to all his rights. The debt, in fact, accrued 
the 2d of February, 1808. {Sands v. Hildreth, *14 Johns. 
Rep. 498.) The appellants are subsequent purchasers in 
1809. May not the respondents avail themselves, also, of the 
mortgage to Lyon, executed on the 28th of December, 1805, 
and registered the 29th of May following, to defend themselves 
against the fraudulent conveyances ? Thus, as purchasers 
under the judgment, the respondents were judgment creditors 
at the time of the fraudulent conveyances, and as assignees of 
the mortgage, they are also creditors of G. A creditor, at the 
time of the fraudulent conveyance, has a right to set it aside ; 
and so has a subsequent creditor. A deed, void as to creditors y 
is void for the benefit of all creditors. If void at the time, it 
is so to all intents and purposes, thereafter, as to creditors of 
the grantor. If, then, Taylor was a creditor, the deed was 
void as against him, and his judgment attached, and the prop- 
erty was sold under that judgment. G., in 1808, therefore, 
had no right or title remaining in him. As to the mortgage 
by 5. J. to Stansbury, mentioned in the answer, it no where 
appears in the case ; and if any reliance were placed on it, it 
should have been produced. The title, then, of the respond- 
ents, is clear and unimpeached. 

Again ; as against creditors, a deed by a fraudulent grantee, 
to a bona fide purchaser, without notice, has been uniformly 
held void, under the statute of 13 Eliz. c. 5. Not a case to 
the contrary is to be found in the English books. A fraudu- 
lent grantee i^ incapacitated from making any conveyance to 
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the prejudice of the rights of third persons ; because, such in error. 
deed is, ipso facto^ void, and of no effect, as against creditors ; albany 
and because the grantor in such a deed, is so circumstanced Apni, I820'. 
that he cannot convey without fraud. If the statute makes 
the conveyance utterly void as against creditors, it is absurd 
to say, that the grantee of such fraudulent grantor can convey 
a vahd title. No inference can be drawn from the decisions 
as to voluntary conveyances. A voluntary deed is legal and 
valid in its inception ; it is not fraudulent merely because the 
grantor is indebted, unless he is insolvent, or the conveyance 
is made under circumstances showing an intention to defraud 
creditors. The second section of the act avoids all conveyances 
made to defraud creditors ; the third section avoids ♦convey- [ * 523 ] 
ances made to defraud bona fide purchasers. Under the second 
section, the deed is utterly void ; for as long as any creditor 
remains unpaid, he cannot be defeated by any act of the fraud- 
ulent grantee ; the estate, as regards the creditors, remains 
in the grantor, and never passes to the fraudulent grantee. 
Under the third section, as to purchasers, the deed is good as 
between the parties, until a purchaser appears. 

(Spkncer, Ch. J. And is not a deed made to defraud 
creditors, good, until the creditors take measures to avoid it ?) 

We apprehend not ; for none but a judgment creditor can 
take measures ; and then it would be a statute to protect 
judgment creditors only, who want no protection. The only 
sound doctrine, and without which the statute would be for 
ever defeated, is, that as to creditors, the deed is utterly void. 
The proviso in the act applies to voluntary conveyances, and 
is intended to protect a bona fide purchaser of the grantee. 
But when the case of a creditor arises, the deed is absolutely 
void as to him, and the proviso does not apply. The object 
was to eradicate fraud, to reach the monster in the inmost 
recesses of his den. But if a conveyance from a fraudulent 
grantee is to be sustained, there is no possibility of stopping 
his ravages. The statute of 13 Eliz, c. 5. has the same proviso ; 
not a case, however, is to be found in England, under that 
statute, in which such a conveyance is held good ; though the 
decisions under the 27th EHz, are numerous. This shows, 
most conclusively, what has been the uniform construction of 
the former statute. This question was very much discussed 
in the case of Preston v. Crofut. (I Dai/s Conn. Rep, 527. 
n.) It was a very strong case ; yet the Supreme Court of 
Connecticut decided, that the conveyance was void as to the 
creditors of the original grantor. In Sands v. Codwise, (4 
Johns. Rep. 536. 598.) the chief justice held the deeds made 
to defraud creditors, as absolutely void, to all intents and 
)>urposes. 

Again ; there are peculiar features in this case, to show that 
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IN ERROR, the appellants are not bona fide purchasers. They ^bought 
for one dollar and fifty cents. A J. never took possession 
under the fraudulent deeds ; but the possession remained as it 
was before. What right had A. to purchase of a fraudulent 
grantee out of possession ? It is true, the appellants deny all 
notice of the fraud ; but they did not inquire, though there 
was enough to put them on inquiry. It was their duty to 
inquire of the tenant in possession who was the real owner of 
the property. They purchased at their own risk ; and if they 
did not inquire, they are chargeable with notice. There was, 
at least, constructive notice. The denial in the answer is only 
of actual notice. 



[•525] 



Burr, in reply, discussed the facts in the case, and contend- 
ed, that it was not a proper subject for a court of equity ; but 
that the respondents should have sought relief at law. That 
this objection to the jurisdiction of the court was always good, 
and might be made in any stage of the cause. (2 Bro. F, C. 
39. 3 Bro. F. C. 539. 542. 4 Bro, P. C. 385. 692. 700. 
7 Bro, F. a 437. 1 Brb. C. C. 573. Cooper's Equ. FL 
143. 189. 1 Madd, Ch. 140—142.) 

The appellants, in their answer, positively deny all notice 
whatever of fraud ; and the answer will prevail against a single 
witness. (^Cooper's Equ, FL 145, 146.) As to the construc- 
tion of the statute, he contended, that the proviso applied to 
both sections, and protected a bona fide purchaser of a fraudu- 
lent grantee, without notice ; that there was not a decision to 
the contrary, except that in Freston v. Crofut; and Reeves, Jl, 
admits that the proviso makes all the difference, there being 
no proviso to the statute of frauds in that state. He referred 
to the argument of the learned counsel for the defendant in 
that case, (Gould) as luminous, cogent, and perfectly conclu- 
sive. And the counsel (Daggett and Sherman) who argued 
on the other side, admitted, that if the statute of Connecticut 
had contained the same proviso as the English statute, it would 
have precluded all controversy on the question. 

Spencer, Ch. J. The principal question which has been 
discussed, is not free from difficulty. It is one that *ought to 
be definitively settled. Indeed, it is matter of surprise, that a 
statute of such long standing as the 13th of Eliz. ch. 5. should 
not have received a settled construction in the English courts. 
The want of authority on this point makes neither for nor 
against either of the parties. The second section of our 
statute (I N. R, L. 75. 2 Rev. Stat. 134.) for the prevention 
of frauds, is a transcript, substantially, from the 13th of Eliz. 
ch. 5. ; and the 3d section of the same statute is a transcript 
of the 27th of Eliz. ch. 4. To both the British statutes there 
was nearly the same proviso as is contained in the 6th section 
of our statute. It provides and enacts that the act, or any 
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thing contained therein, shall not extend or be construed to in ehroh 
impeach, defeat, make void, or frustrate any conveyance, &c. 
of, in, to, or out of any lands, &c. goods or chattels, at any 
time heretofore had or made, or to be made, upon or for good 
consideration, and bona Jide, to any person^ &c. not having at 
the time of such conveyance or assurance made, any manner 
of notice or knowledge of such covin, fraud, or collusion as 
aforesaid. 

The chancellor admits the law to be settled, that under tlie 
27th of Eliz. a purchaser for a valuable consideration, and 
without notice, from a voluntary or fraudulent grantee, shall 
be preferred to a subsequent purchaser, for valuable considera- 
tion from the original grantor. The cases he has cited, show 
that such has been the uniform construction of cases arising 
under the 27th of Eliz, Sagdcn {Law of Vendorsy 436.) and 
Newland {on Contracts , 404.) consider this construction as* 
entirely settled. But the chancellor is of opinion that a differ- 
ent rule of construction prevails under the 13th of Eliz, which 
protects creditors from fraudulent conveyances by their debtors. 
His idea is, that the statute, in its enacting clause, operates 
on the deed from the fraudulent debtor, and that the proviso 
in the act applies to that original conveyance from the debtor, 
and saves it, when made to a bona fide purchaser, for valuable 
consideration ; and that such a conveyance is supported by 
the proviso, however fraudulent the intention of the grantor 
may be ; that the original deed from the debtor to a fraudulent 
grantor, is utterly void as to creditors, and, as against them, 
the grantee can make no conveyance, for he has no title, as 
^against them, on the ground that the proviso does not extend 
to such subsequent conveyance by the fraudulent grantor. 
He thinks that the contrary doctrine would defeat the policy 
of the act ; and that there is no analogy between a conveyance 
by the grantee under the 27th and under the I3th of Eliz.; 
for, in the former case, he has a good title until the conveyance 
from him, or from the first grantor to a bona fide purchaser, 
takes place ; whereas, in the latter case, his title, as against the 
creditor, was absolutely void from the beginning. I cannot 
assent to the correctness of these positions. On the contrary, 
it appears to me, there is a strong, close, and decisive analogy 
between the two statutes ; and the proviso in the 6th section 
of our statute illustrates the sense of the legislature, that the 
same construction is applicable to both the statutes. It has 
been suggested by the chancellory that in the revision of our 
laws, the provisoes to the British statutes were consolidated in 
the 6th section of our statute ; and that the principle is, that 
the construction is to be the same since, as before the revision. 
I apprehend, that the provisoes to both statutes are alike, and 
that there never has been a difference of construction upon 
tliem. Indeed, it has been admitted on all hands, that we are 
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;/r HRROR. entirely without decisions in the English courts, upon tlip 
13thofJE«r. 

The main position oi) which the difTerence of construction 
rests, is, that the original deed from the debtor to a frauduienf 
grantee, is " utterly void" as to creditors. This ground entirely 
foils, for the statute of 27th of Eliz. provides, that all convey- 
ances, made to defraud purchasers, shall be deemed and taken 
to be " utterly void, frustrate, and of none effect." It is true, 
that there may be this difierence between the statutes ; a 
conveyance to defraud purchasers generally operates only on 
those who purchase of the original grantor, subsequent to the 
fraudulent conveyance ; whereas, a conveyance to defraud 
creditors may, and in most cases is, intended to defraud 
existing creditors ; but it is an undeniable proposition, and 
such has been the uniform course of decision, that the statute 
of 13th of Elis, equally protects creditors whose debts accrue 
subsequent to the fraudulent conveyance, as those whose debts 
were due when it was made ; and ''^I cannot perceive the least 
difference between a conveyance to defraud subsequent cred- 
itors, and a conveyance to defraud subsequent purchasers. 
The 13th of Eliz. declares a conveyance to be void only as 
against creditors, &c. attempted to be defrauded, whilst the 
27th of Eliz, declares the conveyance to be void only as against 
those who have purchased, or may purchase ; but, as against 
the fraudulent grantors, in both cases, the conveyances are 
valid and effectual, and wholly unaffected by the provisions of 
either statute. What becomes, then, of the estate, and in 
whom is it vested, afler a conveyance made to deceive existing 
creditors, or those who become creditors subsequent to the 
fraudulent conveyance ? As against the grantors, the convey- 
ance is effectual. Subsequent creditors having no debt due 
at the time, the possibility of their having debts cannot prevent 
the conveyance from taking effect. Those creditors whose 
debts are due, even if they have obtained judgments, and 
acquired a Ken, have gained no vested interest in the lands ; 
and they may be paid, without resort to the land fraudulently 
conveyed. The fee is not in abeyance, and the inevitable 
conclusion is, that tlie legal title has vested in the fraudulent 
grantee, subject to be devested, if the creditors see fit to call in 
question the fraudulent conveyance, and after the creditor has 
proceeded to sell, on execution, the lands thus fraudulently 
conveyed. This was so decided in the Supreme Court in 
Osborne v. Moss, (7 Johns. Rep. 161.) and in Haxoes v. Leader^ 
{Cro. Jac. 270. and Yeh. 196.) In both cases, it was decided, 
that if goods were conveyed to defraud creditors, the convey 
ance was void only as against them, but remained good as 
against the party, his executors and administrators. 

In my judgment, the error of those who assert,* that a fraud- 
ulent grantee under^the ISth of Miz. takes no estate, because 
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the deed is declared to be utterly void, consists in not correctly /iV error. 
discriminating between a deed which is an absolute nullity, 
and one which is voidable only. No deed can be pronounced, 
in a legal sense, utterly void, which is valid as to some persons, 
but may be avoided, at the election of others. In 2 Lilly's 
Abr. 807. and Bac, Abr. tit. Void and Voidable^ we have the 
true distinction. A thing is void which is done against law, at 
the very time of doing it, *and where no person is bound by 
the act ; but a thing is voidable which is done by a person 
who ought not to have done it, but who, nevertheless, cannot 
avoid it himself, after it is done. Bacon classes under the 
head of acts which are absolutely void, to all purposes, the 
bond of a feme covert y an infant , and a person non compos men-- 
tis, after an office found, and bonds given for the performance 
of illegal acts. He considers a fraudulent gift void, as to some 
persons only, and says it is good as to the donor, and void as 
to creditors. Whenever the act done takes effect as to some 
purposes, and is void as to persons who have an interest in 
imi>eaching it, the act is not a nullity, and, therefore, in a legal 
sense, is not utterly void, but merely voidable. Another test 
of a void act or deed is, that every stranger may take advan- 
tage of it, but not of a voidable one, (2 Leo. 218. Viner, 
tit. FoW and Voidable , k, pi. 11.) Again; a thing may be 
void in several degrees: 1. void, so as if never done, to all 
purposes, so as all persons may take advantage thereof; 2. 
void to some purposes only ; 3. so void by operation of law, 
that he that will have the benefit of it, may make it good. 
{Viner^ tit. Void and Voidable, A. pi. 18.) In Prigg v. 
Adams, (2 SalJc, 674.) the defendant justified as an officer, 
under a ca, sa,, on a judgment in the Common Pleas, upon a 
verdict of 55., for a cause of action arising in Bristol The 
plaintiff* replied, the private act of parliament, for erecting the 
Court of Conscience in Bristol, wherein was a clause, that if 
any person bring such action in any of the courts at Westmin- 
ster, and it appeared upon trial to be under 409., that no judg- 
ment should be entered for the plaintiff*; and that if it be en- 
tered, that it shall be void. Upon demurrer, the question was, 
whether the judgment was so far void, that the party should 
take advantage of it in this collateral action. The court held, 
that it was not void, but voidable only, by plea or writ of error. 
Upon authority, therefore, I insist, that the expressions in the 
statutes of 13th and 27th of Eiiz,, that conveyances, in con 
travention of those statutes, shall be deemed utterly void, &c, 
must necessarily be construed, as voidable only by the party 
aggrieved. It seems to me, that the construction upon the 
27 tl) Eliz., in which the *same words are used, is applicable 
to the 13th of Eliz, In the present case, the respondents 
claim the premises under a judgment obtained against Griffith, 
the fraudulent grantor, subsequent to the fitiudulent conveyance 
to Sarah Johnson ; so that, when the deed was given to her, 
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iN ERROR, there was no lien on the estate conveyed, and it was a matter 
of entire contingency, whether the property conveyed would 
be necessary to pay that debt. 

This point has been decided in the Supreme Court, in the 
case of Jackson y ex dem. Merrit, v. Terry y (13 Johns, Rep. 
471.) The plaintiff deduced a title under A. Turner to J. 
T\imer, for the consideration of 400 dollars, by a deed dated 
the 24th of September ^ 1804, and a deed from J. Turner to the 
lessor, dated the 9th of April, 1806. The defendant gave in 
evidence a judgment, on the fourth Tuesday of Septembery 
1804, in favor of one Hubbard , against A, Turner, and a sale 
under an execution thereon, to one Wood, on the 10th of 
April, 1805. Thompson, Ch. J., in giving the o^nion of the 
court, admitted, that the conveyance from A, Turner to J. 
Turner was a gross fraud, and made expressly to avoid jEIu&- 
bard^s judgment ; but that the lessor, being a bona fide pur- 
chaser from J. TSimer, without knowledge of the fraud, he 
was not to be prejudiced by it ; and judgment was given for 
the plaintiff. In the case of the lessor of Harily v. mAnuity^ 
(4 Yeaies^s Rep. 95.) it was decided, that a voluntary convey- 
ance to defraud creditors, passed the estate to the grantee ; 
and that the lands conveyed were, in his hands, subject to his 
creditors. 

The chancellor adopts the reasoning of the majority of the 
Court of Errors in Connecticut, in Preston v. Crofut, (1 Cofi. 
Rep, 527. note.) That case was very ably discussed by those 
who maintained different opinions ; and, it is manifest, that it 
was decided on the peculiar structure of the statute, which 
was taken from the 13th of Eliz. of that state, without the 
proviso. The counsel who argued for the party who had judg- 
ment, expressly admit, that had the proviso to the 13th Eliz. 
been annexed to their statute, it would have precluded all con- 
troversy on the subject ; and the same counsel admit, that a 
sale on good consideration, with intent to defraud creditors, to 
one who is ignorant of *the intent, is valid, under their statute ; 
although such a case is embraced in the general words of the 
proviso, in the 13th of Eliz., though for that only, the proviso 
would have been unnecessary. The reason, (they argued) of 
providing for a subsequent purchaser, must have resulted from 
the very construction of the enacting clause for which they 
contend, and the same construction would render any proviso 
for the immediate vendee of the debtor unnecessary. In the 
latter case, the vendee takes from one who has a title to con- 
vey : In the former, the title of the subsequent bona fide pur- 
chaser being intercepted by the enacting clause, a proviso is 
necessary to give efficacy to the deed. My opinion, in Sands 
V. Hildreth, (14 Johns. Rep. 499.) has been referred to, to 
show that I considered a deed given by a debtor, with a view 
to defraud his creditors, to a bona fide purchaser, as protected 
by the 6th section of our statute. I agree with the counsel 
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whose arguments I have quoted, that the expressions of the in error, 
proviso were broad enough to embrace such a case ; but I 
never was of the opinion, that the common law, or the statute 
of 13th of Eliz., without the proviso, would have affected a 
deed, where, though the intention of the grantor was fraudu- 
lent, yet the grantee was a bona Jide purchaser for valuable 
consideration. That case did not call for the expression of an 
opinion upon such a case as the present. The terms of the 
proviso are broad and extensive : they apply to any convey- 
ance, whether from the fraudulent grantor, or fraudulent 
grantee. It meant to protect a bona fide purchaser for valua- 
ble consideration, without notice of the fraud, from the oper- 
ation of the statute. This, it appears to me, is manifest, as 
well from the internal evidence of the proviso, as from the 
plainest maxims of equity and justice. By the proviso, the 
act, or any thing contained in it, shall not extend, or be con- 
strued to impeach, defeat, &c. any conveyance of any lands, 
made upon good consideration and bona fide, to any person, 
not having, at the time of such conveyance to him made, any 
manner of notice or knowledge of such covin, fraud, or collusion, 
as is aforesaid. The enacting clause had pronounced as fraud- 
ulent and void, those conveyances only which are devised and 
continued, of malice, fraud, covin, collusion, or guile, to de- 
lay, hinder, ^'or defraud creditors, &c. ; and, most certainly, it 
contemplated two parties to the collusion and fraud, the grantor 
and the grantee. The words in the proviso, notice or knowl- 
edge of such covin, fraud, and collusion, are not applicable to 
the original parties, but embrace subsequent purchasers only. 
Again, the proviso is general ; it exempts any conveyance upon 
good consideration, and bona fide, to any person, not having 
notice of the fraud or collusion, from the effects of the enacting 
clause. And why should not its benefits be extended to any 
bona fide purchaser, for valuable consideration, whether he 
purchases from the fraudulent grantor or the fraudulent 
grantee? I trust it has sufficiently appeared, that the fraudu- 
lent grantee takes the entire inter st of the fraudulent grantor ; 
and that the deed is voidable, at the instance of the creditor, 
not legally and strictly void. The general principle why a 
bona fide purchaser, for valuable consideration, ignorant of 
the covin, is secure in his purchase, is well illustrated by 
Chief Justice Marshall, in Fletcher v. Peck, (6 Cranch, 133.) 
He says, ^^ if a suit be brought to set aside a conveyance ob- 
tained by fraud, and the fraud be clearly proved, the convey- 
ance will l}e set aside as between the parties ; but the rights 
of third persons, who are purchasers without notice for a valu- 
able consideration, cannot be disregarded. Titles, which ac- 
cording to every legal test, are perfect, are acquired with the 
confidence which is inspired by the opinion, that the purchaser 
is safe. If there be any concealed defect arising from the 
conduct of those who had held the property long befi>re he 
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IN ERROR, acquired it, of which he had no notice, that concealed defect 
cannot be set up against him. He has paid his money for a 
title good at law ; he is innocent, whatever may be the guilt 
of others, and equity will not subject him to the penahies 
attached to that guilt. All titles would be insecure, and the 
intercourse between man and man would be very seriously 
obstructed, if this principle be overturned " 

Where the reason is the same, the law must be the same. 
It is in vain that we search for any difference between a con- 
veyance by a fraudulent grantee, where the intention was 
to deceive subsequent purchasers, and a conveyance by *a 
fraudulent grantor, where the intention was to defraud present 
or future creditors. Some distinctions have been attempted, 
but they strike me as too refined and subtle for practical use. 
The ground adopted by the courts, for protecting bona fide 
purchasers, without notice, is solid and substantial, and applies, 
with equal force, to both descriptions of grantees. In Prodger 
V. Langhatn, (1 Sid. 133.) it is stated, "for although the 
estate of the first feoffor was, in its creation, covinous, and so 
void, against a purchaser for valuable consideration from the 
first feoffor, that feoffment shall be preferred to a subsequent 
feoffment from the first feoflbr." The same principle was 
adopted in Andrew NewporVs case. (2 Skinner y 423.) Rob- 
erts, {Fraud. Con. 497.) afler citing those cases, says, " the 
vahiable consideration, whenevers it occurs, entirely obliterates 
the fraud, so that it can never again, in any shape, affect the 
transaction." The principle is, that although a deed be fraud- 
ulent in its creation, yet by subsequent matter, it may acquire 
validity, in favor of a purchaser, for valuable consideration. And 
where two persons have equal equities, the maxim applies, 471/t 
prior est in tempore potior est inpire. It was pertinently observed 
by the counsel in Preston v. Crofut^ "whether the exposure 
of purchasers to the loss of property fairly bought of a fraudu- 
lent vendor, was a greater evil, than for ever to deprive the 
creditor of his claim, after a bona fide sale, was a question 
proper for the consideration of the legislature." In my judg- 
ment, they have decided it in favor of the purchaser from a 
fraudulent vendee. I must be understood, as qualifying the 
right of the purchaser from the fraudulent vendee * It must be 
prior, in point of time, to a sale for a valuable consideration, 
by the fraudulent grantor ; and it must, also, be prior to a sale 
on execution, at the suit of the creditor. Although, in Jackson 
V. Tracy, the sale under the judgment was prior to the deed 
from the fraudulent grantee, yet, in that case, the registry 
of the latter deed first took place, and the transaction hap- 
pened in a county where deeds are required to be registered. 

In the present case, S. Johnson gave a mortgage to Daniel 
Stansbury on the 28th of March, 1808, on the premises, *to 
secure the payment of 330 dollars and 89 cents ; and this 
mortgage was prior to Taylor's judgment, under which the 
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respondents claim ; and it stands uninfected with notice, or /A' ERRon. 
the want of consideration. 

One of the objects of the bill was to be relieved from the 
effect of the judgment in ejectment obtained by the appel- 
lants against M*Leod. The facts are, that the appellants 
brought an ejectment against him; he alone appeared and 
defended. The cause was tried, and a verdict and judgment 
passed against him. The respondents insist, that DrLeod 
was their tenant, prior to his becoming a tenant to the appel- 
lants, and that if he attorned to them, the attornment was void ; 
that their possession has not been changed ; and that the ap- 
pellants ought not to be permitted to proceed to change the 
possession, under their judgment, and thereby put the respond- 
ents to the necessity of bringing an action at law to recover 
possession. The appellants deny any knowledge of any agree- 
ment between the respondents and DfVLcody for leasing the 
premises, and they state and rely upon the trial and judgment. 

The chancellor, in the first instance, granted an injunction, 
staying all proceedings on the judgment in ejectment ; and 
the final decree renders the injunction perpetual. The objec- 
tions are, that MLeod is not made a party to this suit ; and 
had be been a party, the decree would, nevertheless, be erro- 
neous. 

It is an undoubted principle, that a court of equity will not 
relieve, wher^ the bill is in the nature of a bill for a new trial, 
in a court of law. After a verdict, a bill of discovery does 
not lie in support of a fresh action. Thus, when a plaintiff, 
not being able to prove a letter written by him to the defend- 
ant, filed a bill of discovery, to clear up the matter, the de- 
fendant pleaded the verdict, and demurred for want of equity, 
the plea and demurrer were allowed. (C/i. Cases, 65. 8 
Viner, 542.) Where money was paid in part, for goods sold, 
and the receipts were lost, and the whole was recovered at law, 
a bill of discovery was then filed, and Lord Keeper North 
said, " you come too late for a discovery after verdict." But 
this question underwent a very full and solemn examination in 
this court, in Simpson *v. Hart, (14 Johns. Rvp. 63.) and in 
the Court of Chancery. (I Johns. Ch. 91.) It was clearly 
held, in that case, that where courts of law and equity have 
concurrent jurisdiction over a question, and it receives a de- 
cision at law, equity can no more re-examine it, than the 
court of law, in a similar case, can re-examine a decree in the 
court of equity. The case of Batcman v. Withe, (I Sch, and 
Lef. 201.) was referred to with approbation. In that case, 
a verdict was obtained at law, which the plaintiff considered 
unjust, and having failed in his application for a new trial, he 
sought relief in equity, but the bill was dismissed. Lord Chan- 
cellor Redesdale said, he could not find any ground whatever 
for a court of equity to interfere, because a party had not 
brought evidence which was in his power, at the time, or be- 
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99i ERROR, cause he had neglected to apply, in due time, for a new trial. 
He observed, that there were cases where a verdict has been 
obtained by fraud, or where a party has possessed himself im- 
properly of something, by means of which he has an uncon- 
scientious advantage at law, which equity will cither put out 
of the way, or restrain him from using ; but, without circum- 
stances of that kind, he did not know that equity ever does 
interfere to grant a new trial of a matter which has been dis- 
cussed in a court of law ; a matter capable of being discussed 
there, and over which the court of law had full jurisdiction. 
In Simpson and Hart, the chancellor said, it was the settled 
doctrine of the English Chancery, not to relieve against a judg- 
ment at law, on the ground of its being contrary to equity, 
unless the defendant below was ignorant of the fact in ques- 
tion, pending the suit, or it could not be received as a defence. 
It is true, that the decree in that case was reversed ; but the 
principles were admitted to be sound, though they were con- 
sidered inapplicable to the facts of that case. 

The respondents must be considered either as strangers to 
the ejectment suit, or as having defended the same in the 
name of MLeod, In the first case, the subject matter of 
that suit was res inter alios acta ; and it never can be allowed 
to them to overhaul or draw that trial in question. They are 
mere intruders into that controversy, and have no right to im- 
peach the proceedings. In the second case, if *having had 
notice of the ejectment, instead of making themselves defend- 
ants, as they might have done, if they were the real landlords, 
they have chosen to defend the suit in MLeod^s name, they 
have waived their right to question the proceedings in this 
manner. But their rights at law were not concluded in an 
independent suit. The Supreme Court, in denying the mo- 
tion for a new trial, (12 Johns. Rep, 183.) expressly said, that 
although RPLeody after having been proved to be a tenant to 
the appellants, could not set up a tenancy under Roberts, and 
was bound to restore them the possession ; yet, that the rights 
and claims of others to the premises could be tried after the 
possession had been given up. 

There existed, then, no impediment to the respondents 
bringing their action at law ; and I must consider it a novel 
doctrine, not to be sanctioned^ that a court of equity will take 
cognizance of questions purely of a legal nature, and within 
the acknowledged jurisdiction of a court of law. I wish not 
to be understood, as insinuating, that the Court of Chancery, 
on the present occasion, has intentionally invaded the juris- 
diction of the common law courts. I am sure it would not 
do so ; yet, I cannot avoid considering the entertaining this 
bill, as such encroachment. The appellants have not preclud- 
ed themselves from making the objection. They have insisted 
in the answer, on the trial and verdict at law, as precluding 
the respondents. By the judgment at law, the appellants have^ 
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acquired a right to recover possession of MLeody and, also, JN ERROR. 
to recover their mestie profits and costs; of this right, the 
decree deprives them in part. 

The principle, that a court of equity will give relief in cases 
of fraud, is undoubted. It h a principal object of equity juris- 
diction ; but, onlhe principles I have advanced, in considering 
the first point, a court of equity ought not to decree against a 
6ona ^^e purchaser for valuable consideration, without notice 
though his title be derived from a conveyance intended to de- 
fraud creditors. The appellants have answered, under oath, 
that they are such purchasers, and, consequently, they are 
within the protection of the proviso to the statute. 

*I am for reversing the decree, and dismissing the respond- 
ents' bill, on both grounds: 1. That the respondents hav^ 
made out no case for relief in equity ; and 2. That the appel- 
lants have established their title to protection, in their pur- 
chase of the Stansbury mortgage. 

Platt, J. (Afler stating the evidence.) From this evi- 
dence it appears, that Benjamin S, Anderson has a regular title 
under the judgment of Clason against Sarah Johnston; the 
deeds to her being prior to the judgment of Taylor against 
Griffith, under which the respondents claim. But it is insist- 
ed, on the part of the respondents, that the conveyances from 
Griffith to Mrs. Johnson, were made to defraud the creditors 
of Griffith, and are, therefore, void as against the respondents. 
The evidence is abundantly sufficient to prove, that the two 
deeds from Griffith to Sarah Johnson, were made to defraud 
his creditors ; and that she conspired with him for that purpose. 
And I think the proof so clear and irresistible on that point, that 
it is immaterial whether the affidavits of Sarah Johnson and 
Thomas Allen, be admitted or not. My opinion, however, is, 
that those affidavits were properly excluded, for the reasons 
assigned by the chancellor. 

It is, then, contended, on the part of the appellants, that even 
admitting the deeds to Sarah Johnson were fraudulent, yet, 
that Benjamin S. Anderson became a bona fide purchaser of 
her title, at sherifTs sale, for a valuable consideration, without 
notice of any such fraud; and that the title under her was 
purged of the fraud, by means of such subsequent bona fide 
purchase. By the first section of the statute " for the preven- 
tion of frauds," it is enacted, that all grants, bargains, and 
conveyances of land, made to delay, hinder, or defraud cred- 
itors, shall, as against such creditors, be deemed ^^ clearly and 
utterly void, frustrate, and of none effect." And the 6th sec- 
tion of the statute contains a proviso, that this act '^ shall not 
extend, or be construed to impeach, defeat, make void, or 
frustrate, any conveyance or grant of lands, for good consid- 
eration, and bona fide, to any person not having, at the time, 
any manner of notice or knowledge of such fraud." The 
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ALBANY, according to every construction of the statute, to bring their case 
April, iW. strictly within the proviso. In my judgment, they have not 
done so. Benjamin S. Anderson bid 150 dollars, at the sher- 
itf's sale, on the execution against Sarah Johnson; and the 
premises (worth 1 ,500 dollars) were struck off to hmi. He re- 
ceived the sheriff's deed, in usual form, for all the right and title 
oCSarah Johnson in the premises, without any specification of 
the nature or quantity of her estate. The terms of such sales 
always imply the caution of caveat emptory so far as to impose 
on the purchaser the duty of strict inquiry, and afford little 
ground for him to complain of being deceived. If Sarah John-- 
son had been in the actual possession under such deed ; or, 
perhaps, if the possession had been vacant, a bona fide pur- 
chaser at a sheriii's sale, might be deemed within the proviso 
of the statute. But in this case, Sarah Johnson had neither 
the actual, nor the constructive possession of the premises. 
The proof is clear and uncontradicted, that soon after the pre- 
tended conveyance from Griffith to her, Griffith^ in his own 
right, executed to Alexander Denniston a lease of the premi- 
ses, for five years, at an annual rent of 110 dollars. Vermis- 
ton took possession, and held distinctly, as the tenant of Griffith 
under that lease, at the time of the purchase by Anderson. It 
is proved, that Sarah Johnson, at no time, ever had the pos- 
session in person, or by her tenant ; nor did she ever receive 
rent, or any other acknowledgment of her title. On the con- 
trary, it appears, by the testimony of Denniston, that he refused 
to acknowledge her title, or to pay rent to her; and that, in 
fact, he held adversely to her claim. It is very clear, that if 
her title had been good, she could not have made a valid ia>d- 
veyance to any person, except the tenant in possession, or 
to Griffith, on account of the adverse possession. Now, when 
we take into consideration, that the premises were advertised 
by the sheriff; that the lands so advertised were tlien in the 
actual possession of a tenant holding in opposition to, and in 
defiance of, Sarah Johnson, and who so held at the date of 
Clason^s judgment against her, and down to the time of the 
sheriffs sale, and when it is considered, that the sale was at 

[ • 538 I Newfmrgh, within *a few rods of the house and lot in question, 
such adverse possession must be deemed constructive notice to 
Anderson, the purchaser, that her title was defective. It was 
enough to put him on inquiry, and that is equivalent to notice. 
This principle has been settled under the construction of the 
statutes for the recording and registry of deeds and mort- 
gages, and in other analogous cases. Anderson does not, there- 
fore, appear in the character of a confiding and deceived pur- 
chaser, who paid his money for an ostensible equivalent ; but 
he stands in the light of a speculating adventurer, for a nom- 
inal consideration, and has no just claim to any thing more 
than Sarah Johnson herself could have legally claimed in the 
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premises. I think he is not, in the language and sense of the IN ERROR. 
proviso, '^ a purchaser for good consideration, bona fide, with- 
out any manner of notice," &c. 

In my view of this case, it does not become necessary to de- 
cide the important question, whether a bona fide purchaser, for 
good consideration, without notice, &c. can acquire a vaUd 
title, as against creditors, by a conveyance from a fraudulent 
grantee of the defrauding debtor. That question is, however, 
fairly before us ; the chancellor has pronounced a deliberate 
opinion on it ; and as the point is highly important. to the com- 
munity, I think the occasion requires, that the construction of 
the statute should now be settled, by the solemn decision of 
this court. With profound respect, I have read the case of 
Preston v. Crofut, in the Supreme Court of Errors of Con- 
necticut, (1 Day^s Rep, N. S, 527. note,) where the subject 
has been concisely exhausted by the counsel and the court. 
^ But, after the best consideration of which I am capable, my 
mind has been led to the conclusion, that his honor the chan- 
cellor has not given the true exposition of the statute ; and that 
such a bona fide purchaser, under a fraudulent grantee, without 
notice, either actual or constructive, acquires a valid title, 
purged of the original fraud, as against creditors. The enact- 
mg clause, and the proviso, taken in connection, certainly do 
not, ex vi termmonim, necessarily require a construction which 
would defeat such a bona fide purchase. On the contrary, the 
words of the proviso seem large enough to save the rights of 
such a purchaser, according to their grammatical *sense and 
ordinary acceptation. In the eye of the legislature, and in the 
view of sound policy, it seems to have been an object of as 
much solicitude to protect honest purchasers^ as honest creditors. 
A purchaser who pays a fair price, for an ostensibly fair title, 
without notice, or ground for suspicion of any latent fraud in 
any previous link of the title, has, in my judgment, higher equity 
than an adventurous creditor, who trusts, without any lien on 
the debtor's land. He who trusts most, should risk most The 
creditor may protect himself by exacting security, but the pur- 
chaser cannot guard against the future claims of unknown dor- 
mant creditors. It is better that such sleeping creditors should 
sometimes lose their money, than that titles to lands should be 
rendered precarious and insecure. I think it better accords 
with the letter and spirit of the statute, to say, that a general 
creditor must assert his claim before the fraudulent grantee of 
his debtor has deceived an honest purchaser, or that such 
creditor shall lose his right. A contrary doctrine would often 
enable a creditor to " convert his shield into a sword." 

Our statute comprises the statutes of 13 Eliz. ch. 5. and 27 
Ekz. ch. 4. without any essential variation ; and this question 
arises upon the construction of the ist section of our act, and 
the proviso in the 6th section, which, together, comprise the 
statute of 13 Eliz. ch. 5. 
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It was remarked by Lord Mansfield ^ in Cadogan v. Ktnnett^ 
{Cotvp, 434.) ''that the principles and rules of the common 
law, as now universally known and understood, are so strong 
against fraud in every shape, that the common law would 
have attained every end proposed by the statutes of 13 Eliz. 
ch. 5. and 27 Eliz. ch. 4. The former of these statutes relates 
to creditors only ; the latter to purchasers. These statutes 
cannot receive too liberal a construction, or be too much ex- 
tended, in suppression of fraud. The statute of 13 Eliz, ch. 
5. directs, '.that no act whatever, done to defraud a creditor, 
shall be of any effect against such creditor.' But, then, such 
a construction is not to be made in support of creditors, as will 
make third persons sufferers. Therefore, the statute does not 
militate against *any transaction bona fide, and where there is 
no imagination of fraud. And so is the common law." 

If the statute is a mere declaration or developement of the 
principles of the common law, my construction is perfectly rec- 
oncilable with the decision of the Court of Errors of Connecticut j 
in Preston v. Crofut, The common law, the statute of 13 Eliz, 
ch. 5. and our statute for the prevention of frauds, all agree in 
the rule (according to my apprehension) that a conveyance, in 
which the grantor and grantee conspire to defraud creditors, is 
void as against creditors ; provided^ however, that this rule 
shall not extend to defeat the title of^ any bona fide purchaser, 
for good consideration, without notice of the fraud. Now, the 
statute of Connecticut, on which that decision was founded, 
contains no such proviso; and by such omission, the legislature 
of that state have chosen to alter and modify the rule of the 
common law, so as to make no saving or exception in favor of 
subsequent bona fide purchasers. I understand all the judges, 
in Preston v. Crofut, to agree, that under their statute, without 
such proviso, the first grantee, as well as the grantor, must 
participate in the fraud, in order to render the deed void as 
to creditors. Now, if that be the true exposition of the statute, 
I ask, Of what use or effect is the proviso, unless it be con- 
strued to extend to subsequent purchasers ? If it was unneces- 
sary, in order to protect the first bona fide grantee, under a 
fraudulent debtor, and is not to be extended to a subsequent 
purchaser ; then it follows, that the proviso in our statute is to 
be rejected as surplusage. In my judgment, the 6th section of 
our act, containing the proviso of 13 Eliz, ch. 5. was designed 
not merely to explain, but to limit and qualify the first section ; 
and I do not feel authorized to reject it as inoperative. 

The universal silence in Westminster Hall, upon the precise 
point now under discussion, affords to my mind strong ground 
to infer, that the construction contended for by the lespond- 
ents, was never sanctioned by the courts in England, If sueh 
had been the doctrine in that country, the cases demanding an 
application of it, must have been of very fre'(Uc\it occurrence; 
and yet, we find no case, where *a creditor in England ever 
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attempted to impeach a conveyance on the ground of fraud, IN error. 
except where the purchaser, whose title was sought to be de- albany 
feated, was either a party to, or was presumed conusant of April, im. 
such fraud. 

With great respect, therefore, I am satisfied, that the con- 
struction adopted by the chancellor, is contrary to the policy 
and spirit of the statute " for the prevention of frauds." And 
that construction appears to be much more unsafe and incon- 
venient in this country, than in England ; when we consider, 
that the transfer of titles to lands, is with us necessarily frequent, 
beyond all example in other countries. Vast quantities of our 
surplus lands, without occupants, are daily oflered for sale in 
the market ; and sound policy forbids, that we should recognize 
or sanction the principle of a latent disease, which reasonable 
care cannot perceive nor guard against, and which may, at 
some indefinite time, taint and destroy these titles. 

I feel a decided conviction, that the construction given by 
his honor the chancellor, to the statute of frauds, is contrary 
to the general opinion, and common understanding in this com- 
munity. It would, practically, introduce a new and important 
rule of property, with a retrospective effect ; and I dread the 
evils that might flow from the experiment. It would, undoubt- 
edly, in many cases, bar an inlet to fraud, and operate to pro- 
tect honest creditors ; but I fear that, in its general application, 
it would enable ^^ prowling assignees^^ of creditors, to prey 
upon unsuspecting honest purchasers, who would be ruined, 
not for any important benefit to creditors, but to enrich a host 
of mousing speculators. 

The exception to the jurisdiction of the Court of Chancery 
is, I think, without foundation ; and the authorities cited for 
the appellants on that point, have been totally misapplied, on the 
argument. To sift and scrutinize frauds, by a bill of discovery, 
and to set aside and annul fraudulent conveyances, so that they 
may not be set up at law afler the evidence of the fraud may 
be lost, is, emphatically, within the appropriate jurisdiction of 
a court of equity. A court of law can neither compel a dis- 
covery, nor set aside a fraudulent deed. And even if the fraud 
could now be *proved in an action of ejectment, so as to defeat [ * 542 | 
the fraudulent conveyance, a judgment in ejectment would be 
no bar to another suit, in which it might hereafter be impossible 
to prove the fraud. The future security of the true title, 
therefore, demands, that the formal evidence of tlie corrupt 
title should be destroyed, or that the party should be restrained 
from using it ; and a perpetual injunction is the proper means 
for that purpose. 

The decree awards an injunction against suing out a habere 
facias possessionem in the ejectment suit of Anderson v. if. 
MLeod, It is said, that that was a proceeding inter alios acta ; 
and, therefore, not a subject for decree between these parties. 
In my judgment, that objection is unfounded. Part of the gra- 
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IN ERROR vamen of the plaintiffs was, that the And^rsons^ in order to fortify 
their spurious title, had tortiously procured an attornment 
to them from MLeod, who was, in fact, a tenant under the 
plaintiffs ; (holding under a lease for a year, now expired :) and 
that by virtue of that attornment, which M^Leod could not 
question, the Andersons had recovered, judgment against him, 
whereby the plaintiffs were in danger of losing their possession, 
or having it changed without their consent. This was against 
equity, and why not enjoin against their taking possession* 
Why, unnecessarily, put the plaintiffs to an ejectment suit 
against the Andersons, in which their right to recover would be 
certain and inevitable ? 

I am, also, of opinion, that it was not necessary to make Hector 
MLeod a party to this suit. The evidence clearly shows, that 
he occupied the premises under a written lease from the re- 
spondent Robert Roberts, for a year; and that while so in 
possession, as the tenant of Roberts, B, S. Anderson induced 
him to make a fraudulent attornment to him. That attornment 
was a void act as regards the respondents, and Hector M^Leod 
has no rights in hostility to them. Although he may, by his 
own folly, have rendered himself liable to the costs of the 
ejectment suit of the Andersons against him, the decree does 
not touch that claim for costs. M'^Leodi's interest as lessee, 
whether he be considered the tenant of the appellants, or of the 
respondents, had expired long before this suit. 

*The answer of the appellants avers, that after Bevjamin S* 
Anderson had purchased the premises at the sheriff's sale, the 
appellants, for a valuable consideration, procured an assign- 
ment to them of a mortgage which had been executed by 
Sarah Johnson to one Daniel Stansbury, bearing date the 28th 
o( March, 1808; and also, that the appellants, for valuable 
considerations, obtained releases, or quit-claim deeds, from 
Sarah Johnson, and from William and Nancy King, in March, 
1810, for these premises. But these are substantive allegations, 
which were denied by the general replication, and were not 
proved, nor offered to be proved. I, therefore, take no notice 
of those allegations in the answer. 

Upon the whole case, my conclusion is, that the appellants 
have failed to prove that Benjamin S, Anderson is a bona fide 
purchaser, without notice of the fraud ; and, on that ground, 
the decree ought to be a/~ 
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The rest of the court concurred in the opinion delivered by 
his honor the chief justice ; and it was thereupon ordered, 
ADJUDGED, and DECREED, that the decree and orders of his 
honor the chancellor, complained of, in this cause, be reversed ; 
and that the respondents' bill be dismissed, and that the in- 
junction thereupon ordered, be dissolved; and that the re- 
spondents, Robert Roberts and Samuel Boyd, pay to the 
appellants their costs to be taxed, and that the record and 
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proceedings be remitted to the Court of Chancery^ to the end IN error, 
that this decree may be carried into execution. albany 

April, 1820. 

Decree of reversal. 




*JoHN K. Beekman, appellant, [ • 544 ] 

against 
Jo5iAH Frost, Eli Goddard, Philo Goddard, and 
Jesse Kellogg, respondents. 

APPEAL from the Court of Chancery. In April, 1808, the ^f "^^Jjf *^ 
respondents filed their bill against the appellant, which stated, The parfy tu th« 
in substance, that Frost, one of the plaintiffs, and Martin <^ouri J>«ioj, 
Goddard, then deceased, in August, 1803, agreed to purchase fn'^ihit court 
of Henry Corl, jun., lot No. 33. in the town of Marcellusy Nor can a point 
containing 600 acres; that, on the 19th of September, 1803, wWh,*'had**^i 
Corl conveyed 200 acres, part of the lot, to Frost, for which ^i^^^JJ^'b^ow 
Frost paid him, in August, 1803, 300 dollars, and, on receiving inf^^havcbeeii 
the deed, 700 dollars more; that Corl, in September, 1805, ^*'' ^^"^ ""^"jil^^ 
pursuant to the agreement, conveyed half of the residue of the here for ihc first 
lot to Frost, and half to Martin Goddard, and the deeds were }ij^*\,iJJf J^'^iJJ 
duly recorded the 15th of September, 1807. On receiving the here!°couWnoi, 
last mentioned deeds, Frost and Martin Goddard cave their ^y wncndmcnt 
promissory notes to Cor/, for the purchase money, and which been obviated 
notes Corl assigned to others. In September, 1807, Frost sold j"^*^®/ Jj*"*^ ***" 
the 200 acres of land, first conveyed to him, to Jesse Kellogg, it is essential 
one of the plaintiffs ; and Martin Goddard sold and conveyed his ^°em**a morH 
interest in the lot to JE/t Godrfarrf and PAi/o Gorfc/arrf, two of the ga^, that the 
plaintiffs. That the plaintiffs discovered on the records, in the PjrJr^/opay^^^ 
office of the clerk of the countv of Onondaga, a mortgage from debt, interest, 
Corl to John K Beekman, the defendant, dated May 6th, 1803, ^'^'^r^^^^ig -i 
registered the 9th of September, 1 805, to *secure the sum of 300 ^^^^ ^j 
dollars, payable on the 6th of May, 1809, with interest; on niainUff is a 
discovery of which mortgage, Frost applied to the defendant, ebSwr^fo?"a 
and offered to pay the sum of 300 dollars, and interest, which was valuable con- 
refused ; and, to the surprise of Frost, the defendant stated o^*"lJj,^"e^'*t 
that the mortgage, in fact, was to secure the sum of 3,000 noirround'for 
dollars, and which sum he demanded, saying there was a mistake "'a gwST^e- 
in the registry as to the sum. That Frost had no knowledge fence m equity 
or suspicion of the mortgage, at the time of the delivery of ,|,jj:^' wm*^ 
either of the deeds from Corl to him ; nor had, as he believed, mortgage given 
Martin Goddard any knowledge of it, at the time of the de- JJs^oSodoniS^! 
livery of the deed to him ; and that Frost and Martin Goddard whicii was re^- 
have sold and conveyed the lands as aforesaid, without any ^^^"^ " *"* 
knowledge or suspicion of any other mortgage, than one for /.% vwe b«i* ^^ 
300 dollars. That the interest of the plaintiffs ought not, mua v. smedu, 
therefore, to be affected by the mortgage, beyond the sum of cm?'**"'' ^^ 
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TN ERROR. 300 dollars expressed in the registry ; that valuable improve 
ALBANY ™6nts have been made on the lot, since the purchase from Cprl, 
April, i82u! that the defendant is advertising the lot for sale under the mort- 
gage, for the purpose of raising the sum of 3,000 dollars, &c. 
The plaintiffs prayed an injunction to stay all further proceed- 
ings on the part of the defendant, &c. 
a debt of 300 ^^^ answcT of the defendant stated, that, in May, 1803, he 
dollars only, had a good title to the lot in question, which he agreed to sell 

who'waSa w ^" ^^^ ^^^ ^f -*%' *S^^» ^^ ^^^^^ f^^ ^'^^ dollars, payable on 
^ purchaser, the 6th of itfifiy, 1808, with interest. The agreement was by 
fiilldTis niTo' P^'ol ; but the defendant promised to execute a deed, and send 
he relieved a- it to H. Wcstcrlo, of Albany^ as an escrow, to be delivered to 
|^*''*hcyond ^^^'^ ^'**^" ^^ should produco to JVesierlo a mortgage of 
the 'turn ex- the lot, to sccurc the purchase money, duly executed by him 
rf^vy, '" a^i^ **"^ ^^^ ^^'^'^j ^"^ registered according to law, and a certificate 
to Slay the of thc clerk that there was no other mortgage on the lot regis- 
proc^fcT ^e«"ed. That the defendant, accordingly, on or about the 6th 
»cii the land, of May, 1803, signed and sealed a deed for the lot, to Otrly 

conSiiicd m*ihc ^***^> ^^ ^^^ ^^^ ^'"™^» ^'^^^ ^ mortgage to be executed by Corl 

inoripiffe, &c. and Wife, which was approved of by the defendant ; and the 

w^ noi a bul defendant deposited his deed with fVesterlo, as an escrow, to 

to retiecm, and be delivered to Corl, on his producing the mortgage and 

[ * 546 J certificate as aforesaid. *That. in September, 1805, as the de- 
ctiW'sus^ fendant was informed by fVestcrlo, Corl produced, and de- 
tain ihc hill for livercd to fVtsterlo, a certificate of the clerk of Onondaga, 

irJm'^[^h/sei"!j dated September 9th, 1805, that there was no mortgage of 

ihe lads as the premises registered in his office, and that Corl had left in his 

S?re.^ °^ ^*" ofiice, that day, a mortgage executed by him and his wife, to 

The registry Beekman, for the premises, to secure the payment of 3,000 

ffivc^Tolf^S^ dollars, &c. That, shortly after, Corl delivered to IVesterh 

3,000 dollars, the mortgage, for securing the sum of 3,000 dollars, dated the 

a^;s*'iered'^*'fOT 6th of May, 1803, purporting to be executed by Corl and his 

3W dollars, w wife, acknowledged by Corl the 7th of September, 1805, and 

scqueu°*w registered the 9th of September, 1805; and that Wvsterlo, on 

fitU Durcimscr, receiving the mortgage and certificate, delivered up the deed 

wiiy^ofihrsSm of the defendant to Corl; but the defendant insisted that such 

expressed ill ihe delivery was not valid, because the conditions on which the 

'^^^^^'hSreadeed deed was to be delivered, were not performed by (^trl ; and 

was deposited the mortgage, though purporting to be signed by the wife of 

w^ih* Iv.fTs"'^! Corl, had not been acknowledged by her. That Corl having 

77T' /" h^ absconded long before the day of payment, and no person ap- 

KraniVe,*on his peariug to Satisfy the mortgage, the defendant caused the lot to 

produciiig a (jg advcrtisod for sale, under the power contained in the mort- 

ciiiecPand*re- g^gc ; that the defendant had no knowledge of the facts stated 

certifickir*^*? »" the bill; that, in September, 1807, he first discovered that 

iL * clerk of the clerk,in registering the mortgage, had inserted 300, instead 

l!lher '^■"^ °° ^^ 3,000, dollars ; and he charged, that the plaintiffs purchased 

hrancc oTI^I without any reference to the registry ; and that he hoped to 

ord: And w., prove that the plaintiffs and Martin Goddard had previous 

eivinrthe *^ . r» i p 

notic ^ 
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The defendant admitted that improvements had been made in errok 
on the lot, but to what extent or value he was ignorant. Albany 

It was proved, on the part of the plaintiff, that Corl ab- April, isau'. 
sconded in the summer or autumn of 1803, and that his wife ^rr"^^^""^^ 
died in July or August, 1806. The sale of the lot to Frost v. 

and Martin Goddardy by Corl, as stated in the bill, was proved. Fkost, 
One of the witnesses. Samud Whitney , stated that, in Septem-- iheccrtificaicor 
ber, 1807, he discovered the mortgage of the defendant on ^.ff^^y^'y^^ 
record, and communicated the fact to the sons of M. Goddard, ^ *^*r'# 547*^1 
which, he believed, was the first notice Frost *or Goddard had liveredihedeed 
of it. Two other witnesses, Russel Taylor and Nathan Healy, ^^ the grantee j 
stated, that the deeds from Corl to Frost and Goddard, were ^ge ^lo^'thc 
given in September, 1806, when the articles of agreement for *?^'°^* ^^'Jf' 



the same land were given up to CorL Frost gave two notes, tion was 



i(/^ 



of 420 dollars each, to Corl, who had given a receipt for 130 d*p™*^i*jj ^^ 
dollars, paid before; and in Fcftrwary, 1806, Corl received 140 livcred to the 

dollars. SIT^i® reialS 

Rufus Lawrence stated, that he paid Corl, for Martin God- back,* so as to 
dard, at two different times, 460 dollars, and Goddard also fn^-^t^I^^djate 
gave Corl a note for 300 dollars. The notes of Frost and conveyance by 
Goddard, to the amount of 700 dollars, were, afterwards, seen ^^ affilSth* 
in the hands of Matthew Trotter, to whom they had been as- cieVk made a 
signed, and who gave them up to Frost and Martin Goddard, JJ^'^-^^^j^® jj Jj 
and took new notes, payable to himself, for the same amount, mortgage, as tr. 
It appeared that the deed from Corl to Frost, for 200 acres, }[j« ^^^J|""* *>* 
was dated September 19, 1803, for the consideration of 1,000 
dollars, acknowledged the Uth of April, 1805, and recorded 
July 3, 1805; and the deed for 207 1-2 acres, from Corl to 
Frost, was dated September 1, 1805, acknowledged the 13th 
of September, 1806, and the 15th of September, 1807, for the 
consideration of 1 ,000 dollars ; and the deed to Martin God- 
dard was acknowledged and recorded at the same time. The 
deed from Frost to Kellogg, of 200 acres, for the consideration 
of 2,000 dollars, was dated the 21st of September, 1807, and 
acknowledged and recorded on the same day. There was also 
a deed firom Kellogg to Frost, dated the 6th of July, 1808, for 
200 acres, for the consideration of 2,000 dollars, acknowledged 
on the 7th of July, 1808, and recorded the 13th of May, 1809. 
The deed from Martin Goddard to Philo Goddard, was dated 
the 24th of NovemI}er, 1307, for 50 acres, for the consideration 
of 400 dollars, but was not recorded ; and the deed from Mar- 
tin Goddard to Eli Goddard, was for 100 acres, dated also the 
24th of November, 1807, for the consideration of 700 dollars. 

It»appeared, also, from the exhibits, that the deed from BeeJc- 
man to Corl was dated the 5th of May, 1803, acknowledged 
the 11th of December, 1804, and recorded the 15th of Septem- 
ber, 1806 ; and that the mortgage from Corl to Beekman was 
dated the 6th of May, 1803, acknowledged *the 7th of Sep- [ * 548 | 
iember, 1805, and recorded the 9th of September, 1805. 

It was proved that valuable improvements had been made 
Vol. XVIII. 53 417 



548 



CASES IN THE COURT OF ERRORS 



ALBANY, 

April, JBiU. 

Hkkkxak 

V. 

Frost. 



U9 ERROR, by the plaintiffs, on the land. One witness stated the value of 
them to be 2,891 dollars. 

IVesterloy who was a witness for the defendant, deposed, that 
in Octobevy 1804, he received a letter from the defendant, dat- 
ed the 26th of September, 1804, in which the defendant says 
he sends therewith the deed, bond, and mortgage of Corl, the 
first executed by the defendant, and to be delivered to Corlj 
provided he pays the balance, &c. and has the mortgage, after 
executing it, put on record in Onondaga, and brings the clerk's 
certificate that there was no mortgage or incumbrance thereon. 
That the witness delivered to Corl the deed, on his producing* 
the mortgage and certificate, which was some time after the wit- 
ness received the deed, but the exact time he could not recollect. 
That the certificate of the clerk was dated the 9th of Septem^ 
ber, 1805, and the certificate of the registry of the mortgage 
was of the same date ; and the acknowledgment by CoH, of 
the mortgage, was on the 7th of September, 1805. 

After a hearing of the cause, the chancellor, on the 3d of 
Oct )ber, 1814, decreed as follows : " that it be referred to one 
of the masters of this court, residing in the county of Onon- 
daga, to ascertain and report what sum or sums of money, 
were actually paid to Henry Corl, or to his endorsee or as- 
signee, duly authorized to receive the same, by Josiah Frosty 
and Martin Goddard, respectively, before the first day of Oc- 
tober, 1807, on any purchases mentioned in the pleadings in 
this cause, and made by them, or either of them, from him, 

Srior to that date, of lands in lot No. 33, in the township of 
iarcellus ; and that the master distinguish between such pay- 
men ts as were made for principal, and such payments as were 
made for interest. That he also ascertain, and report specially, 
whether any, and what part of the debts arising on such pur- 
chases, were transferred by Henry Corl, for a valuable con- 
sideration, and were discharged, in the hands of the bona fide 
holder, prior to that period, by Josiah Front and Martin God- 
dard, or either of them, by new notes or obligations ; or, if 
not discharged, of *which they had received notice fi-om the 
assignee before that period. And the master is further directed 
to state an account of the moneys due on the respective pur- 
chases, for principal and interest, after deducting the payments 
which may have been made, and the parts of the debts dis- 
charged or assigned, with notice as aforesaid. And the master 
is further ordered and directed, to ascertain and report the 
amount of the principal and interest due on the mortgage given 
by Henry Corl to the defendant, according to the true sum men- 
tioned in the mortgage, and, also, according to the sum men- 
tioned in the registry thereof; and in taking the accounts afore- 
said, the depositions and exhibits in the cause may be used by 
the parties ; and they are to be at liberty to produce ftirther 
proof, which the master is also to report ; and all further ques- 
tions are, in the mean time, reserved." 
418 
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For the reasons of this decree, vide the opinion of the chau- in error, 
cellor in the report of the same case, 1 Johns. Ch, Rep. 288. albany 
296. 304. April, laeo'. 

Van Buren, (A. G.) for the appellant. 1. Admitting all 
the facts stated in the respondents' bill, they have no right to 
relief in equity against the appellant. The registry of mort- 
gages is solely for the purpose of securing priority, as to 
subsequent incumbrances. The registry is not necessary to 
give any validity to the mortgage itself. Suppose this mortgage 
«had not been registered, and the mortgagee had proceeded to 
a foreclosure under the power of sale, could the chancellor 
have enjoined him from proceeding? A court of equity would 
interfere only on the ground of a mistake in the registry, or 
because the respondents are bona fide purchasers, without 
notice. But it was for the appellant, not the respondents, to 
ask relief on the ground of the mistake, since he is the person 
aggrieved. Can the respondents file a bill to take advantage 
of a mistake committed by the clerk, to the injury of the 
appellant ? 

2. Then, as to the other ground, this is the first attempt of 
a bona fide purchaser, in possession, to obtain relief against 
another. On a bill of discovery, if the defendant says, '^ I am 
a bona fide purchaser," and refuses to disclose his title, a court 
of equity will dismiss the bill, and leave the party "^to seek his 
remedy at law. (I Madd. CL 170, 171. 8 Finer Ab. Ui. 
Discovery^ 546. 2 Madd. Ch. 255. 2 Vesey, jun. 457.) 
" The title of a purchaser for a valuable consideration, is no 
ground for relief, though it is a good defence." {Patterson v. 
Slaughter, Ambler, 192.) A court of equity will not make a 
decree depriving a party of his right, on the mere allegation 
of the plaintiff. The plaintiff must prove that he is a bona fide 
purchaser without notice. Now, the evidence of ^i*. Whitney, 
in answer to the sixth interrogatory, is merely an inference 
from circumstances, that the first notice which Frost and 
Goddard had of the mortgage, was in Stptember, 1907. The 
chancellor has decreed, upon the mere allegations in the bill, 
because those allegations have not been disproved by the 
appellant. Where a bona fide purchaser in possession is 
attacked, he may state that fact as a defence in his answer 
under oath, and it will protect him. The respondents do not 
allege that M. Goddard had no information of the mortgage 
at the time Corl executed the deed to him. Frost says he 
had no notice, nor had M. G. notice, according to his, Frosfs, 
knowledge and belief But it may be objected, that this point 
was not raised at the hearing in the court below, and, therefore, 
cannot be urged here. But every point which, from the record, 
goes to the very foundation of the action, may be raised at 
any time. (Palmer v. Lorillard, 16 Johns. Rep. 353. per 
Kent, Ch. J.) 
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MN ERROR. 3. Both parties being equally innocent, and having, therefore, 
equal equity, the bill ought to have been dismissed, and the 
parties left to their respective remedies at law. (1 Fanbl. 
Equ. ch, 4. 8. 25. ch, 5. «. 3.) The respondents have adequate 
remedy at law. The only questions are as to the true con- 
struction of the registry act, and as to notice ; these are 
questions peculiarly fit and proper for a court of law. But we 
contend that the appellant has the greater equity ; his inno- 
cence is purer. The respondents made their purchase of C. 
before he had a legal title ; and they ought, before they com- 
pleted their purchase, to have examined the registry, which 
would have led to the discovery of the mistake. If the 
respondents had filed their bill to redeem the mortgage, on 
paying the 300 dollars, they might have insbted on the relief; 
but their bill *was not filed for that purpose. {Bime v. 
Hartpole, 5 Bro. P. C. 197. 2 Madd. Ch, 138.) 

4. The conditions upon which the escrow was to take efilsct 
as a deed, not having been complied with, the title never 
passed out of the appellant. (4 Com, Dig. Fait. A. 3.) 
The conditions were, that C was to pay the balance, as stated, 
and have the mortgage duly executed and put on record in 
the counties of Onondaga and Stneca, and bring the certificates 
of the clerks of those counties, and of Cayuga, that there was 
no other mortgage or incumbrance. Now the mortgage never 
has been duly recorded ; that was an essential and a very 
important condition ; for on that the appellant relied for his 
security as to the purchase money. If Carl, or the respondents, 
should file a bill for a specific performance of the contract, a 
court of equity could do justice to all parties. It cannot be 
said that the plaintiff waived this condition, for he did not 
know of the mistake, until after he had advertised the premises 
under the power of sale, in September, 1807. 

5. The chancellor declares that the registry is good as to 
the 300 dollars ; if so, the appellant was entitled to that sum, 
with interest, in addition to the sum of 1 ,264 dollars and 1 1 
cents, ordered to be brought into court. 

6. Cole and Heehj, two of the respondents' witnesses, were 
interested, and therefore incompetent. 

7. The decree, by restraining the appellant from proceeding, 
protects the property of persons who are not parties to the 
suit, and who have not applied for relief 

H. Bleecker and Van Vechien, contm. Thejirst and second 
points were not raised at the hearing in the court below, and 
cannot, therefore, be urged here. This is the settled rule of 
the court. (13 Johns. Rep. 576. 14 Johns. Rep. 560. 2 
Sch. and Lejroy^s Rep. 712.) Nor does the observation of 
the chancellor, in Pcumer v. Lorillard, at all weaken or vary 
this acknowledged and well established rule of a court of 
appeals. The appellant should have demurred to the bill. 
420 
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(2 Catnes's Cases in Error, 40. 56. Cooper's Eq^i. PL 117.) IN ERROR , 
To allow him to make the objection here, would be, in efTect, albany, 
permitting a demurrer in this court, (a) But what are these April, im. 
objections ? The proceeding under the *power of sale, which 
is not known in England. (6) is equivalent to a bill and a 
decree of foreclosure. {Jackson v. Htnry, 10 Johns. Rep. 
185.) When, therefore, the respondents found their lands [^552] 
advertised for sale, they could only offer to pay to the appellant 
the 300 dollars expressed in the registry ; and when that was 
refused, their only remedy, to prevent the consequences of a 
sale, was to apply to a court of equity. They were, in effect, 
defendants against a proceeding on the part of the appellant 
to foreclose the mortgage, and which was equivalent to a bill 
for a foreclosure. The answer of the appellant puts the case 
on that ground, and obviates all the difficulty which has been 
raised. He charges that the respondents had notice of the 
true mortgage, and prays that they may account accordingly, 
and pay to him the amount due, or that their equity of re- 
demption be foreclosed. The appellant thus puts himself on 
the jurisdiction of the Court of Chancery, as fully as if he had . 
filed a bill against the respondents for a foreclosure. 

Much has been said about notice. It is not usual for a bill 
to aver a want of notice. The fact comes out in the plea or 
answer. The appellant, in his answer, alleges that the re- 
spondents had notice, and the replication puts this allegation 
at issue ; and it was for the appellant to prove the truth of his 
allegation. Again : it was, in effect, a bill to redeem, on 
paying what the respondents owed, or the 300 dollars, with 
interest. They do not, in precise words, pray for leave to 
redeem, but for relief according to their bill ; and that must 
be on paying the 300 dollars with interest. (1 Johns. Rep. 
117. 559. 1 Johns. Cases, 431.) It is said that the respond- 
ents ought to have been dismissed, and sent to a court of law. 
But could a court of law ascertain what was due on the 
mortgage, or on what terms the respondents might redeem 
and keep possession ? No matter, if the equity of the parties 
was equal. The Court of Chancery must mete out equity to 
the parties according to their legal rights, or under the statute. 
As to the hardship of the case on the part of the appellant ; it 
is equally hard on *the respondents as innocent purchasers, if [ * 553 ] 
they must pay the 3,000 dollars, or lose their land ; and the 
statute gives them the legal advantage arising from the defec- 
tive registry. Every case in which a person, having a second 
deed, procures its registry before the first is recorded, is equally 
hard. 

3. Corl did perform the conditions, on which the deed was 
made an escrow ; he delivered the mortgage to the clerk to be 
registered, and the clerk endorsed the usual certificate of the 

(o) Vide Henry ▼. Cuyfer, vol. 17. p. 469. 

(b) Vide PoteJl an Mortg. 13, 14. Croft ▼. Powdi, 2 Omun*g Rm.GOS. 
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registry. It was not the duty of C to inspect the registry and 
compare it with the mortgage. The parties could intend no 
more than that C. was to produce to fV, the ordinary evidence 
of the registry. W. was the agent of the appellant, and was 
satisfied; he delivered the deed to C, and B. himself remained 
satisfied for years. He proceeded to sell under the power 
contained in the mortgage. Now, he could not take a single 
step under the mortgage, without recognizing the conveyance, 
and that the legal title had passed to C. the mortgagor. He 
has persevered to the last, in demanding payment of the 
mortgage. He is concluded by his own acts. It is a con- 
tradiction for him to say, that no title passed to C, and yet 
insist on his rights under the mortgage. Besides, the deed 
took effect from its date, and the titles of all intermediate 
purchasers are protected by it. {Jackson v. Bull, 1 JbAns. 
Cases, 81.) 

4. The chancellor admits the mortgage to be good for 300 
dollars ; but it is a question whether the mortgage was good 
for any thing, until after a notice in fact The act concerning 
mortgages (1 iV. R, L. 372. sess. 36. ch, 32.) directs that the 
clerk shall enter in the register the names of the parties, the 
date of the mortgage, the mortgage money, the time when 
payable, the description of the land, &.c. Now, a mortgage 
which is not so registered can have no effect at till against a 
bona fide purchaser. The registry in this case did not contain 
the mortgage money. The mortgage was not duly registered. 
The requisites of the act must be strictly complied with. If 
one omission or defect bo overlooked, another may claim the 
same indulgence; and it is not easy to see where the mischief 
may end. It is a general complaint against courts of justide, 
that *they arc too eager to help cases out of the operation of 
wholesome statutes. The appellant has his remedy against 
the clerk. Again; if the registry is not good, the respondents 
are not bound to pay the 300 dollars. If good, it must be by 
an equitable construction of the statute. If the appellant has 
equity, so have the respondents, who ought not to be charged 
with the payment of the 3(X) dollars, and the interest, without 
notice in fact. The registry was not notice, within the meaning 
of that word, as applied in a court of equity. (2 Sch, if Lef, 
64. per Lord Redesdale,) It was not such a notice as should 
stop the respondents from paying the purchase money to CorL 
{Spencer, J. 1 Caines^s Cases in Error, 120. Sugden^s L, 
of V, 469, 470.) Admitting, however, that the registry was 
notice, it was effectual no farther than to oblige them to retain 
the 300 dollars, with interest, which they have done. 

5. If any of the witnesses were interested, the appellant 
should have taken the proper measures in the court below to 
prevent or suppress their testimony. Not having done so, the 
objection now comes too late. But they proved nothing 
material, except the payment of money by Frost to CorL 
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6. The objection that the decree gives relief to persons not IN error. 
parties, is, in effect, an objection of the want of proper parties ; 
and the plaintiff should have availed himself of it by demurrer 
or plea, or at the hearing in the court below. {Cooper* s Equ, 
PL 185. 289.) If not insisted on there, it cannot be made, 
on appeal, in this court. (1 Johns. Ch. Rep. 437. 9 Johns, 
Rep, 591.) But these persons had no interest in opposing 
the decree ; and if they had been made parties, it, could have 
no effect to vary the decree. 

The respondents stand before the court as bona fide pur- 
chasers, who are always entitled to the protection of a court 
of equity (Sugden's L. of V. 476. 496. 513. Newland on 
Contracts y 515. 2 Vesey^ Junr, 454. 9 Vesey^ 24.) 

T. A. Emmet, in reply. 1 and 2. The first and second 
points, though not made in the court below, go to the whole 
merits of the case, and it would be against all principle to 
exclude the consideration of them. The rule is, that where 
^tbere is a clear case of equity against the party, and he raises [ * 555 ] 
in this court a new point, which, if it had been stated in the 
court below, might have been obviated, he shall be deemed to 
have waived it by his silence. In Gelston v. Hoy ty (13 Johns. 
Rep. 561.) and Franklin v. Osgood , (14 Johns. Kep. 527.) 
there were perfect grounds of relief, independent of the point 
newly raised in this court. {James v. M'Kinnon, 6 Johns. 
Rep. 543.) 

This is not a bill to redeem. It is founded on a mistaken no- 
tion of being entitled to relief, as a bona fide purchaser, without 
notice ; and the prayer is to stay the sale of the premises under 
the power. It is essential to a bill to redeem, that it should 
offer to pay the amount due to the mortgagee ; and in that 
case, there is a final decision as to the rights of the parties. 
Here the decree is for a perpetual injunction, if the 300 dollars, 
with interest, is brought into court ; otherwise the bill is dis- 
missed. The prayer for general relief cannot go further. 
Though it may be resorted to, where the party has a decided 
equity, to protect him from injury, yet it is not used where the 
parties have equal equity. It is against the rules of pleading 
for the defendant to pray relief in his answer. If he has ground 
for relief, he should file a cross bill. Then, this bill stands 
merely on the equity arising out of the circumstance of the re- 
spondents being bona fide purchasers. Now, a case is not to be 
found of a bill filed for relief on that ground only. Being a bona 
fide purchaser, is not an equity, though it may rebut an equity. 
It is a shield, not a sword, as Lord Eldon observed. No notice, 
is a negative affirmation, not susceptible of proof. It is, however, 
good matter of defence, on the oath of the defendant, and if not 
contradicted by proof, it stands on his oath. But, the chancellor 
says, it is averred in the bill, and is not contradicted by the evi- 
dence. But it is unprecedented in chancery pleadings, that an 
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April, 1820. .Rep. 501.) Palmer v. Lorillardy (16 JoAiw. /Icp. 348.) In 
^ ~ ' Chamley v. JLo/yZ Dunsany and others, (2 ScA. ^ Ltf. 712.) 
Lord Eldon, in speaking of an account of personal estate which 
had been insisted on at the bar, as necessary to the decision of 
the cause, said, it was not looked for by any one of the parties, 
and as the point was not made below, it could not be made by 
way of appeal. Lord Erskine, in the same cause, (p. 719.) 
observed, '' that all objection on that score is removed, because 
it appears, that every one of the parties Utigant, supposed such 
account unnecessary ; and the conduct of the appellant, in 
making the objection here, is like that of a party who would 
seek to set aside a verdict, because evidence was not given to 
a jury which he had in his power at the trial, and would not 
give." 

Without repeating what fell from different members of this 
court in the cases referred to, all of which are reconcilable, 
the principle to be extracted from them I believe to be this : 
[ * 559 ] That no party shall be allowed to surprise or mislead *his ad- 
versary. Thus, if a party in the court below shall purposely 
suffer a decree or judgment to pass against him, by default, 
without contesting it there, he shall not be heard here ; or, if 
counsel shall, for the first time, raise a point here, which might 
have been obviated, had it been made in the court below^ he 
ought not to be permitted to do so. 

In the case of Gtlston v. Hoyt, this court refused to hear the 
demurrer argued here, because the counsel had purposely 
declined arguing it in the Supreme Court ; and had thereby 
deprived the plaintiff below of a right which would have been 
granted to him ; the right of having the pleading demurred to 
amended, if vicious, on payment of costs ; a privilege this court 
could not grant. It would, in such a case, operate as a fraud, 
to he by, and suffer judgment to pass by default, with the view 
of subsequently seizing on the same point in this court, and 
impose upon the party the accumulated costs of the whole 
action, if the pleading demurred to was bad. Such a course 
of proceeding would, also, defeat the provisions of the consti- 
tution, requiring the reasons of the decree or judgment to be 
made known to this court. 

But where a cause has been defended in a court below, and 
comes here for review, and a poigt is made here which could 
not be obviated in the court below, by proof or amendment, I 
am clearly of opinion, that this court ought not to refuse cog- 
nizance of such point, (a) We may not, it is true, upon such 
point, have the reasons of the judgment in the court below ; but 
this consideration cannot, and ought not, to preclude this court 
from entertaining such point. To those conversant with judicia 
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discussions, it is well known, that the re-examination of a cause, /^ error. 
before a court of dernier resort, is admirably calculated to elicit 
truth, and to detect any error, whether of the counsel or court, 
which may have taken place at an earlier discussion of the 
cause. Counsel not only come better prepared from the pre- 
vious discussion, but all their faculties are put in requisition 
for the final and last hearing. A point decisive of the cause 
may have been overlooked by the counsel and the court ; a 
point too, probably, growing out of the case, which no *evidence 
or amendment could alter or shake. Can it, then, consist with 
sound reason, or a sacred regard to individual j istice, that this 
court should close its eyes, and refuse to see that which may de- 
cide a cause, because it had not been before observed ? I think 
not. The cases of James v. M^Kinnon, Lyon v. Tallmadge, 
Palmer v. Lori'Iard, are strong authorities in support of my po- 
sition ; and they are not weakened by Mhe other cases, if correctly 
understood. The case, too, of Le Guen v. Governeur an I Kemble, 
(1 Johns, Cas, 436.) shows, that though this court expect to 
be informed of the reasons of the court below, it is not confined 
to those reasons. In that case, an appeal was made from an 
order directing a feigned issue. This court were of opinion, 
that such issue ought not to have been directed, but proceeded 
to hear the cause on its merits, and made a final decision. This 
procedure was justified by precedents in the house of lords. 
There, the chancellor had given no opinion on the merits ; yet 
it was not considered an obstacle to the final hearing here. 
Upon the whole, I cannot doubt the right of this court, nor its 
duty, in hearing and deciding the first point now raised. 

To the first point, whether the facts stated in the bill give 
the respondents a right to proceed in a court of equity, as 
plaintifis, it has been answered, that the bill is, substantially, a 
bill to redeem, and that the facts sot forth, and the case made 
out, are of equity jurisdiction, and entitle the respondents to 
the relief decreed. 

It is certainly an essential part of a bill to redeem a mort- 
gas^e, that it ofler, in express terms, to pay the amount due, 
with costs The bill usually states a prior tender of the money, 
and a refusal to accept it. It seems to me impossible to con- 
sider this as a bill to redeem the mortgage. Its frame and 
object were to obtain a decree setting aside the respondent's 
mortgage for any greater amount, than the sum for which it 
was erroneously registered. In terms, it does not pray a re- 
demption of the mortgage, and it omits, what I consider an ail 
important averment, the readiness to pay whatever shall be 
decreed. The mortgagor, on the non-payment of the money, 
nas a light to foreclose the ^equity of redemption, by a bill in 
equity. The projier parties being before the court, the mort- 
gage and its non-payment being established, there is a decree 
for the payment of the principal and interest within a specified 
time, or in default thereof, that the mortgagor and those claim- 
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W ERRO H ing under him be barred of their nght to redeem. The mort- 
'' g^g^r ^^ A correspondent right to call on the mortgagee in 
equity, to accept his principal and interest, and costs at law, 
and to reconvey all his interest under the mortgage, free from 
incumbrances. A bill to redeem operates, in one respect, like 
«L bill to foreclose ; for if it be dismissed, in default of payment 
of the money, at the time specified, it has the precise eflbct of 
a foreclosure, and is equivalent to a foreclosure. (2 Madd. 420.) 

The chancellor never treated or considered this as a bill to 
redeem ; and if the respondents failed in complying with that 
part of the decree ordering the payment of the money adjudg- 
ed to be due, it does not draw after it the consequences of a 
foreclosure. It is an established rule in equity, that relief in- 
consistent with the specific relief prayed for, cannot be given, 
under the general prayer for relief A bill seeking general re- 
lief, and omitting an essefltial requisite to constitute it a bill to 
redeem, cannot be so regarded, nor draw after it the conse- 
quences incident to such a bill. 

The foundation of the bill is, that the respondent was taking 
measures to sell the mortgaged premises, under a power in the 
mortgage from Corl, for securing the payment of 3000 dollars, 
whereas, it was registered as a mortgage for 300 dollars only : 
setting forth a purchase from Corl, the payment of part of the 
consideration, and the execution and delivery of notes for the 
residue. I shall consider the averment of the bill to be, that 
Frost and Goddard, at the time of the conveyance to them, 
had no knowledge of the appellant's mortgage, and that they 
were bona fide purchasers. 

In Patterson v. Slaughter, (AmbL 293.) Lord Hardtvicke 
laid down the rule to be, that the title of a purchaser, for val- 
uable consideration, is not ground for relief, though it is a good 
defence. No book of precedents, no treatise *on equity, fur- 
nishes a case of a bill filed on the ground that there has been 
purchase without notice and for valuable consideration. Lord 
Eldon thus explains the defence : " the principle of the plea is 
this: I have honestly and bona fide paid for this estate, in order 
to make myself owner of it, and you shall have no information 
from me, as to the perfection or imperfection of my title, until 
you deliver me from the peril, in which you state I have placed 
myself, in the article of purchasing bonafide.^^ 

If the defendant has an equal claim to the protection of a 
court of equity, to defend his possession, as the plaintiff has 
to the assistance of the court, to assert his right, the court will 
not interfere on either side. This is the case when the de- 
fendant is a purchaser for a valuable consideration, without 
notice ; this he may plead in bar of the suit ; and the plea 
must always be put in upon oath. (Mitford PI 215.) The 
respondents attempt to make use of the feet of a bona fide 
purchase, for valuable consideration, and without notice, as a 
substantive ground of equity for offensive operation ; thus 
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inverting the order of proceeding, and wholly dispensing with J.v error . 
the essential part of what is merely a defence ; I mean the albam " 
oath of the purchaser to his plea. Here there is no oath or April, 18%' 
proof of the fact, that the respondents were purchasers within 
the rule ; for the swearing to the bill by one of the respondents, 
for the purpose of an injunction, is, in no sense, the oath re- 
quired to such a plea. As was to have been expected, there 
is no proof that the respondents had no notice of the mortgage 
as one for 3,000 dollars, before their purchase. In the nature 
of things, they could not prove that they had not notice. The 
appellant was entitled to have their denial of the fact of notice, 
and their averment that they were purchasers bona Jide, and 
for valuable consideration, under oath. These considerations 
are, I apprehend, sufficient to show that the decree cannot be 
sustained. 

As the case has been argued at large, and as it may save 
litigation and expense, to have the opinion of the court on the 
merits, I proceed to examine them. Should the respondents 
file a bill to redeem the mortgage as registered, on *paying [ 563 ] 
the 300 dollars, and interests and costs, the appellant must 
either avail himself, by answer, of the mortgage, as one for 
3,000 dollars, or file his cross bill to foreclose it as such ; the 
question would then arise, supposing the respondents to be 
bona fide purchasers without notice, what would be the rights 
of the parties? This involves the third point, whether the 
conditions upon which the escrow was to take effect, as the ap- 
pellant's deed, have been complied with, so that the title pass- 
ed to Corl, The conditions were, that Corl should pay the 
balance then due, and have the morien^ey (after executing that 
and the bond) put on record, and bring a certificate from the 
clerk that no mortgage or other incumbrances were against the 
lots ; Mr. Westerlo was then to deliver the appellant's deed to 
Corl. The deed was delivered on proof satisfactory to the 
agent ; but it is contended, that the condition of having the 
mortgage put on record was not complied with ; because, there 
was a mistake in the registry, in recording the mortgage, as • 

one for 300 dollars, when it was, in fact, for 3,000 dollars ; 
and that, therefore, the delivery of the deed was unauthorized 
on the part of the agent. This condition must receive a rea- 
sonable construction. It was not an act expected to be done 
by Corl personally, for he had no right or power to do it ; this 
duty entirely appertained to the clerk. It would be unnatural 
and unreasonable, to construe this condition in any other way, 
than that Corl was to deliver the mortgage to the clerk, or his 
deputy, to be put on record. We ought not to interpret the 
condition with reference to the mistake which has occurred ; 
and it is clear that we cannot construe it literally. Had there 
been no mistake in the registry, can any one doubt, that the 
condition would have been fulfilled by CorFs delivering the 
mortgage to the clerk to be recorded, and that he had recorded 
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IN ERROR, it ? It might, then, with the same force, be objected, that Cwt 
did not personally put it on record. But, it is said, the mort- 
gage was not recorded , in consequence of the mistake. It was re- 
corded inaccurately ; yet it was recorded, so fer as respected CorL 
Surely, it cannot be required of him. that he should stand by and 
see that the clerk does his duty. Both the appellant and Mr. 
JVesterlo were satisfied, for a *long time, that Corl had performed 
the condition ; thus the appellant left in Corl^s hands the evidence 
that he was the owner of the property, and the power to implicate 
third persons relying on the fact, that Corl was the owner of 
the land, he having the appellant's deed for it. To insist, 
after such a lapse of time, as against third persons, upon the 
non-fulfilment of the condition, appears to me inequitable and 
unjust; and I, therefore, entirely concur in the opinion ex- 
pressed by the chancellor, that the deed was well delivered ; 
that the condition was performed according to the views, ex- 
pectations, and instruction of the parties ; and that it related 
back so as to validate the conveyance to Frost and Goddard, 
I, also, agree with the chancellor, and for the reasons he 
has expressed, that the respondents are not to be charged with 
notice of the contents of the mortgage, any further than is set 
forth in the register, unless actual knowledge of the mortgage 
is brought home to them. I consider the respondents liable 
for the 300 dollars, with interest, and for any balance in tlieir 
hands beyond that sum, and as to which they had not commit- 
ted themselves to third persons, when they were informed of 
the real amount of the mortgage. I perceive no reason why 
they should pay the 300 dollars and interest, and, also, in ad- 
dition to that, the balance in their hands ; for if we admit that 
the registry was notice, as I think it was, to the amount of 
300 dollars, the respondents have a right to say, that the sum 
unpaid, and in their hands, was intended to be applied towards 
satisfaction of the mortgage. I regret, that the bill was not so 
framed as to enable the court to put an end to the controver- 
sy ; but justice must be administered on established principles, 
and according to established forms. 

The decree must be reversed, with directions to the Court 
of Chancery to dismiss the bill, without prejudice to the re- 
spondents' rights. 

WooDwoRTH, J. It is objected by the respondents' counsel, 
that several points, not urged in the court below, are now relied 
on as grounds for reversing the decree. That the cause was 
[ • 565 ] fully argued before the chancellor, appears *from the report; 
and if it shall now appear, that the case presents important 
questions on the merits, to which his attention was not called, 
I should rather incline to believe they had escaped the re- 
searches of counsel, than that they were designedly waived or 
abandoned, for the purpose of bringing them, in the first in- 
stance, into view in this court. The rule is, undoubtedly, sal- 
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utary, that no party shall be permitted to pass the court below IN error. 
in silence, and thereby make this a court of originaly not ap- 
peltate jurisdiction ; neither will this court listen to objections, 
which, if made in the court below, might have been removed 
by the exercise of the ordinary powers of the chancellor, pre- 
vious to, or at the hearing. But where the justice and law of 
the case are intimately connected with the new points raised, 
and are so material, that had they occurred either to the court 
or the counsel, it is evident they would have been examined, 
it would be a perversion of justice to deny a party the right 
to bring them into review when the cause is heard on appeal. 
In Palmer v. Lorillard, (16 Johns, Rep. 353.) it is said, " that 
the rule was only intended to be applied to objections, that 
the party may be deemed, by his silence, to have waived, 
and\vhich, when waived, still leave the merits of the case to 
rest with the judgment. But if the foundation of the action 
has manifestly failed, we cannot, without shocking the common 
sense of justice, allow a recovery to stand." I consider the 
first, second, and sixth points, raised by the appellants, as em- 
braced by this principle, and essential to be considered, in order 
to arrive at a correct decision. 

I will examine the first and second points in connection. 

The appellant contends, that the facts stated in the respond- 
ents' bill, give them no right to proceed against the appellant, 
as plaintiffs, in a court of equity ; that both parties being 
equally innocent, and having equal equity, the bill should 
have been dismissed, and the parties left to their remedies at 
law. The scope of the respondents' bill is to obtain relief 
against the appellant's mortgage, on the ground that they are 
purchasers ybr a valuable consideration, without notice, concluding 
with a prayer for general relief. The question then is, whether, 
according to the course of the *Court of Chancery, this relief 
can be sought affirmatively by bill, or whether the party must 
not rely on it, byway of defence. If the facts charged, are 
only available when averred in the pica or answer, it follows 
they cannot form the ground for a decree, when alleged in the 
bill. The reason is obvious ; they will, in many cases, protect 
and shield a defendant when assailed, but they do not permit 
him to become the assailant. 1 have not met with a single 
case where the allegation of being a purchaser for valuable 
consideration, without notice, was ever deemed sufficient to 
decree relief against a defendant, having equal equity with the 
plaintiff, nor indeed to any relief whatever ; although the 
books contain numerous cases, where the same state of facts 
would constitute a perfect defence. In the case of Patterson 
v. Slaus^hter, {Ambler, 292.) Lord Ilardwicke recognizes 
this distinction ; in that case, the defendant having put in his 
answer, discovered that the person under whom he claimed, 
was a purchaser for a valuable consideration, without notice 
on petition to take the answer off the file, and put in a ne^ 
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IN ERROR, answer, two methods were proposed, to give the defendant 
the benefit of this discovery: 1st. To file a cross bill; 2d. 
To put in a further answer. As to the first, the chancellor 
observes, " the title of a purchaser for valuable consideration, 
is not ground for relief though it is a good defence.^^ If we 
examine this point, independent of authority, I apprehend we 
should arrive at the same conclusion ; the material allegations 
in the bill are, that the plaintiffs are purchasers for a valuable 
consideration, without notice ; but how can a plaintiff prove 
the want of notice ? It is not susceptible of proof, from the 
very nature of the inquiry, without resorting to the evidence 
of the party averring the want of notice. When he elects to 
become plaintiff, he cannot testify for himself; the allegations 
in the bill are not evidence for him ; they must be proved, or 
admitted, before relief can be granted. The case of a defend- 
ant in chancery is widely different ; no decree can be made 
against the positive denial in his answer, unless disproved bj 
two witnesses, or by one witness and circumstances. In many 
respects, the defendant is viewed in the light of a witness, *as well 
as a party. There is manifest propriety, then, in saying, that 
a purchaser, without notice, must act on the defensive ; as a 
defendant, bis oath, in the first instance, is competent testi- 
mony to prove the fact. He is the only person who can testify, 
that he had no notice ; it rests within his knowledge. Third 
persons, it is true, may state facts and circumstances which 
render notice improbable, but there still is better evidence rest- 
ing in the bosom of the defendant, which enables him, and him 
only, to say he had no notice when he purchased ; but the 
moment he quits this rampart, and becomes plaintiff, he inca- 
pacitates himself lie is the only witness who can prove the 
fact ; but, as plaintiff, he must make out his case aliunde. His 
shield, it is true, remains, but he has no weapons for offensive 
war. While defendant, his oath is sufficient, until the plaintiff 
charges him with notice by competent proof; but, when plain- 
tiff, his opponent may rest on his arms, in safety, because the 
fact cannot be established, prima facie, so as to claim relief 
If we examine the proof on behalf of the respondents, it will 
be seen, that as to the question whether the purchase was 
made without notice, we are loft to conjecture. I have already 
shown that the oath of the respondents is not evidence ; it can 
establish no fact, and must be rejected ; if want of notice can 
be made out, the testimony must be derived from a different 
source. What, then, is the proof to support this essential part 
of the case ? It is derived from the testimony of Samuel 
Whitney, who says, " that in the fore part of September 1807, 
he discovered the mortgage in question, on record in the clerk's 
office of Onondaga, and communicated the fact, immediately, 
to one of the sons of Martin Goddard ; and he knows, that 
his communication was the first notice the said Goddard, or 
Frost, had of the said mortgage, from the circumstance of 
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Samuel Ooddard^s going the veru next day to the clerk's office^ IN ERROR, 
to examine the records as to the fact ; and, also, from the 
alarm they discovered, on their knowledge of its certainty. 
That his situation was such, that he would, in all probability, 
have heard of said mortgage as soon as Frost and Goddard,^^ 
This is the only testimony to this point ; and it may serve as 
an illustration of a preceding remark, that want of notice is a 
fact *which can only be proved by the party denying it, and 
cannot be established by evidence aliunde ; if it could, in any 
supposable case, it cannot be pretended that this evidence 
amounts to any thing. ' The facts stated by Whitney are not 
inconsistent with full knowledge previously received by Frost 
and Goddard. This position will be obvious from a moment's 
consideration. Whitney discovered the mortgage in September^ 
1807 ; but how does this prove that Frost and Goddard had 
not discovered it previously ? Whitney communicated his 
discovery immediately to one of the parties ; but this does 
not prove that it was any discovery to Goddard ; non constat^ 
but that he knew the fact before ; but Whitney knows, that 
this was the first notice to Frost and Goddard. How ? Does 
he state a fact altogether inconsistent with previous notice to 
them, and on which he founds his knowledge ? No : but 
Goddard went the next day to the clerk's office to examine ; 
the answer is, he might have been informed repeatedly before, 
and become chargeable with notice of the existence of the 
mortgage, and yet not have been at the clerk's office ; for it 
must be kept in mind that want of notice is not confined to 
the mortgage on record, but is a denial of a knowledge of the 
existence of the appellant's mortgage, whether registered or 
unregistered. The other circumstance, relied on by the witness, 
is the alarm they discovered. Now, the answer to this is, that 
neither their acts nor declarations can ever bq made use of in 
their favor, although good evidence, if they make against 
them ; besides, if it was contemplated that want of notice 
could be established by mere negative testimony, such as this, 
connected with the acts of the pasties, to be benefited by 
establishing the fact, we should expect, in such a case, that 
their conduct and acts would correspond with the intent, and 
be calculated, at least, not to raise a presumption against them. 
The alarm, then, whether real or pretended, cannot be adduced, 
legally to establish any fact ; for it is not susceptible of proof, 
any more than the want of notice itself From the preceding 
considerations, I apprehend, it abundantly appears, that being 
a purchaser for valuable consideration, without notice, does 
not, of itself, form a substantive ground of relief by bill ; and, 
secondly, that if it did, the proof *ofrered by the respondents 
failed to establish the fact. For the purposes of justice, there 
is no necessity, that a party averring want of notice, should 
be protected, other than by way of defence.' In that case, 
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IN ERROR, having at least equal equity with the party seeking relief, he 
must prevail ; but the case assumes a different aspect, when in 
the character of plaintiff, he asks the interposition of the court 
to restrain a party, having equal equity with himself, from 
proceeding at law. If the appellant can, at law, prevail against 
the respondents, chancery will not disturb him, because, both 
parties being innocent, and.the equity equal, it will not interfere. 
Whether the appellant can have a perfect remedy at law, is 
not the inquiry. We leave the parties to contest their rights 
at law, without the restraint or interposition of a court of 
equity. 

In applying this principle to the case under consideration, it 
will produce no injustice, or even hardship ; for he who has 
superior right at law, has also equal equity with the party 
against whom he succeeds. I am aware, however, that in the 
situation in which the present parties are placed, a resort to a 
court of equity may become necessary, to protect the respond- 
ents against probable loss. If the -appellant was proceeding 
to foreclose his mortgage by advertisement, according to the 
statute mode of foreclosure, then, for the safety of the respond- 
ents, it would be necessary to file a bill to redeem ; for whether 
the mortgage could be enforced by the appellant, for the 
whole sum due, or not, I have no doubt it was a valid registry 
to the amount of C/iree hundred dollars. If, therefore, a sale 
had taken place, the purchaser would, undoubtedly, hold dis- 
charged of the respondents' title ; and if the premises were bid 
off for a sum equal to the appellant's demand, which is not to 
be doubted, the respondents might in vain seek to compel the 
appellant to pay over to them the amount exceeding the sum 
for which the mortgage had been registered. A bill to redeem 
this mortgage, by paying the 300 dollars and interest, would 
be a proper proceeding on the part of the respondents ; in 
which bill it might be expedient to state the whole «!ase, and, 
among other things, to aver, as they have in the present bill, 
that they were purchasers for valuable consideration, *and with- 
out notice, not on the ground that such allegation was compe- 
tent proof, or any proof at all, to establish the fact affirmatively, 
but as a denial, for the purpose of repelling any presumption 
or inference, that they had knowledge or notice of a mortgage 
of a greater amount that the sum inserted in the registry ; and 
but fbr the denial so made, such presumption or inference 
might be attempted to be raised and founded on the silence of 
the respondents on this point in their bill. In such a case, I 
incline to think redemption would be decreed on paying the 
amount registered, and such sum as should appear to have 
been unpaid by the respondents, on their purchases, at the 
time they were affected by notice, according to the principles 
of the chancellor's decree. It must, however, be understood, 
that such relief could only be granted on the supposition, that 
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the deed to Carl had taken effect, and tlie appellant was IN error 
obliged to look to the mortgage only for indemnity. 

The counsel for the respondents contended, on the argu- 
ment, that this was a bill to redeem ; but the authorities cited 
do not support the doctrine. The case of Warren v. Rath- 
bone, (10 Johns, Rep, 587.) is not analogous. It is there decid- 
ed, that " where a court of equity .gains jurisdiction of a cause, 
for one purpose, it may retain it generally ;" but this has no 
connection with the question, whether the bill in the present 
case contains the essential requisites of a bill to redeem. On 
looking into precedents, it will be found that no fact is better 
established, than that the plaintiff who seeks redemption must 
aver, " that he is ready to pay what is due for principal and 
interest on the mortgage." It can require no argument to 
prove that this is indispensable. How can the chancellor de- 
cree a redemption, without payment of what is due ? It would 
be nugatory to make such a decree, unless the plaintiff makes the 
offer of payment. The plaintiff cannot be compelled to redeem 
on the terms of payment ; it is at his election to do so or not. 
If he makes no offer, he does not lay the foundation for a decree 
to redeem, nor can he expect it, although the bill may contain 
a special prayer for that purpose. In this cause, the bill states, 
that on the discovery of the mortgage registered. Frost applied 
to the appellant, and proposed to pay the three hundred dollars, 
*and interest, which he refused to accept ; this was some time 
before the filing of the bill. The offer is not made in the bill, 
nor does it appear by any thing contained in it, that they were, 
willing to pay the money when the bill was filed ; it is rather 
to be inferred, that the respondents contemplated relief on dif- 
ferent grounds. The prayer of the bill is for an injunction to 
stay all proceedings under the mortgage, and for general relief 
I do not consider this (unaccompanied with an offer to pay) 
as sufficient to authorize a decree to redeem. And, conse- 
quently, the case, as made out by the respondents, cannot, 
according to principles well established in the Court of Chan- 
cery, be sustained. 

With these remarks, I might dismiss the further examination 
of this cause ; but as the parties may be disposed to bring up 
the question for relief in some other form, I think it will be 
useful now to decide another question presented for the con- 
sideration of the court, which, if decided against the respond- 
ents, puts this controversy at rest. I refer to the question 
whether the title to this lot ever passed out of the appellant. 
The examination of this point leads us to consider, whether 
the deed from Beekman to Corl was delivered as an escrowy 
and upon what conditions ; and, secondly, have the terms or 
conditions agreed on between the parties been performed ? If 
they have not been performed or waived by the appellant, the 
respondents cannot have relief in any shape, for in that event, 
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IN ERROR, they acquired no interest in the land by the purchase finom 
Corl. The loss in such a case, of necessity, and rightfully, 
falls on the respondents ; they purchased of. and confided in, 
the integrity of CorL That confidence was, indeed, misplaced, 
and we impart to the victims of fraud and deception our com- 
miseration, while we deny relief at the expense of a party who 
has not contributed to bring on them their loss. 

In October y 1 804, the deed from Beekman to Corl was re- 
ceived by Mr. JVesterh, enclosed in a letter, also covering a 
mortgage to be executed by Corl for the consideration money. 
The instructions in the letter are definite and certain. " The 
deed to be delivered to Corl, provided he pays the balance nou 
due as below stated, and has the mortgage {after executitig it 
and the bond) put on record in the counties of Onondaga and 
Seneca, *and bringing a certificate from the clerics of Onondaga^ 
Seneca, and Cayuga, that no mortgage or incumbrance are 
against those lots,^* This constituted a delivery as an escrow^ 
and is so considered by the chancellor. A deed, so dehvered, 
has no opemtion, and is not to take effect, until the conditions 
are performed. (Co. Lit. 36.) In construing the conditions 
on which the delivery was made, we are bound to give effect 
to the words made use of, according to their known significa^ 
tion, and, by such rule of construction, arrive at the intent of 
the appellant. When the words are perfectly plain and intel- 
ligible, we arc not at liberty to say., the appellant intended 
something different, however plausible may be such a suppo- 
sition. When the grantor says the deed shall take effect on 
the existence of a &ct, we cannot put it on the production of 
evidence of that &ct, however probable it may app^r, that 
had the evidence of the fact, such as exists in this case, been 
proposed to the grantor at the time he made the conditional 
delivery, he would have been willing to substitute it for the 
fact itself. Until his consent is obtained, it would be a vio- 
lation of all principle to change the meaning of the words em- 
ployed. It would, in fact, be making contracts for parties, 
instead of adjudicating on them. The chancellor says, (and 
here, I apprehend, is the foundation of the error,) " the clerk's 
certificate of the registry was all that the letter to Westerlo 
could have intended." How this can be correctly said, I 
cannot conceive, for the appellant has no reference to the cer- 
tificate, but the fact of putting on record. He does not say, 
that he will receive any, nor what kind of evidence of the &ct, 
but he insists on the fact itself for his security ; he had a right 
to say so ; it was a prudent precaution ; on this point he was 
not disposed to risk any thing. In the certificate there might 
be mistake or fraud, and thereby he 'might sustain loss; but 
if the fact existed, to wit, a true registry of the mortn^age, his 
security was unquestionable. The appellant was about parting 
with his property, at a fair value, to Corl; he telb him, in 
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substance, you shall have my title if you secure me. You, the IN error, 
mortgagor, must perfect the security. You are to receive the alb any 
benelit of my title, when you have performed on your part ; April, lasw! 
if casualties or mistakes occur, in carrying into ^effect the stip- 
ulation on your part, you must abide the consequences. The 
chancellor seems to suppose, that if it was intended that actual 
registry should first be made, then it would become necessary 
for the agent to go to the county of Onondaga ; and this, he 
says, was not expected. My answer to this is, that where the 
words used are plain, arguments ab inconvenienti can never be 
listened to, in order to prove an intent against the obvious 
meaning of the words. Whatever was required by the in- 
structions, was the law to the agent, and he was bound by it, 
if he acted at all ; he could not bind his principal beyond his 
authority, and in this case, being a special agent for a definite 
purpose, his acts beyond his authority were void. 

That the intent of the appellant was as I have endeavored 
to prove, is abundantly manifest, from that part of the instruc- 
tions intended to guard against other mortgages or incum- 
brances on the lot ; as to that &ct, the appellant is satisfied 
with the production of a certificate from the clerks of Onan- 
daga^ Seneca and Cayusa, but not so as to the mortgage to be 
executed by Corl; putting on record y u the indispensable requi- 
site to give validity to the deed. That this has not been done 
is admitted, for an erroneous registry is no performance. But, 
it is contended, on behalf of the respondents, that if the con- 
ditions have not been performed, there has been a waiver ; and 
that the appellant has affirmed the deed, by advertising under 
the mortgage ; and his honor the chancellor considers, that 
the appellant, by receiving the mortgage, with the evidence ac- 
companying it, has thereby affirmed the delivery of the deed. 
When the mortgage was received by the appellant, the fact of 
the non-registry was unknown to him, and continued unknown 
until Sjptember^ 1807, when Frost apprised him of the fact. 
The waiver of non-performance necessarily presupposes a 
knowledge of such non-performance. The question, then, 
occurs, how could the appellant waive what he did not know? 
Even in the case of a forfeiture, against which courts of law 
lean, the forfeiture is not waived when there is no knowledge 
that it has been incurred. If the lessor be ignorant that a for- 
feiture has been incurred, acceptance of the rent is not a 
waiver of it ; {Jackson v-. Bronson, 7 Johns, Rep. 227.) much 
less ought the waiver of the conditions to be admitted *in [ * 574 ] 
this case, when the effect of it is to deprive the appellant 
of a security calculated and intended to protect him. That 
the appellant may have believed, that the mortgage was correctly 
registered, is highly probable; the certificate would induce 
such a belief, but, still, it might be incorrect, and, as I have 
already observed, was not the thing stipulated. It did not con- 
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tT9 ERROR, clusively establish the fact, but was merely evidence of it If 
it turned out that the mortgage had been registered, the deed 
took effect ; if it did not, the title did not pass, and the ap- 
pellant claimed nothing under the mortgage. He might well 
receive it, knowing, that in the event of a non-registry, be 
could derive complete protection under the conditions upon 
which his deed was delivered. That it was competent for him 
to ratify the deed, and affirm the mortgage, is admitted ; but it 
is denied, that either is to be inferred, without knowledge 
brought home to the appellant, and his acts of affirmance sub- 
sequently. 

The same reasoning applies to the fact, that in August, 1807, 
the appellant caused the mortgaged premises to be advertised 
under the mortgage. It will be remembered that, at this time, 
and until September after, the appellant remained in total igno- 
rance of the mistake in the registry, and could not thereby be 
said to affirm the deed. On this questioa of affirming the 
deed, and accepting the mortgage, by acts done without 
knowledge of the mistake, let me ask, had the appellant known, 
That the registiy of the mortgage was only good for 3Q0 dollars, 
and such other sum as he might realize by bringing home 
notice to the purchasers, would he, for a moment, have hesi- 
tated in rejecting the mortgage altogether ? The course that 
would have been taken is too plain a proposition to admit of 
doubt; yet, it is contended, that this election shall be denied, 
in consequence of acts done before a discovery was made, that 
the security was defective. The principle, it appears to me, 
would be an anomaly in our laws, demoralizing in its conse- 
quences, and subversive of justice and fair dealing in the com- 
munity. 

I have said that the mortgage was advertised in August, 
1807. This fact is derived from the admission in the answer. 
The counsel for the respondents ask, admitting that the appel- 
lant was ignorant at the time he advertised, why did he pro- 
ceed *aAerwards, until arrested by tKe Court of Chancery ? The 
answer to this is conclusive ; in the first place, there is not a 
particle of evidence in the cause, that the appellant ever did a 
single act, or that the notice of sale under the mortgage con- 
tinued a single day, afler the discovery was made. It would 
be wasting time to prove, that the allegations in the bill, if it 
contained any on this point, are not evidence ; but there is no 
averment that the notice was continued afler the discovery of 
a defective registry. The answer does not admit it, and no 
testimony has been given respecting it, consequently, the fact 
is not before the court ; but if it should be conceded, that the 
advertisement, which was inserted in August , 1807, was not 
discontinued on the discovery of the error, it does not prove 
any act of recognition. The appellant was not called upon to 
act until the time of sale ; then, indeed, he would arrive at a 
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crisis, when it would beoome necessary to determine. Before iN erroh 
that time, the appellant remained passive ; he may have omitted 
to discontinue the advertisement ; and now we are called to 
conclude him, because he did not act. I apprehend, that this 
doctrine is equally unsound with that relied on, as derived 
from the acts of the appellant, done before he had knowledge 
of all the facts ; besides, between the time of discovering the 
defective registry and the day of sale, he had time to deliber- 
ate, whether to affirm or disaffirm the mortgage. When he 
was first informed, it was impossible to decide what the result 
would be, if he pursued the mortgage.. He was a stranger to 
the respondents and their purchases. The information he 
received ascertained the fact only, that the mortgage could not 
be enforced beyond 300 dollars, unless notice could be brought 
home to the respondents ; if noti^ could be made out, then, 
indeed, he could not secure his debt, on the ground of a regis- 
tered mortgage ; but his redress would be equally certain, on 
the principle, that the respondents purchased with notice. 
Now, if the appellant's omission to discontinue the adver- 
tisement compels him to look to the mortgage for security, it 
causes this flagrant injustice, on the face of it ; to wit, you 
shall elect instanter ; time cannot be allowed to ascertain the 
&cts, without a knowledge of which, no election can be made 
with prudence *or safety. I have thus shown, I think, conclu- 
sively, that the acts done before knowledge of the registry, and 
the omission to act aflerwards, do not lay any foundation for a 
decree, adjudging that the appellant has, by his acts, given effect 
to the deed, and affirmed the mortgage ; and, consequently, 
that the respondents are not entitled, to any relief as against 
the appellant, on the facts appearing in this case, admitting 
that no objection could be taken to the pleadings. 

From the vitjw I have taken, it becomes unnecessary to notice 
particularly, two minor points made by the appellant's counsel, 
with respect to the interest of Heahj and Cole ; it does not 
appear, that they were interested when examined in chief; 
neither was their testimony essential, nor is it noticed by the 
chancellor in the opinion delivered. If their testimony before 
the master was objectionable, exceptions should have been 
taken to it, on the coming in of the report : and as to relief 
being extended to persons not parties, if the decree was sus- 
tainable in other respects, it might be modified so as to protect 
those only who are parties before the court. 

On the whole, afler a careful examination of this cause, with 
all the attention in my power, I have arrived at a conclusion, 
satisfactory to my own mind, that the respondents, as against 
the appellant, are not entitled to any relief, and, consequently, 
that the decree of his honor the chancellor be reversed, and 
the bill of the respondents dismissed. 
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m ERROR. A majority of the court(a) concurring in the opinion delivered 
jQ^B^iyy by the chief justice^ it was thereupon ordered, adjudged 
Apni, i82o' and DECREED, that the decree of the Court of Chancery be re- 
versed, and that the bill in the Court of Chancery be dismissed, 
witliout prejudice to the respondents ; and that the record and 
proceedings be remitted, &c. 

Decree of reversal. 

(a) For reversing, 15 ; for afirming, 10. 
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A. 

ABATEMENT. 

The pendency of another suit, in an- 
other court, between the same 
parties, and for the same cause of 
action, may be pleaded in abate- 
ment ; but it cannot be given in evi- 
dence under the general issue. 
Percival v. Ilickey, 257 

Vide Joint Debtors. 

ACTION. 

Commencement of action, 

1. The issuing of the writ is the 
commencement of the suit, in all 
cases where the time is material, 
80 as to save the statute of limita- 
tions. Burdick v. Green, 14 

2 And it is not necessary to show, 
that the writ has been returned, 
nor that it was actually delivered 
to the sheriff. t6. 

3. It is sufficient, if it appear that the 
writ was made out and sent to the 
sheriff or his deputy, by mail, or 
otherwise, with a bona fide, abso- 
lute, and unequivocal intention of 
having it served. t6. 

Vide Practice, VIII. 13. Sale op 
Goods and Chattels. 2 Turn- 
Vol. XVIII. 66 



pike and Turnpike Companies, 
5. Leoacy. 
Limitation of Actions, vidt Limita- 

« TION. 

ACTIONS REAL. 

A demandant in dotoer may be called 
on XiiQ first day of the term, and if 
she does not appear, her default 
may be entered ; and if she does 
not appear on the fourth day of 
the term, and excuse her default, 
a judgment of nonsuit may be en- 
tered. Fan Bergen v. Palmer, 

504 

Action of assumpsit, vide Assumpsit. 
Action on the case, vide Trespass. 
Action of ejectment, vide Ejectment. 
Action of replevin, vide Replevin. 
Action for an escape, vide Escape. 
Action of account, vide Courts of Jus- 
tices OF THE Peace. 

ADMIRALTY. 

Vide Jurisdiction. Trespass. 

ADVERSE POSSESSION 
Ftrfe 'Ejectment, III. 

AGENT. 

1. A special agent has no authority 
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to bind his principal, by any act not 
within the scope of his authority. 
Beals V. Alien, 363 

2. B. sold goods to Z>., On a credit, 
and before the term of credit ex- 
pired, apprehending the insolvency 
of L,, applied, on the 3d of October, 
1817, for payment or security ; and 
C, a clerk of L., employed in his 
store at G., to keep the books and 
accounts, and to sell goods by re- 
tail, in the absence of L., gave an 
order on />., another clerk of L,, 
at P,, to deliver goods to L. to the 
amount of his demand; B., ac- 
cordingly, received the amount, 
partly in the same goods he had 
before sold to L., and partly in 
other goods. An execution on a 
judgment against X«., in favor of 
M,y was delivered to the sheriff on 
the 24th of September, 1817, and 
another execution on a judgment in 
favor of K., on the 28th of October, 
and the sheriff seized the goods so 
received by /i., in his hands, and 
sold them, and applied the proceeds 
to the last execution ; in an action 
of trespass, &c. brought by B,, 
against the sheriff; Held, that C, 
the clerk of L., had no authority 
to deliver the goods to B.; and, 
although it did not appear that L, 
had ever disaffirmed the act of 
C, and a stranger could not object 
to his want of authority; yet the 
sheriff, acting in behalf of the 
judgment creditors who were in- 
terested, was not to be considered 
in the light of a stranger, and might 
insist, that the property in the 
goods was not changed by the 
delivery of them to B., for want of 
authority in C t6. 

Public Agents, vide Office and Offi- 
cer. 

AGREEMENT. 

I. Construction of an agreement, 
fl. Performance. 

I. Construction of an agreement. 

I There was a special agreement in 
442 



writing between R. and H., rela- 
tive to the sale and exchange of 
two farms, in which it was stipulat- 
ed, among other things, that R. 
was to be allowed ten dollars per 
acre of the price of the farm occu- 
pied by H,, as an equivalent ibr 
the release of all claims to it by R. 
The parties, afterwards, endorsed 
on the contract an agreement, that 
the price which R, was to pay, 
and which M. was to receive as 
the price of his farm, was forty 
dollar* per acre; Held, that the 
stipulation endorsed was not an ab- 
solute, independent contract, of 
itself; but was a modification 
merely, of the original contract 
to which it referred; and that 
both were to be taken together as 
one instrument, and to be con- 
strued according to the intention 
of the parties, to be collected from 
the whole contract ; and there being 
no ambiguity in the agreement, 
parol evidence was admissible to 
explain it. The agreement endors- 
ed, therefore, was not, that R, 
was to pay H., absolutely, 40 dol- 
lars per acre for his farm, but that 
price, subject to the deductions men- 
tioned in the original agreement 
Van Hagen v. Van Rensselaer^ 

420 

II. Performance. 

2. Where a party to an agreement 
insists on the payment of stipulated 
damages, ' as a discharge, it must 
appear that the damages stipulated 
are tn lieu of a performance of the 
contract, the payment of which is 
an alternative, for his election. 
Gray v. Crosby, 219 

3. A controversy having arisen be- 
tween the plaintiff and defendant, 
about a bond and mortgage of the 
plaintiff, held by the defendant, 
they entered into an agreement 
that three persons, named by them, 
should appraise the knd and prem- 
ises, and ascertain what was 
due on the bond and mortgage, 
and strike the balance, and the 
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party against whom the balance 
was found, should immediately pay 
the same to the other party, &c. 
And it was agreed further, that if 
either party should refuse to fulfil 
the agreement, he should pay to 
the other 500 dollars, " which 
should be considered as liquidated 
damages." The land was, accord- 
ingly, appraised, the balance due 
on the mortgage ascertained, and 
a balance of 310 dollars found in 
favor of the plaintiff; Htld^ that 
the defendant could not^ on offer- 
ing to pay the 5dO dolhrs liquidated 
damages, consider the agreement 
as rescinded, and set off so much 
of the debt as was found due to 
him on the bond and mortgage as 
would satisfy that amount, and 
have the balance certified in his 
favor; but that the plaintiff was 
entitled to recover the balance of 
310 dollars, so found by the ap- 
praisers, but not the sum agreed 
as liquidated damages, for not 
performing the agreement. ih. 

Vide Damages. 

AMENDMENT. 

1 Of declaration or pica, 
II. Of record or execution, 

I. Of declaration or plea. 

1. The plaintiff cannot amend his 
declaration, nor the defendant his 
plea, as of course, within the twenty 
days, by adding a new count or a 
new plea ; it can only be done by 
leave of the court. Siver v. North, 

310 

Vide Pleadings, II. 

II. Of record or execution. 

2. Where an executor pleaded a false 
plea, and the judgment and execu- 
tion were de bonis testatoris, si,non, 
de bomspropriis, &c., after a return 
of nulla bona to the execution, the 
court allowed the judgment and 
execution to be amended^ so as 



to be of the lands and tenements 
also. Lansing v. Lansing, 502 

APPEARANCE. 

Vide Lunatic. 

ARREST. 
Vide Privilege. 

ARSON. 

1. Setting fire to a jail by a prisoner, 
merely for the purpose of offecting 
his escape, is not arson. People v. 
Cotteral, 115 

2. Nor is it a wilful burning of an 
inhabited dwelling-house, within the 
meaning of the first section of the 
act declaring the punishment of 
crimes; (1 N, R. L. 407. seas. 
36. ch. 20.) though theJaiV is to be 
deemed an inhabited dwelling" 
house, within the act. ib. 

ASSIGNMENT. 

The assignee of a debt takes it -subject 
to all the equity existing at the 
time, between the debtor and the 
assignor. Bank of Niagara y. 
iWCracken, 403 

Vide Lease. Freight and Charter 
Party. 

ASSUMPSIT. 

I. On the implied promise, or general 
cotint, notwithstanding a special 
agreement. 
II. For money had and received. 

I. On the implied promise, notwithr 
standing a special agreement 

1. Where the declaration contains a 
special count on a promissory note, 
and, also, the common counts, for 
money lent, 6lc. and for goods sold, 
&c. the plaintiff may elect the 
counts on which to give the note in 
evidence. Bur dick v. Green, 14 

2. Where there is an express contract 
for a stipulated amount and mode 
of compensation for services, the 
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party rendering the services, can- 
not waive the contract, and resort 
to an action for a quantum meruit^ 
on an implied assumpsit. Champ' 
lin V. Butler, 169 

3. Where there is a count on a special 
agreement, and a general count 
for goods sold and delivered, the 
plamtiff may, if he fails to prove 
the special agreement, abandon the 
special count, and resort to the 
general count. Robertson v. Lynck^ 

451 

4 But this cannot be done, if the 
goods were, in fact, sold under the 
special agreement, and the plaintiff 
might, if he had framed the special 
count properly, have recovered upon 
it ih. 



AUDITA QUERELA. 

It seems, that the writ of audita querela, 
being an equitable remedy, is ap- 
plicable rather to the case where 
the defendant is entitled to relief 
against a judgment, than to the 
case of an execution irregularly 
issued. United States Bank v. 
Jenkins, 305 

AUCTION. 
Sales at, vide Frauds, Statute op. 

AWARD. 
Vide Peactice, VIII. 

B. 



II. Fbr money had and received, 

5. Where the plaintiff claimed a 
sum of money of the defendant, 
who denied it, but promised that if 
the plaintiff would swear to the 
cor^ectness of the claim, he would 
pay it ; and the plaintiff made affi- 
davit accordingly : Held, that this 
was a valid promise; and that in 
an action of assumpsit brought to 
recover the amount sworn to, it was 
not competent to the defendant to 
])rove that the plaintiff had sworn 
falsely, or that he was mistaken in 
his affidavit. Brooke v. Ball, 337 

6. Where money is paid by the plain- 
tiff to the defendant, by mistake, 
notice of the mistake, and demand 
of repayment, before bringing a 
suit to recover it back, are not 
necessary ; for the party receiving 
the money paid under a mistake of 
facts, is not a bailee or trustee, nor 
does his duty to return it arise upon 
request. Utica Bank v. Van 
Gieson, 485 

7. If notice and demand were neces- 
sary, in such a case, putting a 
letter containing such notice and 
demand, 'directed to the defendant, 
into the post office, is sufficient. t6. 

Vide Frauds, Statute of, 1. 3. Gift. 
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BAIL. 

Bail are entitled to an exontretwr, wnere 
their principal has been convicted 
of a felony, and sentenced to be 
imprisoned in the state prison of 
another state, for a term of years. 
Lofflin V. Fowler, 330 

Vide Insolvent Debtor 



BANK OF UTICA. 
Vide Utica Bank. 

BARON AND FEME, 

I. Marriage, 
II. Actions by and against husband 
and wife, 

I. Marriage, - 

1. Cohabitation, and the declaration 
of the parties, are, prima fade, 
evidence of marriage. Jackson, ez 
dcm. Van Buskirk, v. Claw, 346 

2. But where, without any apparent 
rupture, the parties, after a cohab- 
itation of about two years, sepa- 
rated, nearly forty years ago, and 
continued separate without any 
claims or pretensions on each other 
as husband and wife, it seems, that 
the presumption of marriage arising 
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from their fbrmer cohabitation, will 
be rebutted. ib. 

3. A. and B. after cohabiting as 
husband and wife, separated, in 
1781, and the wife went to her 
friends in 1783, when she removed 
out of the state, and was never 
heard of afterwards. Her husband, 
in 1781, married another woman, 
with whom he lived thirty'cighi 
years, and died, leaving children 
by her : Held^ that the absence of 
the first wife, for seven years ^ from 
1783 to 1790, without being heard 
of during that time, was sufficient 
to afford a presumption of her 
death; and although the second 
marriage of ^4., in 1781, was void, 
bis first wife being then living, yet 
his continued cohabitation with his 
second wife for twenty-seven years 
after 1790, and the reputation of 
their marriage, and the good char- 
acter in society of the parties, 
during all that time, and until the 
death of the husband, afforded suf- 

• ficient ground to presume an actual 
marriage between them after 1790, 
so as to entitle the second wife to 
dower in the lands of which her 
huaband was seized during that 
period. Jackson^ ex dem. Van 
Buskirk, v. Claw, 346 

II. Actions by and against husband 
and wife, 

4. Where a married man sailed in a 

vessel from New- York, on a voyage 
to South America, and neither he 
nor the vessel had ever been heard 
of since, this was held to be suffi- 
cient presumptive evidence of his 
death, on a plea of coverture, in an 
action against the wife, as a fetne 
sole, brought twelve years after the 
departure of her husband. King v. 
Paddock, 141 

Vide Execution, 8, 9, 10. Pleadings, 
VIII. 

BARGAIN AND SALE. 

Where the words of a deed were," For 
value received of O. and B,, I here- 



by make over and confirm unto 
them, and their heirs." &c. Held, 
that these words were sufficient to 
raise a use under the statute, and 
to convey the premises to the bar- 

fainee, in fee. Jackson, ex dem, 
iond, V. Root, 60 

BILL OF LADING. 
Vide Freight and Charter Party. 

BILLS OF EXCHANGE AND 
PROMISSORY NOTES. 

I. Transfer or endorsement, 
II. Payment; when and how demanded 
and made. 

III. Notice of non-payment ; when and 

how to be given. 

IV. Liability of Parties, and hoto dis- 

charged. 

I. Transfer or endorsement. 

1. Where a note is endorsed in blank, 
and the holder fills up the blank, di- 
recting payment to be made to a par- 
ticular person, merely for the pur- 
pose of collection, and the agent re- 
turns the note, with the protest for 
non-payment, to such holder, he 
may strike out the special endorse- 
ment, and make it payable to him- 
self, so as to bring an action, in hi:^ 
own name, stgainst the endorser. 
Bank of Utica v. Smith, 230 

2. After a note was made, and en- 
dorsed for the accommodation of the 
maker, he, without the knowledge 
or consent of the endorser, (both 
of whom resided in Albany, where 
the note was made,) added, in the 
margin, '* payable at the bank of 
America,** and payment was de- 
manded at that bank, in the city 
of NeuhYork, and due notice of 
non-payment sent by post to the 
endorser in Albany ; Held, that the 
addition of the place of payment 
was an immaterial alteration, and 
did not vitiate the note ; and that 
the demand and notice were suffi- 
cient to charge the endorser. Bank 
of America v. Woodworth^ 3J5 
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II. Payment, when and Jww demanded. 

3. A demand of payment of a note by 
a notary, or a person having a 
parol authority for that purpose, or 
the lawful possession of the note, 
is sufficient; and the notary or 
person authorized, may give notice 
of non-payment to the endorser. 
Bank of Utica v. Smith, 230 

4. A note made payable at the Mc' 
chanics' Bank, in the city of iVfir- 
York, was presented to the Jirst 
teller of the bank, by a notary, 15 
minutes past three o'clock, P. M. 
of the day on which it was pay- 
able, and payment demanded: 
Held, that this was a sufficient 
presentment and demand, though 
the bank closes at 3 o'clock, P. M. ; 
it appearing to be the usual course 
of doing business in the bank, to 
allow that time after banking hours 
for the presentment and payment of 
notes; and if the defendant was at 
the bank on that day, and offered 
payment, it was for him to show 
the fact ; but he is bound to wait 
the usual time. t6. 

5. A previous demand of payment of 
a bank note, not being payable at 
any particular place, is not requisite 
before a suit brought thereon, or to 
entitle the holder to set it off against 
the bank, ^ank of Utica v. 
JTCracken, 493 



III. Notice of non-payment, when and 
how given, 

0. A holder of a note is not bound to 
give the earliest possible notice of 
its non-payment: All that is re- 
quired, is this respect, is ordinary 
and reasonable diligence. Bank 
of Utica V. Smith, 230 

7. Any person who is a party to a note 
or bill, may give notice of its dis- 
nonor to the other parties. Staf- 
ford v. Yates, 327 

8. A notice given by the holder, to 
the several endorsers, enures to the 
benefit of the endorsees, or preced- 
ing parties. ib, 
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9. So, that the first endorser of a nole, 
who has received notice of its dis- 
honor from thtt holder, but not 
from the second endorser, is liable 
to such second endorser, in the 
same manner, as if the notice had 
been received from hira. ib. 

Vide Evidence, 21. 

IV. Liability of Parties^ and how dis- 
charged^ 

10. It seems, that if the holder of a 
note sues the maker, and issue is 
joined in the cause, and the plain- 
tiff, aflerwards, takes a relicta et 
cognovit, and gives the defendant 
a stipulation not to issue execution 
on the judgment entered on the 
cognovit, until a certain day there- 
afler, before which day, according 
to the course and practice of the 
court, the cause could not have 
been brought to trial and a judg- 
ment obtained, it is not such an 
indulgence, or giving time to the 
maker, as will discharge the en- 
dorser. Ilalkt v. Holmes, 28 

11. Though the last endorser delays, 
for more than a year, to take up 
the note, and bring his action 
against a prior endorser, who has re- 
ceived notice of non-payment firom 
the holder, the delay does not affect 
his right of action against the first 
endorser. Stafford v. Yates, 327 

BLOCKADE. 

Vide Freight and Charter Partt. 

BOND. 

1. Where the condition of a bond is 
for the payment of money at a fixed 
day, evidence contradicting or vary- 
ing such express condition is in- 
admissible. Wells V. Baldwin, 45 

2. But if the bond is without a con- 

dition, and the plaintiff has execut- 
ed a separate instrument of de- 
feasance, such defeasance may be 
pleaded to an action on the bond 

Vide Plgadino, II 
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C. 

CHALLENGE. 
Vide Trial. 

CHANCERY. 

t. A court of chancery will not sus- 
tain a bill, which is in the nature 
of a bill for. a new trial at law. 
Anderson v. Roberts ^ in error, 515 

2. It is essential to a bill to redeem a 
mortgage, that the plaintiff should 
offer to pay the debt, interest and 
costs. Beekman v. Frost, in error, 

544 

3. That the plaintiff is a bona fide 
purchaser, for a valuable consider- 
ation, without notice, is not ground 
for relief, though it is a good de- 
fence in equity. ib. 

4. As, where there was a mortgage 
given to secure a debt of 3,000 
dollars, which was registered as for 
a debt of 300 dollars only; and the 
plaintiff, who was a bona fide pur- 
chaser, without notice, filed a bill 
to be relieved against the mortgage 
beyond the sum expressed in the 
registry, and stay the mortgagee 
from proceeding to sell the land 
under a power of sale contained in 
the mortgage, &c. //e/i that this 
was not a bill to redeem, and that 
the plaintiff could not sustain the 
bill for relief, though he might 
set up the facts as ground of 
defence. ib. 

CHARTER PARTY. 
Vide Freight and Charter Party. 

CITIES. 

Vide New- York. 

COLUMBIA TURNPIKE COM- 
PANY. 

Vide Turnpikes and Turnpike 
Companies. 

COMMON SCHOOLS. 
I. Under the act for the establishment 



of Common Schools, passed April 
15, 1814, sess. 37. ch. 192. the 
freeholders and inhabitants of the 
school district, at their regular 
meeting, must vote a precise and 
definite sum, as a tax on the inhab- 
itants of the district, for building a 
school house, 6lc, Robinson v. 
Dodge, 351 

2. The trustees of the school district 
arc not authorized, by a general 
vote of such meeting, for levying a 
tax for defraying the expenses of 
building a school-house, without 
specifying the sum to be levied, to 
issue their warrant to levy the 
amount of moneys expended by 
them for that purpose. ib, 

CONDITION. 

Vide Lease. 

CONSIDERATION. 
Vide Gift. 

CONSIGNOR AND CONSIGNEE. 
Vide Factor. 

CONTRACT. 

Vide Freight and Charter Partt 
Agreement. Assumpsit. Mas- 
ters AND Owners of Vessels. 

CORPORATIONS. 
Vide Poor. Pleadings, II. 

COSTS. 

1. If a plaintiflT, afler giving notice of 
trial, countermands it, he must pay 
the costs incurred by the defend- 
ant, between the time of receiving 
notice of trial and the countermand. 
Keys v. Beardsley, 135 

2. Where there are several suits de- 
pending between the same parties, 
and which are included together, 
on the same paper, iii one affidavit 
and notice of motion, one bill of 
costs only is allowed to be taxed, 
on granting the motion. Jackson, 
ex dem. Burnett, v. KeUer, 310 
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3. The ftts paid for extmpKfication 
of records produced in evidence on 
the trial of a cause, may be taxed 
in the costs to be recovered in the 
suit Jackson v. Root^ * 336 

Vide Practice X. 

COURT OF ERRORS. 

1. An objection not made by the party 

I in the court below, cannot be made 
in the Ck>urt of Errors. Beehnan 
V. Frosty in error, 544 

3. Nor can a point or question which, 
had it been raised in the court 
below, might have been met and 
obviated, be raised in the Ck>urt of 
Errors, for the first time. ib, 

3. Aliier, if the point raised in the 
Court of Errors could not, by 
amendment or proof, have been 
obviated in the court below. t6. 

COURT OF OYER AND TER- 
MINER AND GENERAL JAIL 
DELIVERY. 

Vide Court op General Sessions 
OP THE Peace. New Trial, II. 

COURT OF GENERAL SES- 
SIONS OF THE PEACE OF 
THE CITY OF NEW-YORK. 

1. The Court of General Sessions of 
the peace of the city and county of 
NeuhYork, having, by statute, 
(scss. 36. c. 85. s. 9.) all the powers 
of a court of Oyer and Terminer 
and Jail Delivery, and to try for 
all crimes, (cases affecting life only 
excepted,) and to determine and 
adjudge the same, it possesses, 
also, as an incident of the power to 
try, the right of discharging the 
jury, under the circumstances in 
which a court of oyer and terminer 
could do so. People v. Goodwin, 

187 

2. Whether, since the statute, it has, 
also, thb power of granting a new 
trial on the merits ? Quere. ib, 

3. Where a prisoner tried at the Court 
of General Sessions of the peace, is 
brought before this court on habeas 
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corpus and certiorari^ and a sec- 
ond trial is awarded, the trial 
may be before^ a court of oyer 
and terminer and jail delivery, or 
at the nett sittings in Ncw-York 
or Albany, under the act, sess. 36. 
c. 66. ib. 

COURTS OF JUSTICES OF THE 
PEACE. 

1. Though j^or^R^rsAtp accounts may 
be adjusted and closed in an action 
of account, at law ; yet the courts 
of justices of the peace ha?e no 
jurisdiction of an action of account ; 
and any other action by one part- 
ner against his co-partner, there 
being no account stated, or balance 
admitted between them, is not sus- 
tainable at law. Rickey v. Bowne, 

131 

2. In an action of trespass in 9. jus- 
tice's court, where there is a verdict 
and judgment for the defendant, 
this court will not reverse the judg- 
ment, on a • certiorari brought, 
merely because the verdict is agaiuFt 
evidence, if it appears that the 
injury was trivial, and the plaintiff 
entitled to nominal damages only, 
and the suit is merely for costs and 
vexation. Cody v. Fairrhild, 129 

3. Under " the act to extend the ju- 
risdiction of justices of the peace," 
sess. 41. c. 94. passed April lOth, 
1818, where the demand exceeds 
twenty-five dollars, either party has 
a right to demand, that the jury 
should consist of twelve; but the 
party must make his demand foi 
that purpose before the venire is- 
sues, in order that twenty may be 
summoned : and if he waits until 
the venire is returned with twelve 
jurors, six of whom are sworn, he 
is too late, and is concluded. 
Strong V. Beardslee, 130 

4. The 18th section of this act re- 
quires the justice, after an appeal 
has been made to the Court of 
Common Pleas, to return to that- 
court, the proceedings before him ; 
and, among other things, the names 
of the witnesses sworn and examined, 



INDEX. 



583 



and the names of those offered and 
rejected : Hdd^ that by th^ word, 
*' witnesses J* was intended not mere- 
ly persons called to testify, and 
sworn or rejected, in a technical 
sense, but evidence; and that, 
therefore, the justice must, in his 
return, state not only the names of 
the persons offered or sworn as 
witnesses, but the documentary or 
written evidence^ admitted or offered, 
and rejected by him; otherwise, 
on the trial before the Court of C. 
P. any documentary evidence not 
stated in the return could not be 
admitted : it being the intention of 
the act to confine the parties, afler 
an appeal, to the same issue, and 
the same evidence taken in the 
court below, excepting such evi- 
dence as may have been offered, 
and improperly rejected by the jus- 
tice. M*Chesney v. Lansing, 388 
5 Where a jury is demanded, and a 
venire issued, at the instance of 
one of the parties, the costs of the 
venire abide the event of the trial 
before the justice. Rickey v. 
Bourne, 131 

6. The act (sess. 41. c. 94. s. 17.) 
which gives the party aggrieved, 
where the judgment is above 25 
dollars, an appeal to the Court of 
Common Pleas, refers only to cases 
in which a judgment is given, after 
trial of an issue in fact, and not 
to a case of a judgment on demur" 
rer, or an issue at law. Peters v. 
Parsons, 140 

7. In an action before a justice of 
the peace, the defendant cannot 
set off a judgment recovered by 
him against the plaintiff, before 
another justice, and which had 
been removed into this court by 
certiorari, WiUard v. Fox, 497 

COVENANT. 

Vide Lease. 

COVERTURE. 

Evidence of, vide Baron and Feme, II. 
Evidence, VI. 
Vol. XVIII. 57 



D. 

DAMAGES. 

Stipulated. 

Where a party to an agreement msists on 
the payment of stipulated damages, 
as a discharge, it must appear that 
the damages stipulated are in lieu 
of performance of the contract, the 
payment of which damages is an 
alternative for his election. Chray 
V. Crosby, 219 

DEED. 

I. Acknowledgment and proof. 
II. Construction. 

III. Delivery — Escrow. 

IV. Rasure. 

1. Acktiowledgment and proof. 

1. A power of attorney to demand 
and receive a debt secured by s 
mortgage, and to execute a release 
and discharge thereof, is not within 
the act concerning deeds, scss. 36. 
c. 97. {I N. R. L. 369.) and, 
therefore, is not entitled to be read» 
in evidence on the certificate of 
acknowledgment or proof thereof 
before a judge ; but must be proved 
by the subscribing witnesses, or 

. other evidence of its execution. 
Jackson, ex dem. Barclay, v. Hop- 
kins, 487 

2. Though the existence of an abso- 
lute deed may be proved by a 
recital in another deed, against the 
party making such recitsd ; yet, it 
seems, that the existence of an 
outstanding mortgage cannot be 
proved by such recital; for if 
produced, it might appear to have 
been satisfied, no release being 
necessary to reconvey the title to the 
mortgagor. Jcukson, ex dem. Ran- 
dall, V. Davis, 

II. Construction. 

3. Where a soldier endorsed a con- 
veyance on his discharge, in which 
he described the premises, as fol- 
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lows : '' The six hundred acres of 
land due from the public, as a 
soldier in Colonel Lamb's regiment 
of artillery ;*' when, in fact, he was 
not a soldier in that regiment, but 
in the Jirst, or CoL Van Shaick's 
re<Timent: Held, that the descrip- 
tion was sufficient, and that the 
words, "in Col, Lamb's regiment 
of artillery," might be rejected as 
surplusage. Jackson, ex dcm. Bond 
and others, v. Root, 60 

4. Where the premises in a deed were 
described as lot No. »51. in the sec- 
ond division of a patent, ** bounded 
as follows, beginning at a stake 
and stones," 6lc, giving the mon- 
uments, courses, and distances; 
and it was proved, that the grantor, 
at the time of the conveyance, 
owned lot No. 50. in the same 
patent, and that the monuments, 
courses, aqd distances, exactly cor- 
responded with those found on the 
land, and that unless this land was 
conveyed by the deed, it would be 
inoperative and of no effect : Held, 
that the words, " lot No. 51." might 
be rejected as surplusage, the de- 
scription of the premises being suf- 
ficiently certain without them. 
Jackson, ex dem. M* NaugKton, v. 
Loomis, 81 

5. If there is a contradiction in a de- 
scription, that part of it is US be 
taken which gives most permanence 
and certainty to the location. t6. 

G. Where a deed describing land 
conveyed, is illegible, or so as to 
render it uncertain what is con- 
veyed, the deed is so far inopera- 
tive. Jackson, ex dem, Swain, v. 
Ransom, 107 

7. But where a lot of land was de- 
scribed in a deed by figures, which 
the plaintiff read 174, and the de- 
fendant 84, and from the examina- 
tion of the whole deed, the jury 
and the court were satisfied that it 
was 174, it was held to be sufii- 
ciently certain. ib. 

H Where the premises in a deed, 
being a lot of land, are described 
by a number of the lot, and, also, 

4S0 



as having been granted by letters 
pfttent to W., &c. and by him 
conveyed to J, H. the grantor, " as 
by reference to that deed will more 
fully appear;" and in the last 
deed the number was 84, and in 
the deed referred to, 174, it was 
held, that omitting ihe number in 
the last deed, the premises were 
described with sufficient certainty, 
to pass the lot mentioned in the 
deed referred to as No. 174. ib. 

III. Delivery — Escrow. 

9. Where a deed was deposited by the 
grantor with W. as an escrow, to 
be delivered to the grantee, on his 
producing a mortgage executed 
and registered, and a certificate of 
the clerk of there being no other 
incumbrance on record; and W. 
on receiving the mortgage and cer- 
tificate of the clerk, &c. delivered 
the deed to the grantee, and the 
mortgage to the grantor: Held^ 
the condition was performed, and 
the deed well delivered to the 
grantee; and that it related back 
so as to give effect to an interme- 
diate conveyance by the grantee to 
C. although the clerk made a mis- 
take in the registry of the mortgage, 
as to the amount of the debt se- 
cured ; the registry expressing onl) 
300 dollars, when the debt men- 
tioned in the mortgage was 3,000 
dollars. Beekman v. JFVost, in 
error, 544 

IV. Rasure. 

10. The rasure of a deed, if done with 
the consent of the parties, does not 
invalidate it. Penny v. Corwifhe, 

499 

11. And the fact of rasure, though 
there is a subscribing witness to 
the deed, may be proved by any 
other person. tfr. 

Vide Bargain and Sale. Power 

Loss of Deeds, vide Evidence, VII. 
10. 
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DEFEASANCE. 
Vide Bond. 

DEMURRER. 
Vide Pleadings, IV. 

DONATIO MORTIS CAUSA. 
Vide Gift. 

DOWER. 

Title of the Widow, vide Baron and 
Feme. 

DEVISE. 

1. Where a testator devised to his 
son, a farm, 6lc, without words of 

. inheritance, or expressing the quan- 
tity of the estate devised, the son 
complying with the directions of 
the testator, to furnish his mother 
with firewood and grain of all sorts, 
for her comfortable support; and 
in case she should not choose to 
live in the dwelling-house^ (included 
in the farm so devised,) in the 
event of the son's marriage, that 
then he should build a house for 
her, on another part of the testator's 
land ; this was held to be a charge 
on the person of the devisee, in 
respect to the estate devised, and 
that he, therefore, took an estate 
in fee, by implication. Jackson, ex 
dent. Ru^frles, v. Martin, 31 

2. But without such a personal charge, 
the devisee would have taken an 
estate for life only. ih, 

3. H. by his will, dated April 5, 1771, 
devised, as follows: "My will and 
pleasure is, that my son John should 
have the farm which I now live 
upon, &c. two of the best negroes, 
all my wearing apparel, three 
geldings, &c. But if my said son 
may happen to die, unmarried, 
without lawful issue, then it is my 
will and pleasure, that the said es- 
tate shall descend to the next heir 
of the name of H., and that he 
may not sell, exchange, or dispose 
of any part of said estate, without 



the consent, approbation, and con* 
currence of my executors." The 
testator died in August, 1775, 
leaving five sons and eight daugh- 
ters, and nephews and nieces ' 
Held, that John, the devisee, took 
an estate tail by implication ; and 
that the devise over, depending on 
an indefinite failure of issue, was 
not good as an executory devise: 
and that the estate tail, being con- 
verted into an estate in fee simple, 
by the statute, {} N. R. L. 52.) 
descended, on the death of John, 
to his heirs at law, according to 
the statute regulating descents. 
Jackson, ex dem. Herkimer, v. Bel' 
linger, 368 

DISCONTINUANCE. 
Vide Practice, X. 

E. 

EJECTMENT. 

I. Title of the parties. 
II. Notice to quit, 

III. Defence, 

IV. Declaration; Amendment of, 

V. Proceedings, where the tenant al- 
ters into tlie consent rule, 
VI .^ Judgment, writ of possession, and 
mesne profits, 

I. Title of the parties, 

1. The plaintiff in ejectment claimed 
title under a sheriffs sale, on an 
execution ; and the exemplification 
of the record of the judgment 
stated, that it was filed and dock- 
eted, on the 22d day oi May ; and 
the execution directed the sheriff 
to levy on the lands of which the 
defendant was seized on the 2d 
May : Held, that this was not such 
an irregularity as would destroy the 
title of the purchaser under the 
shetifTs sale : and the clerk of the 
court having certified that there 
was an error in the exemplification, 
and that the record was, in fact, 
filed on the 2d May, a new trial 
451 
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was refused. Jackson, ex dem, 
Randall, y. Davis, 7 

2. A purchaser at a sherilTs sale, of 
al] the right and title to land, of a 
mortgagor in possession, is entitled 
to recover in ejectment against 
the mortgagor, though the mort- 
gagee was made a co-defendant, 
and the mortgage outstanding, ib, 

II. Notice to quit. 

B, A mortgagor in possession is en- 
titled to notice to quit, before an 
action of ejectment is brought; but 
if the mortgagor sells the premises 
absolutely, the purchaser from him 
is not entitled to notice to qujt. 
Jackson, ex dem. Barclay, r. Hop-' 
kins, 487 

4. An assignment of the mortgage, 
by the mortgagee, does not destroy 
the privity of the estate, or change 
the condition of the mortgagor's 
tenancy. ib, 

6. Offering to show that the mortgage 

had been paid and satisfied, is not 

waiver of notice to quit. t6. 

II. Defence, 

6. Where the lessor of the plaintiff, 
who became the purchaser of the 
title of a mortgagor in possession 
of land, under a judgment and ex- 
ecution, had covenanted with the 
defendant to postpone the sale 
under the execution for two years : 
it is no defence, in the action of 
ejectment, that the sale to the 
lessor had been made before the 
expiration of the two years, and in 
violation of his covenant. Jackson, 
ex dem. Randall, v. Davis, 7 

7. An adverse possession, for twenty 
years, ui\der claim or color of right, 
gives a title. Jackson, ex dem, 
Roosevelt, v. Wheat, 40 

8 To constitute such an adverse pos- 
session, it is not necessary that the 
possession should be taken under 
a good right or title. t6. 

S, P. Jackson, ex dem, Vandcrfyn, v, 
Netoion, 355 

9. If, on the trial, the defendant shows 
452 



that he took possession, claiming 
under a deed, be is not bound to 
produce the deed, though called 
for by the plaintiff, but may relj 
on his adverse possession. t6. 

8. P, Jackson, ex dem, Vanderlyn, y. 
Newton,' 355 

10. And if the party produces the deed, 
and it is found defective, it will not 
destroy the effect of his adverse 
possession. Jackson, ex dem, Fm- 
derlyn, v. Newton, 355 

11. If a party in possession claiming 
title under a deed, supposing that 
there is some defect in the execu- 
tion of the deed, applies to purchase 
the title of a person claiming the 
same premises, under a subsequent 
deed, with a view to strengthen or 
quiet his own title, it is not an 
abandonment of his own title, nor 
an acknowledgment of a superior 
title in another. t6. 

12. Where the defendant entered into 
possession, claiming title, and after- 
wards took a deed for the land from 
the legal owners, under whom the 
plaintiff derived title, by a subse- 
quent deed, the possession of the 
defendant is to be considered aa 
adverse, from the beginning, or, 
at least, from the date of his deed ; 
and not that its adverse character 
commenced from the date of the 
deed to the plaintiff. ib, 

IV. Declaration ; Amendment of, 

13. Before trial, in ejectment, the dec- 
laration may be amended, by en- 
larging the term, or adding a new 
demise, on payment of costs. Lion^ 
ex dem, Eden, v. Burtis, 510 

14. fiut where there was an actual 
entry, and an actual lease, for the 
purpose of avoiding a fine, and the 
demise in the declaration was, by- 
mistake, laid on the frst, instead 
of the 51 jM day of May, the court, 
in allowing the amendment, gave 
the defendant leave to elect, in 
twenty days, whether to defend the 
suit or not; and if he chose to 
defend, then to have the costs of 
the amendment only; but if he 
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abandoned his defence, then he 
should have costs to the time of his 
election. ib, 

15. Whether in such case, the judge 
at the trial can allow the amend- 
ment to be made ? ib. 

16. If the objection on. the ground of 
variance, is made at the trial, and 
the plaintiff is nonsuited, it seenis 
that the- court will set aside the 
nonsuit, and give leave to amend, 
on payment of costs. t6. 

17. Where the judge at the trial refused 
to nonsuit, but reserved the question 
as to the variance, and the defend- 
ant went into his defence fully at 
<he trial, the plaintiff was allowed, 
after verdict, to amehd his declara- 
tion, on the usual terms, under the 
circumstances of the case, it being 
a mere clerical mistake. - ib. 

Vide Evidence, VIII. 13. IX. 14. 

V Proceedings in ^ccttncnt, tehtre the 
tenant appecars and enters into the 
consent rule, 

18. Where a defendant in ejectment 
means to defend as a tenant in 
common with the lessors of the 
plaintiff, on the ground that there 
has been no ouster of the co-ten- 
ants, he should apply to the court, 
on affidavit, for leave to enter into 
the consent rule, specially stipulat- 
ing to confess lease and entrtf only, 
not ouster, unless an actual ouster 
of the lessors should be proved at 
the trial. Jackson, ex dem. Jones, 
V. Lyons, d96 

VI. Judgment, writ of possession, and 
mesne profits, 

19. Where the title of the lessor, bemg 
a life estate only, ends before the 
trial of the cause, the plaintiff, 
though he cannot turn the defend- 
ant out of possession, is entitled to 
judgment, so as to enable him to 
recover the mesne profits; but with 
a perpetual stay of the writ of pos- 
session. Jackson, ex dem. Mender" 
son, V. Davenport 295 



20. Where ejectment was brought by 
one tenant in common, against his 
co-tenant, and the consent rule for 
the undivided moiety was entered 
into in the common form, and the 
plaintiff proved title to an undivided 
moiety only : Held, that the defend- 
ant was entitled to judgment, as to 
the one moiety, though as to the 
other the plaintiff was entitled to 
judgment by default. Jackson, ez 
dem Jones, v. Lyons, 998 

ELECTION. 
Of cause of action, Vide Assumpsit. 

ERROR. 

1. The act relative to writs of error, 
on judgments of the Courts of 
Common Pleas, passed April 5th , 
1817, sess. 40. ch. 179. is not retro- 
spective, but prospective merely. 
Watkins v. Haight, 138 

% On filing a writ of error and return, 
in this court, the defendant in error, 
instead of issuing a scire fcuias 
guare executiomm non, enters a rule 
that the plaintiff in error assign 
errors in twenty days, or that his 
default be entered ; and serves a 
notice on the plaintiff in error, as 
his attorney, that the writ of error 
has been returned and filed, and 
that a rule has thereupon been 
entered, that the plaintiff in error 
assign errors, &.C. Burr v. Water^ 
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ESTATE. 
Vide Devise. » 

ESCAPE. 

1. A sheriff, having a defendant in 
custody on a ca. sa., is bound to 
obey a writ of habeas corpus ad 
testificandum, according to the exi- 
gency of the case ; and if, in doing 
BO, he takes his prisoner out of his 
county, and returns with him again, 
without unnecessary delay, it is not 
an escape. Hassam v. Griffin, 48 

2. While the sheriff so has the prisoit- 
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er on the habeas carpus, he is not 
bound to keep him always in his 
sight, or with the same strictness 
as before ; and if the prisoner, of 
his own head, should go about, for 
a short time, on his own business, 
out of view of the sheriff, it is not 
an escape. ib, 

3. An action against the sheriff, for 
an escape of a prisoner in execution, 
from the liberties of the gaol, is not 
well commenced by handing a writ 
to a person, with directions to go 
and see the prisoner off the limits, 
and then to deliver the writ to the 
coroner. Visscher v. Gastsevoort, 

496 

4. The writ must be actually delivered 
to the coroner, or left at his office, 
or be issued and sent to him, with 
the absolute, positive, and unequiv- 
ocal intention to commence the 
suit while the prisoner is off the 
limits. ib. 

5. To support an action for an escape, 
the fact of the prisoner being be- 
yond the limits of the jail liberties, 
must be affirmatively and satisfac- 
torily shown, by direct and positive 
proof. Nothing will be intended 
or inferred. tfr-. 

ESCROW. 
Vide Deed. 

ESTOPPEL. 

1 An instrument not under seal, can- 
not be pleaded by way of estoppel. 
Davis V. 7>/«r, 490 

2. The form of pleading an estoppel, 
is to rely on the deed, as an estop- 
pel, and pray judgment that the par- 
ty be estopped, or not admitted to 
deny the facts in the deed ; not to 
demand judgment, si actio, &.C. ib. 

EVIDENCE. 

I. Matters of record and legal pro- 
ceedings. 
II . Legal proceedings of other courts. 

III. Deeds. 

IV. Other private writings. 
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V. Proof of hand-writing and sti^ 
scribing witnesses. 
VI. Presumptions. 
VII. What may be proved by paroi. 
VIII. Confessions and dfclarations. 
IX. Hearsay and genercU reputation. 
X. Witnesses; when competent or 
incompetent, and how examined, 

I. Matters of record and legal proceed- 

ings. 

1. A verdict, and judgment thereon, 
to be evidence, must be on the 
same point, and between the same 
parties or privies. Maybee v. 
Avery, . 352 

2. Where the matter in dispute is a 
question of public right, all persons 
standing in the same situation are 
affected by it. As, where the pub- 
lic is a party aggrieved, and the 
prosecution is carried on, through 
their officers, any individual may 
avail himself of the conviction, ib. 

3. Therefore, in an action of slander, 
for saying of the plaintiff, he was 
a thief, and stole the defendant's 
hens, a record of conviction of the 
plaintiff, before a court of Special 
Sessions, for stealing the defend- 
ant's hens, is admis.«ible evidence, 
under notice or plea of justification, 
by the defendant, of the truth of the 
words spoken. ib. 

4. The verdict of conviction, in such 
case, is, however, only prima facie 
evidence ; and the plaintiff, there 
fore, is allowed to disprove the fact, 
and give evidence of the falsity of 
the proof on which the conviction 
was founded. ib. 

5. But the conviction cannot be re- 
ceived in evidence at all, if the 
defendant in the civil suit, and the 
party aggrieved, was a witness in 
the criminal prosecution. ib, 

II. Legal proceedings of other courts. 

6. Exemplifications of the proceedings 
in the court of another state or 
county, between the same parties 
for the same cause of action, are 
not admissible in evidence under 
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the general issue ; hot the penden- 
cy of another suit, for the same 
matter, should be pleaded in abate- 
ment. Perdval v. Hickey, 257 

IIL Deeds. 
Vide Deed. 

IV. Other private writings. 

7. It seems J that a copy of a letter, 
which the witness swore was a true 
copy of the original copy in the 
plaintiff's letter book, made by 
him, at the time, from the original 
letter put by him in the post-office, 
IS admissible, after notice had been 
given to the defendant to produce 
the original letter. Robertson v. 
Lynch, 451 

V. Proof of handwriting and subscribe 
ing witnesses. 

8 Though a subscribing witness to a 
deed or sealed instrument, if within 
the jurisdiction of the court, must 
be called to prove its execution and 
delivery ; yet the fact of a rasure 
of a deed may be proved by any 
other person. Penny v. Corwithe, 

599 
VI. Presumptions, 

9. Where a married man sailed in a 
vessel from New -York, on a voyage 
to South America, and neither he 
nor the vessel had ever been heard 
of since ; this was held to be suffi- 
cient evidence of his death, on a 
plea of coverture, in an action 
brought against the wife, as a feme 
sole, twelve years after the depart- 
ure of her husband. King v. 
Paddock, 141 

VII. What may be proved by paroL 

10. In regard to the proof of the lass 
of an instrument, so as to excuse 
its non-production, there is a dis- 
tinction between such papers as 
have ceased to be of any value, or 
any evidence of tide, and such as 
are muniments of title; as to the 



first, the slightest proof of loss, and 
even presumption of loss from lapse 
of time, is sufficient to entitle the 
party to give parol evidence of their 
contents ; but as to the latter, the 
rule of evidence is more strict 
Jackson, ex dem. Bond and others, 
V. Root, 60 

11. Where there were two subscribing 
witnesses to a paper, one of whom 
was proved to be dead, and the 
other living within the state, bat 
too aged and infirm to attend the 
trial, proof of his hand-writing was 
held to be inadmissible ; his exam- 
ination under oath, taken under the 
order of the court, or under the 
statute, being better evidence. t6. 

12. In an action by the master of a 
ship for his wages, against the 
defendant, as owner, who held aa 
absolute bill of sale from M., and, 
also, a register of the ship in his 
own name, the defendant may 
prove, by parol, that the bill of sale 
was given to him merely by way 
of collateral security, or mortgage. 
Champlin v. ButUr, 169 

Vide Bond, I. 

VIII. Confessions and declarations, 

13. A declaration or confession by one 
of the lessors in ejectment, is eri- 
dence against all of them. Jackson^ 
ex dem. Neihon, v. JlT Vey, 390 

IX. Hearsay and general reputation, 

14. Though hearsay and reputation may 
be received as evidence to prove 
pedigree, yet, where the witnesses 
are not connected with the family, 
have no personal knowledge of the 
facts of which they speak, and have 
not derived their information from 
persons connected, or particolarlj 
acquainted with the family, but 
speak generally, of what they hare 
heard and understood, such ev^ 
dence is insufficient for that pap- 
pose. Jackson, ex dem. Garland, 
V. Browner, 37 

455 



603 



IN D EX 



X. Witness; when cwnpettni or income 
petent ; and how examined. 

15. A grantor who has given a deed 
with full covenants, is a competent 
witness for a defendant deriving 
title under him, though not as his 
immediate grantee, on being re- 
leased by the defendant; for the 
release prevents the defendant from 
resorting to him, or his immediate 
grantee, in case a verdict should be 
found for the plaintiff. Jackson, 
ex dan. Bond, v. Root, 60 

10. A person who does not believe in ^' 
the existence of a God, nor in a 
state of future rewards and punish- 
ments, cannot be a witness in a 
court of justice, under any circum- 
stances. Jackson, ex dem, Tuttle, 
V. Gridley, 98 

17. Where it was proved, that a person 
ofTered as a witness had, within 
three months before the trial, oflen, 
deliberately and publicly, declared 

his disbelief in the existence of a 23. 
God, and a future state of rewards 
and punishments, he cannot, on 
being called to be sworn and ob- 
jected to, be admitted to deny those 
declarations, or to state his recanta- 
tion of them, and his present belief 
In a God, 6lc, ib. 24. 

18. But a witness may be restored to 
his competency, on giving satisfac- 
tory evidence of a change of mind, 
some time before the trial, so as to 
repel the presumption arising from 
his former declarations of infidelity, 
existing at the time he is called to 
be sworn. ib, 

19. Though infants may be examined 

as to their religious knowledge and 25. 
belief, it is merely to test their 
capacity to give evidence, or their 
understanding of the nature and 
obligation of an oath. ib. 

W. But an adult of sound mind, when 
called as a witness, and objected 
to as an infidel, is not to be ques- 
tioned as to his religious creed, ib. 

31. The plaintiflf requested the defend- 
ants and jR., to lend him their 
names for 2,000 dollars ; and it 
was agreed, that JR. should make 
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a promissory note for that sum, 
payable to the defendants, to be 
endorsed by them, and the defend 
ants, accordingly, endorsed a blank 
paper, which the plaintiff, without 
the privity or consent of the en- 
dorsers, procured R, to fill up with 
a note for 4,000 dollars; Held^ 
that D., a subsequent endorser, 
. and R., the makrr, were competent 
witnesses to prove the fraud in 
filling up the note. Myers v. 
Palmer, 107 

Where two persons are jointly 
concerned in a contract of sale, 
their interest may be severed by a 
parol agreement, on good consider- 
ation ; and one of them, afler the 
severance, is a competent witness 
for the other, in relation to a matter 
growing out of such contract ; he 
having parted with all his interest 
in the contract. Smith v. AUen, 

245 
Under the last general interrog' 
atory annexed to a commission to 
take the examination of witnesses 
abroad, the witness, in his answer, 
may state facts not drawn forth by 
the previous particular interrogato- 
ries. Ptrcival v. Hie key, 257 
An attorney or counsel of the plain- 
tiff, or defendant, may be compelled 
to testify whether a deed described 
by the adverse party, is in his pos> 
session or not, so as to authorize 
the other party, on his refusing to 
produce it, afler notice for that 
purpose, to give parol evidence of 
its contents. Jackson, ex dem. 
Neilson, v. IT Vey, 330 

The evidence of a witness called 
to prove the contents of a deed 
which the adverse party has in 
his possession, and has refused to 
produce, afler notice for that pur- 
pose, is not to be rejected, because 
the witness, though he had oflen 
perused the deed, was unable to 
recollect any of the courses stated 
in the description of the premises 
contained in it ; the object of the 
inquiry being to show, that the 
premises in question were included 
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in such deed , and by not producing 
the deed, when called for, a strong 
presumption arises against the party, 
that it does contain the premises 
as testified by the witness. ib, 

96. It seems, that a clerk, who has sent 
goods and made the entries in the 
plaintiff's books, may be allowed 
to refresh his memory as to the 
quantity and quality of the goods, 
from an extract made by him, from 
the original entries. Robertson v. 
Lynch, 451 

EXECUTION. 

1. When, and in what order, executions 
may be issued. 
II. Fieri facias ; what may be sold under 
it. Levy and sale, Sfc, 

I. When, and in what order, executions 
may be issued, 

1. Where several defendants are ar- 
rested on a capias ad respondent 
dum, at the suit of the plaintiff, 
in several counties, and all put in 
special bail; and the plaintiff issues 
Rji.fa. against all the defendants, 
to the sheriff of the county in 
which one of them only was arrest- 
ed, which is returned nulla bona, 
6i,G, and thereupon a ca, sa. is 
issued against all the defendants, 
directed to the Sheriff of a different 
county, in which none of th^ de- 
fendants were arrested : and one 
of the defendants, who had been 
arrested in another county, into 
which no fi, fa. had been issued, 
is taken on the ca. sa., it is irreg- 
ular, not being pursuant to the 
provisions of the art concerning 
judgments and executions, sess. 36. 

ch. 50. s. 7. (1 N, R. L. 500.) and 

the defendant, so taken in execu- 

^ tion, may be discharged on motion. 

United States Bank v. Jenkins, 305 

II. Fieri facias ; what may be sold under 
it. Levy and sale, Sfc, 

2. A person in possession of land, 
under a contract for the purchase 
and sale of it, has an interest in 
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the land, which may be sold on 
execution. Jackson, ex dem. Stone, 
V. Scott, 94 

3. The defendant, in such case, be- 
comes quasi tenant to the pur- 
chaser, and cannot object that he 
has no title. ib, 

4. The goods of the debtor are bound 
by the delivery of the execution 
to the sheriff, and the creditor ac- 
quires a lien, of which he cannot 
be deprived by the act of the debt- 
or ; and if the goods, before an 
actual levy and sale, are removed 
by the debtor out of the bailiwick 
of the sheriff into another county, 
and are there taken and sold under 
an execution subsequently issued, 
though the bona fide purchaser, at 
such sale, acquires a valid title to 
the goods ; yet the proceeds in the 
hands of the sheriff will be ordered 
to be paid to the plaintiff in the 
first execution, to the amount of 
his debt, leaving the residue, if any, 
to the plaintiff in the second execu- 
tion. Lambert v. Paulding, 311 

5. Where the real estate of a debtor 
consists of a lot of land, divided 
into separate farms, occupied by 
several and distinct tenants, the 
sheriff cannot sell the whole togeth- 
er, under the general description 
of a lot of land of a certain number, 
without any specification of the 
parcels occupied as separate farms, 
6lc. And if he does so, the court, 
on motion, will set aside the sale. 
Jackson, ez dem, Vanderlyn, v. 
Newton, 355 

6. The goods of the debtor are bound, 
by the delivery of the execution to 
the sheriff, whether they are levied 
on or not, and a subsequent sale 
of them, by the debtor, is void. 
Beak V. Alkn, 363 

7. When two several executions are 
delivered to a sheriff, at different 
times, at the suit of different plain- 
tiffs against the same defendant, 
and the sheriff takes and sells the 
goods of the defendant, and applies 
the proceeds in satisfaction of the 
last execution, leaving the other 
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unsatisfied, though he is account- 
able to the plaintiff in the first 
execution, for having so sold and 
misapplied the property to the last 
execution ; yet, a third creditor, who 
had got possession of the goods 
subsequent to the delivery of the 
first execution, but prior to the 
second, cannot avail himself of the 
act of the sheriff in selling under 
the last, instead of the first exe- 
cution, or call in question the 
regularity of the sale. ib, 

8. The act, in addition to an act rela- 
tive to executions, passed April 18, 
1815, (sess. 38. c. 227.) exempting 
from execution, and distress for 
rent, one rof£», 6lc. owned by any 
person ** being a householder," was 
intended for the benefit of poor 
fctmilies ; and the father and hus- 
band, or head of the family, who 
has left the state, leaving his wife 
and children living together, is a 
'* householder" within the meaning 
of the act. Woodward v. Murray^ 

400 

9. The family of M, were in the act 
of removing to the house of another, 
and while on the rottd, in a wagon, 
their household furniture, and an 
only cow^ were seized by virtue of 
an execution, and the cow taken 
and sold ; Hdd, that the wife and 
children, being together, were still 
the fatnily of 3/., and that the 
cow was exempted from the execu- 
tion, lb, 

10. The consent of the wife, that a 
cow or a bed might be taken and 
sold on the execution, on the officer 
releasing to her other articles not 
exempted by law, is not valid or 
binding, without special authority 
from her husband.' ib, 

1 1. Where the maker of a promissory 
/ note, protested for non-payment, 

confessed a judgment in favor of 
the endorser, for his security ; and 
the holders, who had previously 
sued the maker, afterwards recov- 
ered judgment against him, and 
executions on both judgments were 
in the hands of the sheriflf, though 
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the execution on the judgment id 
favor of the endorser was first 
delivered ; the court, on motion of 
the holders, plaintiffs in the second 
suit, ordered the sheriff, out of 
moneys arising from the sale by 
him of the defendant's property, 
first to pay and satisfy the second 
execution, in favor of the holders 
of the note. Bank of Auburn v. 
Throop, 505 

Vide Sheriff. Rent. 

EXECUTORS AND ADMINIS- 
TRATORS. 

When personally liable. 

Where an executor or administrator 
pleads a false plea, the judgment is 
de bonis testatoriSy si non, de bonis 
propriiSf 6lc, ; and, under the stat- 
ute, if sufficient goods and chattels 
cannot be found, then of the lands 
and tenements, 6lc, Lansing v. 
Lansing, 502 

EXECUTORY DEVISE. 
Vide Devise. 

F. 

FACTOR. 

Where Jf, a merchant abroad, con- 
signed goods to T., for sale, on his 
account, and T, sent the goods 
to the defendants, for sale: Held, 
that the defendants were bound to 
account to T. for the proceeds, as 
their principal, and could not retail 
them, to satisfy a demand of their 
own against him ; and that T, 
might maintain an action against 
the defendants, in his own name. 
Toland v. Murray, *M« 

FEME COVERT. 
Vide Baron and Feme. 

FORFEITURE. 
Vide Lease. 
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FORGERY. 

Forging a deed, within this state, for 
lands lying in the Missouri territo- 
ry, or in another state, is an offence 
indictable and punishable under 
the acts to prevent forgert/, and 
declaring the punishment of crimes. 
The Peooh v. Flanders, 164 

FRAUD. 

1 Where mortgaged premises were 
put up for sale at ptfolic auction, 
pursuant to advertisement and no- 
tice given, by virtue of a power 
of sale contained in the mortgage, 
and the assignee of the mortgagee, 
acting as auctioneer, while the 
premises were up, on seeing the 
defendant, who had purchased un- 
der the mortgagor, approaching the 
place of sale, immediately knocked 
down the premises, for half the 
sum due on the mortgage, to his 
brother, as the highest bidder, so 
as to prevent competition : Heldy 
that the sale was fraudulent and 
void, and that the purchaser, to 
whom a deed had been executed, 
acquired no title under it. Jackson, 
ex dem. Bowers, v. Crafts, 110 

2. Courts of law have concurrent juris- 
diction with the Court of Chancery 
in cases of fraud. Fleming v. 
Slocum, 403 

3. Where a vendor of a chattel is 
guilty of a fraudulent concealment 
of material facts in relation to the 
sale, to the injury of the vendee, 
an action at law is maintainable, 
to recover damages. i6. 

4. But the fraud must be proved, and 
cannot be presumed. ib, 

Fraud in the Sale of Chattels, vide 
Sale op Goods and Chattels. 

FRAUDS (STATUTE OF.) 

Fraudulent Sales and Conveyances, 

I. The plaintiff was endorser of a 
promissory note, made by B., for 
his accommodation ; and B., who 
was also indebted to the plaintifT, 
having a sum of money and goods, 



with which he was ready to pay the 
note, and to secure the plaintiff; it 
was agreed between the plaintiff, 
B., and tlfe defendant, that B. 
should place the money and goods 
in the hands of the defendant, who 
should pay the note and debt due 
to the plaintiff, and indemnify the 
plaintiff against the note, &C. B., 
accordingly, delivered the money 
and goods to the defendant, who, 
thereupon, undertook and promised 
to pay the note, &C. Held, that 
this was not a promise or under- 
taking for the debt or default of 
another, within the statute of frauds. 
Oltiisteady, Greenly, 13 

2. The statute of frauds {s, 15.) applies 
to executory as well as to other 
contracts; but it must distinctly 
appear that the value of the goods 
sold was above twtnty'five dollars. 
Crookshank v. Burrell, 68 

3. A contract to deliver, at a future 
day, a thing not then existing, but 
yet to be made, is not within the 
statute ; for it is a contract for 
work and labor, not for the sale 
and purchase of goods. ib. 

4. As where the plaintiff contracted 
to make a wagon for the defendant, 
by a certain day, and that he should 
come and pay for it, in lambs, at a 
certain price per head ; this was 
held to be a contract for work 
and labor, and not within the 
statute. ib. 

5. A conveyance made with intent 
to defeat the recovery by a third 
person for damages, in an action 
pending against the grantor, for a 
tort, and before trial and judgment, 
is fraudulent and void, within the 
statute, sess. 10. ch. 44. s. 2. 425 

6. The proviso in the sixtk section of 
the act applies both to the seco^ul 
and third sections, or 13 EUz. ch. 
5., and 27 Eliz. ch. 4. ; and that 
whether the conveyance is from the 
fraudulent grantor or fraudulent 
grantee. Anderson v. Roberts, in 
error, 515 

7. The same rule of constrnction is to 
be applied to both sections, {second 
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and third) or sUtutes, (IS EUz. 
ch. 5., and 27 Eliz. ch. 4.) ib. 

8. And there is, therefore, no differ- 
ence between a deed to defraud 
creditors, and a deed to defraud 
aubseqaent purchasers. ib, 

9. A bona jide purchaser, therefore, 
for a valuable consideration, with- 
out notice of the fraud, whether 
he purchases from the fraudulent 
grantor or the fraudulent grantee, 
IS protected by the proviso in the 
statute; such fraudulent convey- 
ance not being absolutely void, but 
voidable only at the instance of the 
party aggrieved. ib. 

10. The purchaser from the fraudulent 
grantee, however, must be prior in 
time to the purchaser from the 
fraudulent grantor, or to a sale 
on execution, at the suit of the 
creditor. ib, 

FREIGHT AND CHARTER PAR- 
TY. 

1. A hostile investment or blockade 
of the port of departure does not 
dissolve a contract of charter party ; 
and the master or owner of the 
vessel has a right to retain the 
goods, until he can prosecute the 
voyage with safety, or the freighter 
tenders the whole freight and de- 
mands his goods. Ogden v. Bar- 
krr, 87 

2. Where a contract of affreightment, 
or charter party, was executed by 
the plaintiff and defendant, under 
their seals, for the transportation 
of goods from a port in Virginia 
to Cadiz; and the parties on the 
same day, {January 26, 1813,) 
made an agreement on a separate 
paper, not under seal, referring to 
the charter party executed by them, 
and stipulating that the owners of 
the vessels should have on board a 
Sidmouth license^ for the protection 
of the ship and cargo : Held^ that 
these were several and distinct 
contracts ; and the supplementary 
agreement being illegal, did not af- 
fect or vitiate the charter party, which 
remained valid and binding. ib, 
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3. The right to retain goods for the 
freight, grows out of the usage of 
trade, and does not exist, where 
the parties have, by their agreement, 
regulated the time and manner of 
paying the freight; especially where 
the cargo is to be delivered before 
the time fixed for the payment of 
the freight. Chandler v. Belden, 

157 

4. The legal property in goods passes 
by a. bill of lading, and an assign- 
ment thereof, bona jide^ and for 
a fair consideration, though the 
assignment be made afler the ar- 
rival of the goods in port. ib, 

5. And where the ship owner, not 
having a lien for the freight, sold 
the gw>ds at auction, to pay freight, 
it was held to be a conversion of 
them, and that trover would lie at 
the suit of the person to whom the 
bill of lading was assigned. t6. 

Vide Insurance. 

G. 

GAOL LIBERTIES. 

Vide Escape. Practice, I. 

GIFT. 

A father, from affection merely, gave to 
his son a promissory note, for 1,000 
dollars, payable to him or order, 
sixty days afler date. In an action 
brought by the son against the 
executor of his father, to recover 
the amount of the note, it was 
held^ that the action could not be 
maintained ; for it was not a donatio 
mortis causa, nor a gift of so much 
money, but a mere promise to give ; 
and blood or natural affection is 
not a sufficient consideration, to 
support a simple executory contract 
Fink V. Cox, Executor, Sfc. 145 

H. 

HABEAS CORPUS. 

Though this court has power, at coroinon 
law, to relieve against all illegal 
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impriflonments, in civil or criminal 
cases ; yet an habeas corpus is not 
the proper remedy for a defendant 
imprisoned on a ca, sa. irregularly 
issued before a previous fi, fa. 
according to the provisions of the 
act ; (Sess. 36. ch. 50. s. 7.) but 
the party may be discharged, on 
motion and affidavit for that purpose. 
Unittd States Bank v. Jenkins, 305 

Habeas corpus ad testificandum. Vide 
Escape. 

Habeas corpus to remove a cause. Vide 
Practice, VI. 

I. 

INDIANS. 

Th« court refused to grant an attachment 
for costs, on a judgment of nonsuit 
against an Oneida Indian, lessor 
of the plaintiJQT, in an action of 
ejectment ; but granted a rule on 
the attorney who brought the suit, 
not being the agent or attorney 
appointed by the state to manage 
the affairs of the Indians, to show 
cause why an attachment should 
not issue against him for the costs. 
Jackson, ex dem. Dackstader, v. 
King and Neilson, 506 

INSOLVENT DEBTOR. 

1. Though a discharge under the 
insolvent act of this state, so far as 
it attempts to discharge the party 
from a contract made previous* to 
passing the act, is unconstitutional 
and void ; yet the defendant may 
avail himself of the discharge to 
protect his person from imprison- 
ment. Post V. Riley, 54 

2. But the insolvent, for that purpose, 
must plead the discharge specially ; 
and if he neglects to do so, and 
suffers judgment to pass against 
him, his bail cannot be relieved, 
on motion, on the ground of the 
discharge of the principal. ib. 

3. Where a defendant obtains his 
discharge under the insolvent act, 
after a declaration in a suit against 
him has been filed, he ought to 



plead his discharge, at or before 
the next term ; or, at least, before 
a default has been, afterwards, 
entered for want of a plea : and 
if he neglect to do so, he will not 
be allowed, after a judgment has 
been perfected, to plead his dis- 
charge nunc pro tunc. Desobry v. 
Morange, 336 

Vide Pleading, V. 

INSURANCE. 

Abandonnuni. 

Insurance on freight from Archangel 
to NeuhYork, During the voyage, 
the ship became so shattered and 
disabled by storms, that she was 
compelled to seek a port for safety, 
and put into the Heldcr, being a 
port of necessity. On a survey, 
she was found to be so dama^cu, 
as to be unscaworthy, and incapa- 
ble of being repaired, unless at an 
expense far exceeding half her 
value : and though another vessel 
might easily have been procured at 
Amsterdam, at a moderate freight, 
to carry an ordinary cargo to ]S(w» 
York, yet the hemp, ot which her 
cargo chiefly consisted, being so 
much wet and damaged as to 
render it unfit, if not dangerous, to 
be re-shipped in another vessel, 
even if any master would have 
been willing to carry it in such a 
state ; the voyage was, ^therefore, 
broken up, and the vessel and 
cargo sold at the Ilelder, for the 
benefit of all concerned ; and the 
insured abandoned for a total loss : 
Held, that the assured had a right 
to abandon, and to recover for a 
total loss, deducting freight, pro 
rata itineris, from Archangel to 
the Helder. Whitney y. New- York 
Firemen Insurance Company, 206 

Vide Set-ofp. 

J. 

JOINT DEBTORS. 

1 Joint debtors must be sued jointly. 
Robertson v. Smith, 459 
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2. If dl of them are not sued, it must 
be pleaded in abatement. t6. 

3. In a suit against joint debtors, a 
joint and subsisting indebtedness 
in ali the defendants must be 
shown. ib. 

4 And, in assumpsit, it is necessary 
to show a subsisting liability on 
the part of all the defendants; 
except in the cases of infancy, 
death, or discharge of one of the 
defendants under a bankrupt or 
insolvent act. ib. 

6. Where, in respect of any of the 
defendants, the right of action is 
gone, or suspended, their joint lia- 
bility being at an end, the other 
defendants may avail themselves 
of this suspension or discharge, 
whether it be produced by the act 
of the party, or by the operation of 
law, at the instance, and by the 
agency, of the plaintiff. t6. 

6. Thus, where the plaintiff brought 
an action of assumpsit against 8. 
and S.y as partners, under the firm 
of S. and S. and Company, and 
makers of a promissory note, and 
recovered a judgment, which was 
unsatisfied ; and afterwards, dis- 
covering that P. and V, were, 
also, partners in the firm at the 
time the note was given, he brought 
an action against the four, as 
makers of the same note : Held, that 
the judgment, recovered against two 
of the defendants on the note, was 
a bar to the subsequent suit against 
the four defendants, for the same 
cause of action. ib, 

JURISDICTION. 

A court of common law has concurrent 

jurisdiction with the instance court 

of admiralty of a marine tort, 

Percival v. Hickey, 257 

Vide Trespass. 

JURY. 
Vide New Trial, II. 

L. 

LANDLORD AND TENANT. 
L If a tenant does an act proper in 
462 



itsdf, he cannot be made a wrong 
doer, by a consequence which he 
could not anticipate. Jackson, ez 
dem, ViOi Rensselaer, v. Andrew, 

431 
2. As, if by turning the water of a 
creek, being an act of good hus- 
bandry, by causing the water to 
ik>w into a swamp, the timber 
growing there is killed, it is not to 
be deemed waste, so as to produce 
a forfeiture of his lease, especially 
where the landlord has lain by for 
twenty years, during which tim^ 
new trees had grown up, of more 
value than the old, and, therefore, 
no permanent injury had been done 
to the inheritance. ib. 

Vide Rent. Lease. 

LEASE. 

1. A covenant or condition, in a lease 
to a person, his heirs and assigns, 
for ever, yielding and paying a 
certain yearly rent, 6lc, that in 
case the lessee, or his heirs, du:. 
should be minded to dispose of the 
premises, or any part thereof, he 
should give to the lessor, or hu 
heirs, 6lc, the right of pre-emption 
or refusal of buying, and would not 
sell, without his leave, under his 
hand and seal, first obtained ; and 
that on every such sale, with such 
license, should pay to the lessor 
one tenth of the money for which 
the premises were sold ; and that 
- in case the lessee did not keep and 
perform all the conditions, 6lc. the 
lease and the estate demised should 
cease and be void, b a lawful and 
valid covenant or condition : and 
there being a clause of re-entry 
for a breach of the covenants, the 
lessor may bring ejectment to re- 
cover the possession of the premises 
on the forfeiture. Jackson, ex dem, 
Lewis and wife, v. Schutz, 174 

2« T^e estate of the lessee, under 
such a lease, is a fee single cmuH^ 
tional, at common law, or a fee 
simple, subject to be defeated, 
upon a condition sttbeequent. Per 
Plait, J, S. C. 184 
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8. And if the condition had been 
absolute not to aliene, it would 
have been repugnant to the grant, 
and therefore void. ib, 

4. Where a lessor proceeds for a 
forfeiture, or to enforce a penalty, 
he must show a demand of the rent 
on the very day on which it was 
payable. Remscn v. Conklin, 447 

5. But where the rent is payable on 
the land, and he brings an action 
of covenant, or proceeds by distress, 
to recover the rent, he need not 
show a previous demand, although 
the rent was payable on de- 
mand, ib, 

6. And it is a good defence for the 
tenant, that he was ready on the 
land to pay, but that the lessor was 
not there ready to receive the 
rent. t6. 

7. But if the rent is payable at a 
place off the land, and there is a 
clause of distress, in case the rent, 
being lawfully demanded at such 
place, is in arrear, the lessor cannot, 
distrain without a previous demand 
of the rent. ib. 

8. In a lease of land, in the county 
of Oneida, the rent was reserved 
in wheat, to be delivered, annually, 
at such place in the city of Albany 
as the lessor should appoint : Held^ 
in an action of covenant for arrears 
of rent, that it was the duty of the 
lessor to appoint a place in Albany, 
and give notiae thereof to the lessee ; 
and that, in default of such appoint- 
ment and notice, the rent was pay- 
able on the land ; and, therefore, 
the lessee should plead a tender, 
or that he was ready, on the land, 
to deliver the wheat, &C. ib. 

LEGACY. 

1. No action at law lies for a legacy. 
PelUtreau v. Rathbone, 428 

2. Though an annuity for life is 
expressly charged on the real and 
personal estate of the testator, an 
action at law cannot be maintained 
against the heirs or terre-tenants, ih. 

3 The proper remedy is in the Court 
of Chancery. ih. 



LIEN. 
Vide Execution. 

LIMITATION. 

1. A party claiming the benefit of the 
proviso in the statute of limitations, 
can only avail himself of a disability 
existing when the right of action 
accrued. Jackson, ex dem. Roose- 
veil, V. Wheat, 40 

2. The People, not being named in 
the fifth section of" the act for the 
limitation of criminal prosecutions 
and of actions at law," sess. 24. c. 
183. {\ N. R. L. 184.) are not 
bound by it, and may bring a 
personal action at any time. Peih 
pie v. Gilbert, 227 

Vide Onondaga Commissioners. Ac* 

TION. 

LUNATIC. 

A defendant non compos mentis, but of 
full age, and not an idiot from 
nativity, may appear by attorney ; 
and the court, on motion, will 
appoint an attorney for him. FauUc' 
ner v. M'Clure, 134 

M. 
MANDAMUS. 

When and to wham it lies, 

A mandamus lies to the supervisors of 
a county, to compel them to allow 
the account of the clerk of the 
county, for advances made by him 
in purchasing books for recording 
deeds, mortgages, &lc., and for 
sending notices to judges and jus- 
tices of the peace, of pedlars who 
• were licensed, with interest en such 
advances ; such services being re- 
quired by law of the clerks, and no 
specific compensation p^vided for 
them, are properly chargeable to 
the county, and ought, therefore, 
to be allowed and paid according 
to the act for defraying the public 
and necessary charges in the re- 
spective counties, He, Sess. ^ 
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ch. 49. sec. 1. 2 N. R. L. 137.) 
Bright V. Supervisors of Chenango, 

242 
MARRIAGE. 
Vide Baron and Feme. 

MASTERS AND OWNERS OF 
VESSELS. 

1. A mortgagee of a ship in possession 
is liable to the roaster for his wages, 
if the voyage be performed for the 
benefit of the roortgagee. Champ- 
lin T. BntUr, 169 

2. But where the master made a spe- 
cial agreement, as to his wages, 
with Mnt the real owner or mortga- 
gor, and with full knowledge of a 
secret agreement between Jf. and 
the defendant, who had no interest 
in the voyage, but merely lent his 
name to cover the voyage for the 
benefit of If., and without receiving 
any freight or profit : HeJd^ that 
the plaintiff was bound by his 
special agreement, and could not 
waive it, and sue the defendant as 
owner. t6. 

3. In an action by the master of a ship 
for his wages, against the defendant, 
as owner, and who held an absolute 
bill of sale from JIf., as well as a 
register of the ship, in his oWn 
name, the defendant may prove by 
parol, that the bill of sale was given 
to him merely as collateral security, 
by way of mortgage. ti. 

MILITARY BOUNTY LANDS. 

£r., a soldier entitled to bounty lands, 
by a deed dated January 12th, 
1788, granted, bargained and sold, 
for a valuable consideration, to JB., 
ail the bounty lands to which he 
was entitled, and in the same deed, 
empowered ^., as his attorney, for 
him, and in his name, to grant, 
bargain, and convey the same to 
JB., his heirs and assigns, in case 
the same should be necessary, upon 
the grants having passed the great 
seal of the state, for such bounty 
lands. On the 25th February, 
1792, X., for a valuable considera- 
tion, by deed, granted, bargained, 
464 



and conveyed the sane boontj 
lands to C, his heirs and assigns, 
for ever : and on the 9th February, 
1802, i4., as the attorney of K., in 
his name, executed a release, for 
the same lands, to JB. in fee, 
pursuant to the power contained 
in the first deed : Held, that the 
deed from K, to B. conveyed au 
estate for Ufe only ; Ibnd tliat K., 
having conveyed to C. all his rever- 
sionary interest, before the execution 
of the power given to A., C, dis 9, 
bona fide purchaser, without notice, 
became seised of the legal estate 
in the premises on the death of B. 
Jackson, ex dem. Henderson, v. 
Davenport, 295 

Vide Onondaga Commissioners. 

MORTGAGE. 

1. Where a mortgage is paid off and 
satisfied, no release is necessary to 
reconvey the title to the mortgagor. 
Jtukson V. Davis, 7 

2. Therefore, a recital, in another 
deed, of a mortgage, is not evidence 
of its existence, as an outstanding 
mortgage. i6. 

3. If a legal tender is made of the 
money due on a bond and mortgage 
to the mortgagee, or his assignee or 
attorney, which is refused, the land 
is discharged from tho mortgage, 
though the debt remains. Jackson^ 
ex dem. Bowers,^. Crafts, 110 

4. The assignee of a bond and mort- 
gage having put them into the hands 
of his attorney for foreclosure, af- 
terwards told the attorney not to 
receive the money due, if it was 
tendered, nor do any thing further 
about it, as he would attend to the 
business himself; proceedings for 
a sale under the power contained 
in the mortgage having been com- 
menced, a purchaser under the 
mortgagor, on the day before the 
sale at auction was to take place, 
tendered the principal and interest 
due, and the costs of the proceed- 
ings, to the attorney, in whose 
hands the bond and mortgage then 
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were, and he refused to receive the 
money, assigning the instructions 
of his client as the reason for his 
refusal : Held, that this was a good 
tender to the principal. ib, 

5. When a mortage, given to secure 
a debt of 3,000 dollars, was, by 
mistake, registered for 300 dollars 
only, it was held to be notice to a 
subsequent bona fide purchaser, to 
the extent only of the sum expressed 
in the registry. Beekman v. FVost, 

544 
Mortgage of a ship, tfide Masters and 
OwNBRS OP Ships. 

Vide Chancery. Deed. Frauds. 
Ejectment. 

N. 

NEW TRIAL. 

I. When a new trial will be granted^ 
on the ground of newly discovered 
evidence, 
II. New trial in criminal eases, 

I. When a new trial win be granted on 
the ground of newly discovered 
evidence, 

1. A new trial will not be granted, 
on the ground of newly discovered 
evidence, if it appear, that the 
evidence might, with reasonable 
attention and diligence, have been 
procured before the first trial. 
WiUiams v. BSUdwin, 489 

3. It seems, that on a motion for a 
new trial on the ground of newly 
discovered evidence, it is compe- 
tent to the adverse party to show, 
by affidavit, that the witness, whose 
testimony is stated to be material, 
and newly discovered, is wholly un- 
worthy of credit. ib. 

II. In criminal cases, 

i\. In cases oi felony^ as well as of 
misdemeanor, if the jury, afler de- 
liberating so long on the prisoner's 
case as to preclude a reasonable 
expectation that they will ever 
agree on their verdict, unless com- 
VoL. XVIII. 69 



pelled to do so by famine and ex- 
haustion, they may be discharged, 
and the prisoner be again tried by 
another jury. The People v Good- 
win, 187 

4. As, where, on an indictment for 
manslaughter, the jury, after a 
trial of five days, and afler being 
kept together, to consider of their 
verdict, for seventeen hours, de- 
clared that there was no probabil- 
ity of their agreeing on a verdict ; 
and it being within half an hour 
of the time when the court was 
bound by law to close its session, 
the jury were discharged, and the 
prisoner was again tried at another 
court. ib, 

6. The new trial, where the prisoner, 
afler being tried in the Court of 
Sessions, is brought to this court 
on habeas corpus and certiorari, 
may be before the Court of Oyer 
and Terminer and Gaol Delivery, 
or at the next Sittings in New^ 
York or Albany, under tlie act, 
sess. 36. ch. 66. ib. 

6. Where a prisoner was tried at a 
Court of Oyer and Termitier and 
Gaol Delivery for murder, and con- 
victed, without a venire returned 
and filed, (the paper purporting to 
be a venire not having the seal of 
the court,) it was held to be error, 
and judgment was arrested, and 
a new trial awarded. People v. 
ifKay, 212 

7. Where a prisoner who has been 
tried and found guilty, and judg- 
ment is arrested, on his motion, 
and in his favor, a new trial may 
be awarded. ib. 

NEW-YORK, CITY OP. 

Before an appointment of commission- 
ers of estimate and assessment, for 
opening, enlarging, &C. of streets 
in the city oi New- York, under the 
act, sess. 36. ch. 86. § 177, 6lc. (2 
N. R. L. 342. 408. 413.) the court, 
on petition of the corporation for that 
purpose, will order all further pro- 
ceedings to be discontinued. Cor^ 
paration of the City oj NeuhYork, 
465 
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t» the matter of enlarging^ d&c. 
Dover Street, &c. 606 

O. 
OFFICE AND OFFICER. 

1. Where a public office is instituted 
by the legislature, an implied au- 
thority is conferred on the officer, 
to bring all suits, as incident to his 
office, which the proper and faith- 
ful discharge of his official duties 
requires. Overseers of Pittstown 
V, Ovtrseers of Plattsburgh, 407 

2» Thus, the overseers of the poor, 
being the public agents and trus- 
tees of the town, in respect to the 
poor, have, witliout any express 
authority from the legislature for 
that purpose, a capacity to sue co- 
extensive with their public trusts 
and duties. t6. 

3. Where a public agent or officer 
acts ostensibly in the line of his 
official duty, his contracts are pub- 
lic, not personal. Olneyy.Wickes, 

122 

4. It seems, that an express promise 
to pay, does not establish the crite- 
rion of personal responsibility, ib. 

6. And where the transaction shows 
the engagement to be on account 
of the public, it is not necessary, 
in order to avoid personal liability, 
that the officer should expressly 
say, that he acta in his official ca- 
pacity, ib, 

6. As where an overseer of the poor 
of a town contracted with the 
plaintiff for the support of a pau- 
per, for which he agreed to pay a 
certain sum per week, he was 
held not to be personally responsi- 
ble on the contract ; as, from the 
facts and circumstances of the case, 
it did not appear that he intended 
to bind himself personally. ib, 

ONONDAGA COMMISSIONERS. 

'.. An award of the Onondaga com" 
missioners was made in favor of the 
defendant, November 5th, 1800, to 
which the plaintiff filed a dissent, 
according to the act, in February, 
466 



1801 ; and it appeared that the 
defendant was in actual possession 
in June, 1801 : Held, that though 
the possession commenced afle. 
the award and dissent, but before 
the expiration of three years ; yet 
the party filing his dissent was 
bound to take notice of* the pos- 
session, and to bring his action 
against the party in possession, with- 
in the three years ; and prosecute the 
same to effect, within three years, 
otherwise, the award was conclusive. 
Jackson, ex dem. Bond, v. Root, 60 

2. If the party in whose favor the 
award is made, is out of possession, 
and his adversary in possession, 
the party out of possession must 
bring his action, and prosecute 
it to effect, within three years; 
and if he does so, his title is estab- 
lished, and the recovery is conclu- 
sive on the right. ib 

3. And it is the same, if the party 
dissenting should bring a suit 
against a tenant in possession, 
claiming under the party in whose 
favor the award was made, if a 
verdict, afler trial as to the right, 
is found for the defendant ; for the 
intention of the legislature, in re- 
gard to these military lands, was, 
to make a single trial as to the 
right, in an action of ejectment 
brought within the time limited, a 
conclusive bar to another suit ; and 
if there is a trial on the merits, in 
a suit brought by either party, with- 
in the period prescribed, it is with- 
in the true meaning and intent of 
the act. ib, 

4. Where a soldier endorsed a con- 
veyance on his discharge, in which 
he described the premises, as fol- 
lows : " The six hundred acres of 
land due me from the public, as a 
soldier in Col. Lamb*s regiment of 
artillery;" when, in fact, he was 
not a soldier in that regiment, but 
in the first, or Van Schatcfs regi- 
ment: Held, that the description 
was sufficient without the words, 
" in Col. Lamb's regiment," which 
might be rejected assurplosage. to 
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ORDERS OF REMOVAL. 
Of the poor, vide Poor. 

OVERSEERS OF THE POOR. 
Vide Poor. Office and Officer. 

OUTLAWRY. 
Vide Practice, IL 

P. 

PARTNERSHIP. 

I After a trial, and verdict for the 
plaintiff, it is too late for the de- 
fendant to object that the subject 
matter of the suit was a co-part- 
nership contract between him and 
the plaintiff. The objection must 
be made at the trial. Smith v. 
Allen, 45 

2. Where the plaintiff brought an ac- 
tion of assumpsit against S, and S. 
«as partners, under the firm of S,^ 
S: 4* ^f and makers of a prom- 
issory note, and recovered a judg- 
ment against them, which was 
unsatisfied ; and, afterwards, dis- 
covering that P, Sp V. were also 
partners in the firm, at the time 
the note was given, he brought an 
action against the four, as makers 
of the same note : Held, that the 
judgment recovered against two of 
the defendants, on the note, was a 
bar to the subsequent suit against 
the four defendants, for the same 
cause of action. Robertson v. Smith, 

459 

Vide Courts op Justices op the 
Pbace, 1. Joint Debtors. 

PENALTY. 
Vide Damages. Agreement. 

PLEADING. 

L Declaration, Variance between 

declaration and proof. 
IT. Plea. 

III. Replication. 

IV. Demurrer. 

V. Verdict and judgment. 



YI. Pleadings in assumpsit. 
VII. Pleadings in replevin. 
VIII. Pleadings in trespass. 

I. Declaration. Variance befioeen the 
declaration and proof. 

1. Where there is a count on a spe- 
cial agreement, and a general count 
for goods sold and delivered, the 
plaintiff may, if he fails to prove 
the special agreement, abandon 
the special count, and resort to the 
general count Robertson v. Lynch, 

451 

2. But this cannot be done, if the 
goods were, in fact, sold under the 
special agreement, and the plaintiff 
might, if he had framed the special 
count properly, have recovered 
upon it. ib. 

3. Where the contract stated in the 
declaration, is on a past considera- 
tion for the delivery of goods, with- 
out mentioning the place of deliv- 
ery, and, in the alternative, as to 
the time ; and the contract proved 
was on an executory consideration, 
to deliver goods at a particular 
time and place mentioned, the vari- 
ance was held fatal, and the ver- 
dict was set aside. ib 

II. Plea 

4. Where a plea, at its commence- 
ment, purports to be an answer to 
the whole declaration, but answers 
only a part of it, it is bad. Hallett 
V. Holmes, 26 

5. Where the general issue is pleaded, 
and, also, a special plea, to which 
there is a replication, and a de- 
murrer, and contingent damages 
are assessed, at the trial of the 
general issue, and the demurrer is, 
af\erwards, argued, the court will 
not allow the party to amend the 
plea ; aliter, if the demurrer hid 
been argued before the trial of the 
issue. ib. 

6. Where, in an action on a bond con- 
ditioned to pay a certain sum of 
money on a certain day, the de- 
fendant pleaded that lie gave the 
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bond to the pluntiff^ mereAj as 
collateral security for tbe perform- 
ance of a contract or agreement 
between the parties, d&c., it is bad ; 
for where the condition of a bond 
is for the payment of money at 
a fixed day, no evidence is admis- 
sible to vary or contradict it WeUs 
V. Baldwin, 45 

7. But if the bond was without a con- 
dition, and the plaintiff' had exe- 
cuted a separate instrument as a 
defeasance, such defeasance might 
be pleaded to an action on the 
bond. ib. 

S. Ntd tiel corparaium is & good plea 
in bar, where the plaintiffs sue by 
a particular name; and the plain- 
tiffs must reply specially, showing 
how they were made a corporation 
where the act incorporating them 
required certain things to be done 
on their part, before they could be- 
come a corporation. Bank of 
Auburn v. Aikin, 137 

Vide Insolvent Debtor. 

III. Replication. 

9. Where the plaintiff adds the simil- 
iter to his replication, the defend- 
ant may demur without striking out 
the similiter, the demurrer being 
sufficient notice for that purpose. 
Bank of Auburn v. Aikin, 137 

IV. Demurrer, 

10. Where there is a demurrer to the 
whole declaration, containing sev- 
eral counts, one of which is good, 
the demurrer must fail. Mumford 
V. Fitzhvgh, 457 

11. Declaration in case against ^oe de- 
fendants, for turning the water of 
a river, so a? to overflow the plain- 
tiffs land, one of whom was not 
brought into court: the declara- 
tion was held bad, on special de- 
murrer, though it might be good 
after a verdict. t5. 

Vide Replication. 

V. Verdict and judgment, 

13. Where the defendant pleads his 
discharge under an insolvent act, 
468 



passea saoeeqaent to the making 
of the contract on which the suit 
is brought, and which would, there- 
fore, have been bad on demurrer; 
and the plaintiff, instead of demur- 
ring, replies fraud, and goes to 
triiJ on Uie issue as to the fact of 
fraud or not, which is found against 
him; yet, as the plea of such a 
discharge contains no ground of 
defence to the action, the court, 
non obstante veredicto, may give 
judgment for the plaintiff. Binie- 
dict V. Green, 14 

VI. Pleadings in assun^siL 
Vide Assumpsit. Pleadings. 

VII. Pleadings in r^leois^ 

Vide Replevin. 

VIII. Pleadings in trespass. 

13. A declaration in trespass, by hus- 
band and wife, for a personal in- 
jury to the wife, containing, also, a 
cause of action for which the hus- 
band alone might sue, as the loss 
of her company and assistance, in 
consequence of the battery, &c., is 
good, after verdict, though it would 
have been bad on demurrer. Lewis 
and Wife v. Babcock, 443 

POOR. 

1. An overseer of the poor, who con- 
tracted with the plaintiff for the 
support of a pauper, for which he 
agreed to pay a certain sum per 
week, was held not to he personally 
responsible on the contract ; as, 
from the facts and circumstances 

• of the case, it did not appear that 
he intended to bind himself per- 
sonally. Obuy v. Wickes, 122 

2. An act for a division of a town, di- 
rected the supervisors and over- 
seers of the poor of the two towns, 
to meet and divide the money and 
the poor belonging to the town so 
divided, according to the tax list, 
and that each town thereafter 
should respectively maintain its own 
poor ; and the supervisors of the 
poor of the two towns met accord- 
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ingly, and divided the poor-money 
between the two towns, and found 
six paupers in the old town, which 
they agreed should be maintained by 
both totonSf in equal proportion, ac- 
cording to the division of the 
money ; and then the paupers were 
to be disposed of by the poor mas- 
ters of both or either of the towns, 
to the best advantage ; in an action 
of assumpsit brought by the over- 
seers of one of the towns against 
the overseers of the other, on this 
agreement, for its proportion of the 
expense of supporting one of the 
paupers, after the money so divided 
had been spent: Held, that the 
overseers, &c., in making this agree- 
ment, transcended the powers given 
them by the act, and that, therefore, 
no action could be maintained upon 
it, admitting even, that the over- 
seers of the poor may, as such, 
contract for the maintenance of the 
poor, so as to bind their successors 
in office. Overseers of the Poor of 
Norwich v. Overseers of New Ber^ 
lin, 382 

3 The overseers of the poor, being 
public agents and trustees of the 
towns, in respect to the poor, have, 
without any express authority from 
the legislature, a capacity to sue, 
co-extensive with their public trusts 
and duties ; and are corporations 
sub modo. Overseers of Pittstown 
V. Overseers of Plattsburgh, 407 

4. When the order for the removal of 
a pauper from one town to another, 
on ap()eal to the Court of General 
Sessions of the peace, is reversed 
and quashed, the justices of the 
peace of the town to which the 
pauper was so improperly removed, 
may make an order for his removal 
back to the town from whence he 
was removed ; or, if it appears that 
the pauper has no settlement in 
that town, they may make a new 
original order for his removal to the 
place of his last legal settlement, ib, 

5. The overseers of the poor of the 
town to which a pauper is so im- 
properly removed, cannot, after the 



order of removal is quashed, main- 
tain an action on the case against 
the overseers of the town from 
which he was removed, to recover 
the expenses of his maintenance, 
he having fallen sick after his re- 
moval ; the presumption being that 
the order was obtained bona fide : 
and the statute does not make it 
the duty of the overseers of the 
poor, who have caused the pauper 
to be removed to another town, lo 
take him back at their own charge, 

ib. 
6. Whether, if the pauper so improp- 
erly removed, has no legal settle- 
ment within this state, such an ac- 
tion cah be maintained. Q^ere. ib. 

Vide Office and Officer. 

POSSESSION. 
Of Land, vide Execution. 

POWER. 

K., a soldier Entitled to military bounty 
lands, by a deed, dated January 12, 
178S, granted, bargained and sold, 
for a valuable consideration, to B, 
all the bounty lands to which he 
was entitled ; and, in the same deed, 
empowered A,, as his attorney, for 
him, and in his name, to grant, 
bargain, ^nd convey the same 
lands to B,, his heirs and assigns, 
in case the same should be neces- 
sary upon the grants having passed 
the great seal of the state for these 
lands : Held, that the power to A. 
was a naked power ; and that K,, 
on the 25th February, 17d2, hav- 
ing, by deed, for a valuable consid- 
eration, granted, bargained, and 
conveyed the same lands to C., his 
heirs and assigns, for ever; before 
the execution of the power by ^4., 
C, as a bona fide purchaser, with- 
out notice, became seised of the 
legal estate in the premises, on the 
death of B., who took only a life 
estate by the deed from A, to him. 
Jackson, ex dem. Henderson, v. 
Davenport^ 295 

Vide Military Bounty LANDi. Turn- 
pikes, AND Turnpike Companies. 
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POWER OP ATTORNEY. 

Vide Deed. 

PRACTICE. 

I. Process ; and Outlawry. 
II. Appearance. 

III. Oyer. 

IV. Change of venue. 

V Removed of cause by habeas cor^ 
pus, 
VI. Commission to examine witnesses. 
VII. Reference. 
VIII. Notice of trial and countermand. 
IX. Discontinuance. 

1. Process ; and Ouilatory. 

1. An attorney, or any person by him 
aathorized for that purpose, may 
alter the teste and return day of a 
writ before it is used or served. 
Sullivan v. Alexander, 3 

2. As, where the attorney for the 
plaintiff delivered a capias ad resp. 
to a person, with directions to de- 
liver it to the sheriff, in case A., 
one of the defendants, (a prisoner 
in execution, who had been admitted 
to the liberties of the gaol, on bail,) 
should be found beyond the limits 
of the liberties, and to alter the 
teste and return of the writ, in 
case it should not be necessary to 
deliver it before the return day 
expired ; and the agent of the attor- 
ney, accordingly, altered the teste 
and return of the writ, and deliv- 
ered it to the sheriff, the court re- 
fused to set aside the writ. ib. 

3. Proceedings in outlawry, in a bail- 
able action, will not be reversed, 
on motion and affidavit, because 
the defendant was not a citizen of 
this state, but resided in another 
state or a foreign country ; unless 
the defendant puts in special bail, 
on a writ issued by the plaintiff in 
a new action; but the defendant 
will be lefl to his writ of error. 
Roosevelt v. Crommelin, 263 

II. Appeco'ttnce. 

4. A person non compos mentis, not 
an idiot from nativity, may appear 
by attorney, and the court, on 
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motion, will appoint an attorney 
for him. Faulkner v. MPChtre, 134 

III. Oyer. 

5. A defendant who craves oyer of a 
deed, is entitled to a copy of the 
attestation and names of the wit- 
nesses. Smith v. Ahoor^h^ 445 

6. A defendant who is entitled to oyer 
cannot be compelled to plead with- 
out it. But if he electa to answer, 
it is a waiver of the objection that 
the names of the witnesses were 
not given in the oyer, and cannot 
be a ground of demurrer to the 
declaration. t6. 

IV. Change of venue. 

7. When the venue in a cause is 
changed, a copy of the rule for 
changing 'the venue ought to be 
served on the plaintiffs attorney. 
Root V. Taylor, 335 

V. Removal of cause by habeas cdrpus. 

8. Where a cause is removed by 
habeas corptts, from a court of 
Common Pleas, into this court, the 
suit here is not to be considered as 
a continuation of the suit below, 
unless in certain cases, for the pur- 
(Ibses of justice. B€utk of Niagara 
V. M'Cracken, ' 493 

0. The plaintiff, therefore, may de- 
clare in this court for a new cause 
of action, and the defendant may 
' set off a demand against the plain- 
tiff, arising since the commence- 
ment of the suit below, and before 
the removal here. ib. 

VI. Commission to examine witnesses. 

10. Where a rule for a commission 
to examine witnesses is obtained 
afler the expiration of four days in 
term, after issue joined in the cause, 
it does not stay proceedings, unless 
the court specially direct that it is 
to have that effect Jackson, ex 
dem. Wadsworth, v. Woodtoorth, 

135 

11. But if the commission is obtained 
within the four days, it will stay 
the proceedings, of course, though 
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nothing is said in the rule as to its 
effoct. ib, 

12. It is, therefore, unnecessary to state 
in the rule, whether it is to operate 
as a stay of proceedings, or not ; 
unless by the special direction of 
the court, on application for that 
purptfwe. t^. 

VII. Reference. 

12. Where the parties in replevin in a 
court of C. P. agreed in writing to 
refer the cause to B., to be deter- 
mined by him on legal principles; 
and, thereupon, a rule was entered, 
that the cause be referred to J3., to 
be heard and determined by him, 
&c., and B. made his report to the 
court below, on which the court 
immediately gave judgment : Held, 
that this not being a case referable 
under the statute, but a mere vol- 
untary submission to the arbitra- 
ment of B., it was a discontinuance, 
and the court below having no 
jurisdiction afterwards, the judg- 
ment on the report or award was 
erroneous. Camp v. Root, 22 

13. No action lies upon a report of ref- 
erees, made pursuant to a rule of a 
court of C. P. entered by consent 
of the parties in an action of as- 
sumpsit, though the case might not 
have required an examination of 
long accounts; for it is not an 
award, and the party is concluded 
by the rule of reference, from 
alleging that the cause was not 
referable under the statute, and 
being assumpsit on a contract, there 
might have been long accounts, and 
the court might give judgment on 
the report. Harris v. Bradshaw, 

26 

14. If the actidii had been tort, it seems 
the jurisdiction of the court, to 
order a reference, might have been 
objected to. ' ib, 

VIII. Notice of trial and cottntermand. 

15. If a plaintiff, after giving notice of 
trial, countermand it, he must pay 
the costs incurred by the defend- 
ant, between the time of receiving 



the notice and the countermand. 
Keys V. BeardsUy, 136 

IX. Discontinuance. 

16. Where a defendant obtains a dis- 
charge under the act for the relief 
of debtors, with respect to the ink' 
prisonment of their persons, {IN. 
R. L, 348.) or under the act to 
abolish imprisonment for debt in 
certcdn cases, (sess. 42. c. 101.) the 
plaintiff may discontinue his suit 
without costs. Ludlow v. Hackett, 

252 

17. But if the plaintiff, knowing of the 

defendant's discharge, proceeds in 
the cause, he must, if he after- 
wards discontinues, pay the costs 
accruing since the discharge, ib. 

PRE-EMPTION. 
Vide Lease. 

PRINCIPAL AND AGENT. 
Vide Factor. 

PRIVILEGE. 

1. Attorneys and other officers of the 
court, since the statute, sess. 36. o. 
48. (I iV. R. L. 418.) are liable to 
arrest on mesfte process, and maj 
be held to bail like other persona. 
Secor V. Bell, 52 

2. And they were always liable to be 
taken in execution on a ca. so. ib. 

3. If an attorney or counsellor of the 
court be taken on a ca. sa. during 
his attendance in court, having 
business to transact there, he may 
be discharged on motion and affi- 
davit, 6lc. ib. 

4. A judge, at a circuit, may also 
discharge him, under the like cir- 
cumstances, ib. 

5. A sheriff cannot take notice of the 
privilege of an attorney or. other 
officer, nor can he discharge from 
his custody under process of this 
court, on his producing a writ of 
privilege ; and if he do so, he is 
liable, as for an escape, for the 
amount of the debt and interest, 
and also for the poundagei if the 
plaintiff has paid any. ib. 
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PROMISSORY NOTES. 

Vide Bills of Exchange and Promi»> 

SORT Notes. 

R- 

REFERENCE. 
Vide Practice, VII. 

RENT. 

A landlord, where the goods of his ten- 
ant are taken in execution, has a 
lien only for rent 'due previous to 
the levy of the execution ; he can- 
not claim rent which has subse- 
quently accrued while the goods 
remained on the premises, in the 
sheriffs possession. Trappan v. 
Marie, 1 

Vide Lease. 

REPLEVIN. 

i. On a return of elongata to the writ 
of retomo habendo, in replevin, it 
is not necessary to issue a scire 
facias against the pledges ; but the 
defendant, if insufficient pledges 
are taken, or no pledges at all, may 
have his action on the case against 
the sheriff. Gihhs v. BuTL, 435 

S. Where the declaration against the 
sheriff is under the dghih section 
of the statute, sess. IL ch. 5. (1 
N, R. L. 91.) which applies only 
to distresses for rent, the plaintiff i 
cannot claim damages beyond the 
value of the goods eloigned ; for the 
security required by this section is 
only for the prosecution of the suit, 
and for the return of the goods, 
&c. ib. 

3. The declaration against the sheriff 
must allege, that a writ of retortw 
habendo had been issued and elon- 
gata returned, or it is bad on 
demurrer. ib, 

4. It must, also, pursue the words 
of the statute, and allege that the 
sheriff made deliverance, dtc. with- 
out taking security, 6lc, '' to prose- 
cute the suit and to return the same 
goods, &c. if return thereof shall 
be adjudged." ib, 

5. Under the fourth section of the 
statute, he may take such security 

472 



as he pleases, in his own name, 
and at his own peril. t6. 

6. Though the fourth section does 
not provide that the sheriff shall 
assign the bond to the plaintiff in 
replevin, it seems that the court 
would compel an assignment of it 
for the benefit of the defendant t6. 

7. No venue is necessary to a plea, 
nor to a demise in an avowry for a 

* distress, d&c. in an action of replevin. 
Davis V. Tyler, 490 

s. 

SALE OF GOODS AND CHAT- 
TELS. 

1. The plaintiff sold to the defendant 
a quantity of Leghorn hats, of 
certain qualities, for a certain price, 
and engaged to deliver extra crowns 
to match those delivered, free of 
charge ; but the crowns sent did not 
match the hats before delivered, 
whereby the defendant sustained 
a loss: Held^ that though the 
defendant had not returned or 
offered to return the hats, she 
might, in an action brought against 
her for the price, nevertheless, 
insist on a deduction from the sum 
originally agreed to be paid, in 
proportion to the diminished value 
of the goods. King v. Paddock, 141 

2. Where the vendor is guilty of a 
fraudulent concealment of material 
facts, in relation to the sale, to the 
injury of the vendee, an action at 
law is maintainable, to recover 
damages. Fleming v. Slocum, 403 

3. But the fraud must be proved, and 
cannot be presumed : Therefore, 
where in the sale of a slave, without 
warranty as to his good qualities, 
&c., there was no other proof of 
a fraudulent representation, or a 
fraudulent concealment of facts, 
but what might be inferred from 
the fact, that the vendor paid a 
sound and full price for a good and 
honest slave, but who proved to be 
bad and dishonest, and the vendor 
knew at the time that he was so, 
this was held not to be sufficient ev- 
idence to support an action against 
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the Tendor, to recover damages for 
a fraudulent concealment. t6. 

SCHOOLS. 
Vide Common Schools. 

SEAMEN'S WAGES. 

I. Wh^re a vessel has been captured 
and condemned, though the owner 
recovers the amount of freight from 
the insurers, the seamen have not, 
therefore, a right to receive their 
wages. Per fencer ^ Ch. J. Per* 
eivai V. Hickey, 357 

3. So, where a neutral vessel was run 
ibul of and sunk by a belligerent 
cruiser, through negligence, the 
seamen are not entitled to wages, 
though the owner, in an action 
of trespass against the commander 
of the belligerent ship, recovered 
the full value of the vessel and 
cargo. ib, 

SET-OFF. 
• One of three joint owners of a vessel 
effected insurance on the freight, 
in his own name, for account of 
the owners, by a valued policy, on 
which there was a total loss, on 
which notice of abandonment was 
duly given, but no adjustment made : 
Held, that he might set off this loss, 
in an action brought against him, 
by the insurers, for premiums due to 
them on other policies of insurance. 
Columbian Insurance Ckmpany v. 
Black, 149 

Vide Agreement. 

SETTLEMENT OF THE POOR. 
Vide Poor. 

SHERIFF. 
I. Duty and authority of sheriff. 

II. LicSnlity of sheriff , and attachment 

against him. 
III. Deputy sheriff. 

I. Duty and authority of sheriff. 

1. A sheriff cannot take notice of the 

grivilege of an attorney, nor can 
e discharge him from his custody 
under process out of this court, on 
his producing his writ of privilege: 
. Vol. XVIIL 60 



And if he does so, he is Ai-ble. as 
for an escape, for the amount of 
the debt, with interest, and also for 
the poundage, if tne plaintiff has 
paid any. Secor v. JBeil, 62 

2. By the statute, sess. iih. ch. 67. 
sec. 5. on the death of a sheriff, 
the powers oi tne jinder sneriff to 
act in the name of the sheriff 
survive, lor the benehtof the parties 
interested in the execution of the 
process delivered to the sheriff 
before tiis decease ; and though the 
under sheriff himself is appointed 
sheriff, he may proceed under the 
provision of the statute, as under 
sheriff. Ward v. Storey, 120 

3. And where there were severa« 
judgments, docketed at different 
times, on some of which executions 
were delivered to the old sheriff 
before his death, and executions 
on other judgments prior as to the 
time of docketing, were subse- 
quently issued and delivered to the 
new sheriff, who took and sold the 
property of the defendant under all 
the executions in his hands, the 
court ordered, that the several 
plaintiffs should be paid out of the 
moneys in the sheriff's hands, ac- 
cording to the priority of their 
several judgments. ib. 

4. A sheriff is bound, without any 
demand or request for that purpose, 
to pay over to the plaintiff, money 
levied on execution, or he will be 
liable to an attachment. Brewster 
v. Van Ness, 133 

5. It is not sufficient to return that 
he has the money in his hands, 
subject to the plaintiff's order. t6. 

II. Liability of sheriff , and attcuJimenJt 
against him. 

6. According to the true construction 
of the act concerning sheriffs, sess. 
36. ch. 67. sect. 6. (1 N. R. L. 
418.) if the sheriff neglects to return 
an execution, the plaintiff, or party 
aggrieved by such default, in order 
to entitle himself to have the bond 
given by the sheriff according to 
Uie statute, for the faithful perform- 

473 



610 



INDEX. 



ance of the office, put in suit against 
the sheriff and his sureties, roust 
have previously recovered a judg- 
ment against the sheriff in an tution 
I against him grounded directJy on 

I such default. The People v. S(pr€h 

ker, 390 

7. It is not enough that the plaintiff 
has proceeded by attachment against 
the sheriff for his default in not 
returning the execution ; and that 
a judgment has been recovered, in 
tlie name of the people, against the 

i sheriff, on his recognizance given 

I to appear on the return of the at- 

tachment, ib, 

8. The statute is to be strictly con- 
strued in favor of sureties, who are 
not to be held responsible beyond 
the terms and scope of their under- 
taking, ib. 

Vide Escape. PaivrLEGE. Execution, 
II. Agent. 

III. Deputy sheriff. 
0. A deputy sheriff may sell lands 
under an execution, and execute a 
deed to the purchaser as in the 
name of the sheriff; it is not neces- 
sary to show any special authority 
to tiic sheriff for that purpose. Jack' 
son, ex dem. RandaU, v. Davis, 7 

Vide I. II. 

SHIPS AND VESSELS. 
Vide Masters and Owners of Ships. 

SITTINGS. 

Vide Courts op General Sessions op 
THE Peace. New Trial. 

SLANDER. 

Evidence to support plea of justification, 

vid^ Evidence, 1, 2, 3, 4. 

STATUTES CONSTRUED. EX- 
PLAINED, OR CITED. 

1787. February 20. Sess. 10. ch. 26. 

(Tenures,) 174 
. 26. Sess. 10. ch. 44. 

(Frauds,) 12. 426. 515 

1797. March 24. Sess. 20. ch. 51. 

(Onondaga titles,) 60 

1801. 21. Sess. 34. ch. 47. 

(More easy pleading, Slc.) 127 
474 



1801. April 8. Sess. 34. ch. 

(Limitations,) 
1813. February 25. 

(Trials. Jurors,) 
. March 19. Seas 

(Crimes,) 

April 2. Sess 



183. 

227 

ch. 4. 

216 

ch. 29. 

115. 164 

36. ch. 5. 



Sess. 36. 



36. 



(Judgments and Executions,^ 305 



Sess. 36. 
(Debtors imprisoned,) 



ch. 



81. 
5 

44. 
164 

48. 
52 



3.~ Sess. 36. ch. 

(Forgery,) 
-. 3. Sess. 36. ch. 

(Attorneys, 6lc.) 
-. 3. Sess. 36. ch. 49, 

(County charges,) 
-. 5. Sess. 36. 

(Taxes,) 
-. April 5. Sess. 36. 

(Amendment of Law,) 
5. Sess. 36. 



242 
ch. 52. 

441 
ch. 56. 

480 
ch. 



(Circuit Courts, Sittings, dz.c.) 187 



(Sheriffs,) 



6. Sess. 3(). 



8. Sess. 36. 



ch 

120 

ch. 



(Poor,) 

(Courts of 
Terminer,) 

(City of New-York,) 

. 12. Sess. 36 

(Deeds,) 

1814. 15. Sess. 37. 

(Common Schools,) 

1815. 18. Sess. 38. 

(Judgments and Executions,) 

1816. 10. Sess. 38. ch. 

(Bank of Utica,) 

1817. 5. Sess. 40. ch. 

(Writs of Error,) 

1818. 10. Sess. 41 

(Jurisdiction of Justices 



Sess. 36. ch 
Sessions — ^Oyer 

Sess. 36. ch, 



ch. 

ch. 



ch 



67. 

418 

78. 

407 

85. 

and 

187 

86. 

506 

97. 

487 

192. 

357 

227. 

400 

144. 

341 

179. 

138 

ch. 94. 

of the 



Peace,) 130. 140. 368 

1819. 7. Sess. 42. ch. 101. 

(Debtors imprisoned,) 252 

SURETY. 
Vide Sheriff. 

T. 

TAXES. 
1. A rale of land by the comptroller, 
for taxes, is of no va.idity, if tin 
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taxes were, in fact, paid to the 
collector ; and a deed executed by 
t)ie comptroller to the purchaser 
* conveys no title. Jackson^ ex dem, 
Clark, V. Morse, 441 

2. The right or authority to sell lands, 
under the act, sess. 36. ch. 32. (2 
JV. JR. Zf. 509.) is founded on the non- 
payment of the tax ; and the returns 
made to the comptroller are not 
conclusive evidence of that fact; 
though they may be sufficient to 
justify him, in the discharge of his 
duty as a public officer, in making 
the sale. ib, 

3. A purchaser of lands, sold at public 
auction for the non-payment of 
taxes, acquires only a contingent 
title, which is liable to be defeated 
by proof of the fact, that the tax 
(for which the land was sold) was 
paid before the sale. t6. 

TENANTS IN COMMON. 
Vide Ejectment, V. 18. VI. 20. 

TENDER.— Vide Mortgage, 3. 

TENURES.— FtVfc Lease. 

TRESPASS. 

1 Where an act not wilful, but the 
result of negligence, is the immedi- 
ate and direct cause of an injury, 
an action of trespass vt et armis 
will lie. Percival v. Hickey, 257 

2. Where a belligerent cruiser chases 
a neutral vessel, supposing her to 
be an enemy, or for the purpose of 
search, and in coming up with her, 
through negligence, runs foul of 
the neutral, (which had hove to, in 
the night,) and sinks her, an action 
of trespass lies, at common law, at 
the suit of the neutral, against the 
commander of the ship of war, for 
the damages sustained : it being 
considered a marine tort merely, 
of which a court of common law 
has concurrent jurisdiction with the 
instance court of admiralty. t6. 

TRIAL. 

In criminal cases. 

I A peremptory challenge made by 



the prisoner to the polls, is no 
waiver of his right to object the 
want of a venire ; for this is not a 
ground of challenge to the array. 
PeopU V. if Aay, 212 

S. A paper purporting to be a venire, 
but not having the seal of the court, 
is a nullity. ib. 

Vide New Trial. 

TROVER. 
Vide Freight and Charter Party. 

TURNPIKES AND TURNPIKE 
COMPANIES. 

/I. A turnpike act (sess. 25. ch. 113. 
§ 7.) provided, that if any person, 
with his team, cattle, 6lc. should, 
after travelling the road, turn off, 
in order to pass the toll-gate or 
gates, on ground adjoining thereto, 
and again enter on the road, with 
intention to defraud the company, 
by avoiding the payment of toll, 
he should forfeit the sum of five 
dollars, &c. : the fact that the 
person, after turning off, travelled 
on an old public highway, makes 
no difference ; for the only question 
is, whether he turned off the road, 
bona fide, or with a view to avoid 
payment of the toll. Carrier v. 
Schoharie Turnpike Compemy, 51 

2. If a person turns off the turnpike* 
at a place little more than half a 
mile from the gate, it is a turning 
off on ground adjacent to the gate, 
within the meaning of the act. ib, 

3. A one horse wagon ^ with a spring 
seat and panneled sides, used only 
for the carriage of persons, is a 
'' pleasure carriage," within the 
meaning of the eleventh section cf 
the act establishing the Seneca 
Turnpike Road Company, sess. 
23. c. 78. {K. 4- JR. ed. i. 412 
423.) and is liable to pay toll. Mos^ 
V. Moore, 128 

4. The act incorporating the Columbia 
Turnpike Company for improving 
the road from Hudson to the Mas-' A 
sackusetls line, a distance of aoout 
twenty miles, authorizes the com* ^ 
pany to erect the most eastwardlv j 
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turnpike ^ate on the roaJ, " at a 
place near the Massachustits Une, 
aa tlie president and directors 
ihould direct J* Held, that a toil- 
gat e erected at a place, two miles 
find tliree quarters from the Massa- 
chQsetls lino, was not placed near 
that line, within the meaning of 
the act. Griffen v. H&ust^ 397 

5. Therefore, an action lies against a 
toll-gatherer, at the suit of a person 
of whom he demanded and received 
toll, at such a gate, to recover back 
the money so unlawfully received- ih. 

fl It seems ^ thai where a power, given 
to a turnpike company to erect toll- 
gates, within certain limits, at their 
discretion, has once been exercised, 
it is at an end ; and the company 
cannot, without some atrong and 
manifest necessity, change the local 
situation of the gates which have 
been once erected, merely to suit 
their own coni'enience. ib. 

7< Though a turnpike company have 
a lawful right to repair their road, 
so as to prevent the effects of rains 
or freshets, yet, in the exercise of 
this right, they must take care not 
to injure the ow^nera of the adjoining 
J and, Boughton v. Carter, * 405 

8, They have no right to turn the 
water which washes the road, on 
the l^ml of a private person ; and 
if a damajre arises to the owner of 
the adjoining land, for their want 
of care, or negligence in this re- 
apect, he may have an action on 
the case against them, to recover 
the damages which he has sus- 
tained, ib. 

VARIANCE. — Fid!e Pleading, I. 

VENIRE, 

A paper purporting to be a writ of 
mnire^ but without the seal of the 
court, is a nuJIity. JPe&pie v. 

Vifft New Trial, Trial, 
VERDICT, — Kfc/u New Trial. 



u. 

USE. — Vide Bargain and Sale. 

UTICA BANK. 

. According to the true constructioD 
of the act (sess. 38. c 144.) author- 
izing the president, directors, and 
company of the Bank of Utica, to 
establish an office of discount and 
deposit at Canandaigua, in the 
county of Ontario, and requiring 
all notes issued at such branch at 
C, to be countersigned by the 
cashier, and declaring that the 
same should be considered as pay- 
able on demand, at such branch at 
C, the holder of a note of tlie 
Bank of Utica, so countersigned 
and issued, cannot maintain ar 
action upon it against the Bank of 
Utica, without having previously 
demanded payment of it at the 
branch at C. — A demand of pay- 
ment at the Utica Bank only, is 
not sufficient. Bank of Utica ?. 
Magher, 341 

!. A note of the Utica Bank, on which 
is written, ''countersigned, O. 
Seymour,** is countersigned within 
the meaning of the act ; for it is 
not necessary, to give the note 
validity, that he should add to his 
name, his official character of cask* 

► ier at C tfr. 

L And the act in question, being to 
extend the powers of the Bank of 
Utica, under its act of incorpora- 
tion, which was a public act, is 
also a public act of which every 
person is bound to take notice, ib. 

i. The presumption in such a case is, 
that the countersigning is ojficicd ; 
and if there be any ambiguity on 
the face of the note, it may be 
explained hy parol, ib. 

w. 

WASTE. 
Vide Landlord and Tenant. 

WITNESS. 
Ftde- Evidence, X. 
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